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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 


~ œ ` : Rankin. 
BANK OF BENGAL 
é v. 
WILLIAM ARRATOON LUCAS AND OTHERS.* 
e 


e 

Mortgage—Burden of proof—Real transaction different from apparent—Asser- 
tion of witness vitally interested—Corroboration—Civil Procedure Code 
(Act V of 1908), O. Fp R. 27-~-Additional evidence in appellate Court— 
Dagument, execution of—Signature, placing of-— Presumption——Defence, 
genuineness of—Deed not cancelled—Delay and quiescence—Instrument 
liable to duty—Transfer of mortgage—Froviso for redemption—Securities by 
principal—Creditor—Surety, right of, assignment of. 


Fer Mookerjee, J: The burden lies heavily upon those who claim against 
the tenor of a deed to establish by evidence that the real transaction was differ- 
ent from the apparent. e 


Under order 41 rule 27 clause (1°, the appellate Court may allow additional 
evidence, if the trial Court has refused to admit evidence which should have been 
“admitted and under clause (b), if it requires such evidence to enable it to pro- 

nounce judgment or for any other substantial cause. 


Fer curiam: Inthiscase additional evidence was taken in the appellate 
Court both on the ground that on the face of the judgment of the Court below 
there was a substantial cause and on the ground that there was some inherent 


lacuna or defect apparent on examination of the evidence: Kessowji v. G. L P. 


Ry Co. (1) and Raja Indrajit v. Amar Singh (2). 


It is not safe to act upon the assertions of a witness vitally interested in the 
result of the litigation, without independent corroborration. 


*Appeal from Original Decree No. 180 of 1921, against the decree of Babu 
N. G. Mukerjee, Subordinate Judge of Dacca, dated the 2gth July, t921. 

(1) (1907) L. R. 34.1. A. 3155; 3. L. R. 31 Bom. 381. 

(a) (1923) 39 C. L. J. 318. 


CiviL. 


1923. 
Saanaa 
Fune, 27, 28, 29. 
Fuly, a4. 


Civit. 
31923. 
wy 
Bank of Bengal 
v. 
William .Arratoon 
Lucas. > 


—_— 


Fuly, 24. 


£HE CALCUTTA LAW JpoRieaL, (Von. XLE, 
e 
Per Mookerjee, J: The placing of A T of witnesses in a "document 
purporting on the face of itto have been attested by witnesses, may warrant a 
presumption that they signed it after it was executed in their -presence : Benoy 
v. Dhirendra (1). . è ` 


Delay and quiescence throw serious doubts upon the genuineness of defence, 
when no attempt was shown to have been made in obtaining cancellation of a 
deed : Allcard v. Skinner (2) and Wright v. Vanderplank 13). -0 


In determining whether an instrument is liable to duty asa transfer only or 
to the full duty of a mortgage, the Court will look at the substance of the trans- 
saction and not -merely atthe form of the City of -London v. 
Commissioners (4). 


instrument : 


An introduction of a new proviso for redemption in the assignment of a mort- 
gage is not generally by itself sufficient to constitute a new mortgage. 


A document may be of mixed character, namely, a transfer of a mortgage 2 


also a new mortgage. ` . 


If the rights of a surety have in effect been assigned, the assignee is entitled 
to enforce the remedies available to the surety. 


Per Curiam: A creditor can derive no benefit from securities giver by the 


principal to the surety unless he can show a direct interest in them by contract or 


under a trust or unless both principal and surety are ban&rupį: Exp. 


Waring (5). 
Appeal by the Plaintiff. 
° Suit to enforce a charge upon immovable property. 
F The material facts appear from the judgments. 


` Messrs. G. B. MacNair and Langford James and Babu Ambi- 
kapada, Chaudhuzi for the Appellant. 


Babus Dwarka Nath Chuckerbutty, Rajendra Chandra Guha 
and Bhagirath Chandra Das for the Respondents. 
C. A. v. 
- The judgments of the Court were as follows : 


Mookerjee J.—This is an appeal by the plaintiff to -enforce 
a charge upon immovable property for the realisation of a sum 
of Rs. 78,504-1c-2 with interest pendente lite and- costs. The 
transactions which have led up to this litigation are evidenced 
by four deeds, whose substance must be stated concisely for 
the elucidation of the points in controversy. 

Lucas, the first defendant, is a dealer in jute. On the 
6th April, 1998 he executed an equitable mortgage (which for the 
sake of brevity may`be called -A) hg ‘deposit of title-deeds’ in 


(1) (1923) 38 c. L. J. se F h a 
(3) (1856) 8 DeG. M. & G. 133; 114 R. R. 60. 
® (4) (1899) 1 Q. B. rate A (5) (1815) 19 Ves, 345. 


(2). (1887) 36 Ch. D..145- 


° 
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favour’ of his broker Thaddeus who financed him in his 
business, On the 8th July, rgro, Lucas executed in favour of 
Vertannes and Bertram, an English mortgage (which for the sake 
of brevity may be caed BY ‘of the properties covered by A. 
According to the recitals in this document, Lucas was indebted 
to eThaddeus under A to the extent of Rs. 63,569 approxi- 
mately. The arrangement was that the mortgagees should be the 
sole brokers of the mortgagor during the continuance of the 
security, and that they shoul secure an,advance of Rs. 50,000, 
by means of drafts to be drawn by one of them in favour of the 
„other and to be discounted by the Bank of Bengal. On the 
26th June, rgix, a supplemental indenture of mortgage (which 
for the sake of brevity may be called C), was executed. Accord- 
img to eecitals in this deed, there was due to Thaddeus, under A, 
asum of Rs. 65,000 approximately, and to Vertannes and Ber- 
tram, under B,a sum of Rs. 10.955-15-0. The arrangement was 
that Thaddeus should be paid off, the requisite money to be 
provided by the Bank of Bengal by way of cash credit to Lucas, 
A promissdty note was given by Lucas to Vertannes and Bertram 
and was endorsed by them to the Bank of Bengal. The Bank 
placed Rs. 65,000 inthe hands of Lucas, and with ‘this sum 
‘Thaddeus was fully*paid off. Thaddeus at the same time executed 
adeed of release in favour of Lucas. Vertannes and Bertram 
simultaneously ex ecuted a deed of guarantee in favour of the Bank 
for the sum advanced to Lucas, and Lucas executed a deed of 
further charge in favour of Vertannes and Bertram in order to 
enable them to execute the deed of guarantee. Bertram died on 
the 27th December, 1912, and letters of administration in respect 
of his estate were taken out by’ the Administrator-General 
on the 17th January, 1913. On the 4th February, 1914, a fresh 
deed was executed which for the sake of brevity may be called D. 
This purports to be supplemental to B and C, and the parties to 
the document were Lucas, Vertannes, the Administrator-General 
and the Bank of Bengal. The .document was neither stamped nor 
attested as a mortgage, but was treated asa transfer of mortgage, 
The recitals show that at the time there was due to the Bank 
a sum of Rs, 74,017-1-4, namely, Rs. 13,084-13-7 on account of 
drafts discounted in conformity with the arrangements embodied in 
. B, and Rs. 60, 932 on the cash credit opened on the basis of C. 
The Bank, it is recited, had called upon Lucas, Vertannes and the 
representatives of Bertram to furnish further” security in respect of 
this sum. The arrangement was that Vertannes and the Admini» 
e - 
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trator-General should transfer to the Bank the full benefit of the 
securities created by B and C and that in consideration. of such 
transfer the Bank should release Vertannes_ and the representatives 
of Bertram from all liability under *the atts discounted by the 
Bank, as also under the promissory note and the guarantee. Lucas 
has not satisfied the debt due to the Bank ; thereupon the present 
suit was instituted by the Bank on the 20th December, 1917. Lucas 
was made the first defendant. Puisne mortgagees from Lucas, the 
proprietors of a firm named Gour “Chandra Das, were joined as 
defendants Nos, 2 to 16. Vertannes and the ‘Administrator- 
General were placed on the record as pro-forma defendants Nos. 
17 and 18, In the plaint as originally framed, the claim was 
founded on D, the deed of the 4th February, 1914. The plaint 
was however subsequently amended on the 6th January, "t919," s0 
as toenable the Bank to take advantage of B and C, the mort- 
gages dated the 8th July, s910 and the 2oth June, rrr. The 
defendants contested the claim on every conceivable groundeas will 
appear from the eighteen issues raised : 

I, Has the plaintiff Bank of Bengal cause of action ? ° 

II. isthe suit maintainable in its present form ? 

HI. Isthe suit for sale based on the document of the 4th 


. February 1914, maintainable and enforceable’ against the gefen- 


dant No. 17? Is the deed as pleaded by the defendant No. 1: 
English mortgage and is it sufficiently stamped and attested ? 
1f so, has this Court jurisdiction to entertain the suit on such a 
mortgage ? ‘ 

1V. Have the rights, titles and interests of the defendants 17 
and 18 been legally transferred to the plaintiff Bank? If not, can 
plaintiff proceed with the suit ? ; 

vV. Was there any contract between the parties relating to the 
law charges? Are they correct and are they recoverable in the 
present suit ? 

VI. Was there any contract between the parties as to insu- 
rance charges? If not, is the same maintainable and recoverable 
in the present suit ? 

VII. Was the plaintiff's agent authorised to make any pay- 
ment for insurance charges and can any such payment be a charge 
on the mortgaged properties ? 

VIII. Was there any contract for payment of compound in- 
terest and is it recoverable ? Is the account annexed to the plaint 


correct ? 
e 


Ix. Has the sum of Rs. 7,543-15 been? paid to the defendants 


o 
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Nos. 17 and 18 by t the defendant No.1? If so is anything due 
by the defendant to the plaintiff under the Indenture of rg1o ? 

X. Is the account contained in the document of 1914 correct 
and due by the defendaMt ? @an it bea charge on the mortgaged 
properties ? 

XI. Is the Indenture dated 4th February 1914 properly drafted, 
engrossed, signed, and stamped with the knowledge of the defen- 
dant? Were the properties described in schedules A and B 
mortgaged to the plaintiff Bank ?° 

X1I, To what relief, if any, is the plaintiff entitled ? 

XIIL. Did the plaintiff Bank advance Rs. 65,000 on the secu- 
rity of the immoveable properties to the defendant No.1? If not 
can the Bank enforce the claim under law ? 

*XIV- Was the bond of 1grt legally attested and presented for 
registration and did any consideration pass under the same? Can 
the plaintiff enforce any lien under the same ? 

'XVə Has the plaintiff acquired a right under the deed of r914 
with respect to the deed of 3911? 

XVIe Can the plaintiff enforce the lien in respect of the bond 
of r908 in favour of Thaddeus ? Is that lien still alive ? 

*., XVIIL Is the claim of the plaintiff on the basis of pro-note 


‘barrgd by limitation ? 


XVIII, Should the suit fail for non-substitution of the legal 
representatives, of the defendant No. 12 in time? , 

. The Subordinate Judge has dismissed the suit. On the pre- 
sent appeal, the decision of the Subordinate Judge has been assailed 
as erroneous both on the facts and in law. I shall first consider 
the three substantial questions $f fact which have emerged from 
the arguments addressed to us, namely, first, was the Bank of 


* Bengal the real mortgagee under the deed of the agth June, rorr, 


secondly, was the mortgage of the 29th June, rgrr, duly executed 
and attested ; and thirdly, was the indenture of the 4th February, 
1914, executed by Lucas under circumstances which entitle him to 
treat it aš inoperative in so far as he is concerned. In my judg- 
ment, the conclusions of the Subordinate Judge upon each of these 
points are erroneous and cannot be supported. 

As regards the first point, it was argued in the Court below that 
Vertannes and Bertram were set up by the Bank as ostensible 
mortgagees, because ‘the authorities were anxious to cirerumvent 
the provisions of Secs. 36 and 37 of the Presidency Banks Act. 


This theory found favour with the Subordinate Judge, though no - 
solid foundation was laid for such acase inthe evidence. The, 
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l. on this part of the case on 
mere.suspicion, contrary to the elementary rule that the burdew 
lies heavily upon those who claim against the tenor of a deed to 
establish by evidence that the real t®arsac&on was different from 
the apparent. The Senior Government Pleader very ‘properly de- 
clined to support the view taken by the Subordinate Judge qp this 
matter. 

As regards the second point, the Subordinate Judge came to the 
conclusion that the mortgage of tht 29th June, rgrr, had not been 
duly attested, and he relied principally upon the evidence of Lucas 
as to what had happened at the time of execution. After a careful 


-study of.the evidence of Lucas, I have not been able to adopt the 


conclusion that he may be unreservedly treated as a witness of truth ; 
he is so vitally interested in the result of this litigation thf it 
would not be safe to act upon his assertions without independent 
corroboration. With regard to the question of attestation, his 
story, taken by itself, is most improbable, and no reason was even 
suggested why a witness of the position of Stapledon, a member 
of a well-known firm of solicitors, should hav® aétested a 
signature which had not been made in his presence. Stapledon 
was first examined on commission on the rath August, 19.8, and 
the point was then not cleared up. The reasoh is obvious ; at that 
stage, the claim was rested solely on the document of the 4th 
February , 1914, and no one realised the vital importance of the 
question of attestation of the mortgage of the 29th June, rgry, till 
the plaint had been amended on the 6th January, rorg. An 
application was made to the Subordinate Judge at the close of 
the trial for leave to examine St&pledon. He refused the appli- 
cation, as, in his judgment, his view upon other points in the 
case rendered the question of attestation immaterial; but he did 
record the opinion that he would have been inclined to afford an 
opportunity.to the Bank to examine Stapledon if the decision of the 
case had hinged on the point. After we had heard arguments in 
this appeal for a considerable time, we felt convinced that this point 
should be cleared up in the interests of justice. The original docu- 
ment purports, on the face of it, to have been attested by two wit- 
nesses, Stapledon and Evenett. Their signatures are so placed on 
the document that presumably they signed after the document had 
been executed in their presence: Benoy Bhushan Ray v. Dhirendra 
Nath Dey (1). The case was covered obviously by both clauses (a) 


and (b) of order 43, rule 27 (1) of the Code of Civil Paced Under 
it) (9929) 98 CLL. J. orig 
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clause (a), the appellate Court miy allow additional evidence, if the 
trial Court has refused to‘admit evidence which should have been 
admitted. Under clause (b), the appellate Court may allow addi- 
tional evidence, if it re@uires*®such evidence to enable it to pro- 
nounce judgment or for any other substantial cause. We decided 
accordingly to examine both Stapledon and Evenett; the course 
adopted is supported by the decisions of the Judicial Committee 
in Kessowji Issur v. G.I. P. Ry, Co. (1), and Raja Indrajit Pra- 
tap v. Amar Singh (2). Stapledor? and Evenett were thereupon 
examined, and their testimony left no doubt that the mortgage deed 
of the goth June, 1911, had been duly attested by them after they 
had witnessed its execution, The respondents were allowed full 


, Opportunity to bring forward additional evidence, if they so wished. 


The} intimated that they had no desire to rebut this evidence. 
On the record as it now stands, I feel convinced that the mortgage 
of-the sgth June, rgrr, was duly executed and attested. 

As regards the third point, the Subordinate Judge has held that 
Lucas is not bound by the deed of the 4th February, 1914. His 
conclusion is ° based chiefly, if not entirely, upon the assertions of 
Lucas, The story of execution of the document by Lucas is by 
no means convincing aud is not sufficient to support a case either of 
fraud or of undue infifence. Lucas was a man of business and was 
in no sense a novice. If it be his case that he affixed his signature to 
the deed in the belief that it was something other- than what it 
purports to be, his evidence does not bear out such a theory. The 
attempt, in such circumstances, to take advantage’ of the principle 
enunciated in the class of cases of which Foster v. Mackinnon (3), 
and Carlisle Banking Co. v. Bragg (4) may be taken as the types is 
futile. Nor is foundation Jaid in the evidence for a case of undue 
influence under the provisions of the Indian Contract Act; there 
is no question of confidence reposed and betrayed, much less of 
domination of his will to obtain an unfair advantage over him, 
within the meaning of section 16, which was expounded by Lord 
Shaw in delivering the judgment of the Judicial Committee in 
Poosathuvai v, Kannappa (5). The outstanding fact cannot more- 
over be ignored that since the 4th February, 1914, Lucas has made 
no attempt to obtain cancellation of the deed of that date, and 
delay and quiescence must throw serious doubts upon the genuine- 


_ (1) (1907) I. R. 34 L A. t15; L L. R.31 Bom. 381. 
(3) (1923) 39 C. L. J. 318. (3) (18693 L. R. 4 C. P, 704. 
(4) 911) 1 K. B. 489. ° 
(5) (1919) L. R. 47 L A. te 
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Crvit. ness of his defence: Alhard v, Shi€ner (1); Wright v. Vander- 
1923. plank (2). In my opinion, the endeavour of Lucas to wriggle out 
i ; 
Bank of Bengal of the transaction of the 4th February, 1914, is bound to end in 
v failure. l e tT 
William Arratoon 


I shall next consider the two substantial questions of law involv- 
Mec: y ed in the appeal, namely, first, is the Bank entitled to relief on, the 

es basis of either the indenture of the 4th February, 1914, or the mort- 
gages of the 8th July, rg10 and the zgth June, rgrz ; and secondly, 
whether Lucas is, in this suit, enfitled to re-open the accounts as 
between himself and Vertannes and the representatiyes of 
Bertram. 

As regards the first question, there has bean some discussion 
at the Bar as to the exact nature of the indenture of the 4th 
February, 1914, which was neither stamped nor attested ag a mert- 
gage, but was taken to be a transfer of a mortgage. It is well-settled 
that in determining whether an instrument is liable to duty asa 
transfer only or to the full duty of a mortgage, the Court. wjll look 
at the substance of the transaction and not merely at the form of the 
instrument: City of London v. Commissioners (3). Tims, where a 
deed was executed by a mortgagor, professing to be a transfer of a 
mortgage for £ 150 and a security for a further advance of £70, 
on which sum the stamp was calculated, upor? objection taken that 
the deed in fact amounted to an original mortgage for £4 220, as 
the original mortgagee did not execute it, it was ruled that it could 
not fairly be said so to operate and that the stamp was sufficient : 
Doe v. Tom (4). On the other hand, in Barham v, Earl of Thanet (5), 
where the mortgagee assigned a part of the mortgage debt and 
joined with the heir of the mortgagSr in conveying part of the mort- 
gage lands to a new mortgagee, with a new proviso and at a new 
rate of interest. and with a bond and a covenant, the transaction 
was regarded as a new mortgage. But it may be taken as a general 
tule that the introduction of a new proviso for redemption in the 
assignment of a mortgage is not by itself sufficient to constitute a 
new mortgage. In the absence, however, of a statutory provision 
like that embodied in section 27 of the Conveyancing Act, 1881, 
which prescribes forms ‘of statutory transfer of mortgage, there is no 
® reason why a document should not be of a mixed character, namely, 


Lucas. 


(1) (3887) 36 Ch. D.» 145. 

{2) (1856) 8 DeG. M, & G. 1333 114 R. R. 60. 
(3) (1899) 1 Q. B. 121, 

(4) (1843) 4 Q. B. 618 5 62 R. R. 445. : 
(3 (1834) 3 My. and K. 607. 
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a transfer of a mortgage as a new mortgage. In this view, the 
Bank would be entitled td take advantage of the deed of the 4th 
February, 1914, which, as a deed of transfer of mortgage, does not 
require attestation ; and @f any question of stamp duty could arise 
on such a view, the defect could be remedied by payment of penal- 
ty. Ig the events which have happened, the Bank is, in my opi- 
nion, entitled to the securities held by Vertannes and Bertram. If 
the deed of the 4th February, 1914, be deemad inoperative in law, 
contrary to the true intention of alè parties, they must be relegated 
to the position they would have occupied if that deed had never 
been executed : Surjiram Marwari v. Barhamdeo Persad (1). x 
I do not feel called upon to review here the history of the 


development of the well-settled rule relating to a creditors right. 
* to hts surety’s securities, It is sufficient to state that it was held 


in an early case, Afause v..Harrison (2), that if the principal gave 
any security to the surety for his indemnification, the creditor was 
entitled to the benefit thereof : 


. “A bond cfeditor shall, in this Court, have the benefit of all coun- 


ter-bonds,,all eollateral security given by the principal to the surety ; 
and if A owes B money, and he and C are bound for it, and A. gives 
C a mortgage or bond to indemnify him, B shall have the benefit of 
it.to recover his debt. 

But this pronouncement has stood by itself and was not accept- 
ed by Lord Eldon in Æx. Waring (3). The later decision in 
Re Walker (4), shows that there is no gathority for the unquali- 
fied proposition that the principal creditor is entitled to the bene- 
fit of every collateral security given by the principal debtor tu the 
surety, or, that, as was said in Møses v. Mungatroid (5), all securities 


given by a principal to his surety are held in trust. This theory- 


of trust is rested on the analogy derivable from the class of cases 
where the remedies of a creditor against the principal debtor are 
transferred toa surety who has paid the debt (Story on Equity 
Jurisprudence, section 638). The application, however, of the princi- 
ple of subrogation as expounded in Gurdeo v. Chandrika (6), is by 
no means free from difficulty. In the case where the remedies of the 
creditor are transferred to the surety, who has paid the debt, the 
payment by the surety extinguishes the creditor’s claim, and what 
he seeks is a substitution to the ¢reditor’s remedies against the 


(1) (1905) t. C. L. J. 337. {2) (1692) 1 Eq. Ca. Abr. 93. 
(3) (1815) 19 Ves. 345 ; 13 R. R. 217. $ 
(4) (1892) 1 Ch. 621. ° (5) 1 Johnson N. Y. 119. 


(@ (1907) I. L. R. 36 Cale. 193; 5 C. LJ. 611. 
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principal debtor. Where this does’Got happen, there can be no’ ` 
question of substitution proper, for the receipt of the surety’s securi- 
ties by a creditor does not relieve the surety from liability in case 
the securities prove insufficient. “The Yelief by substitution-is 
extended on the assumption that the debt has been or is to be 
paid in full, so that further detention of the security is: agginst 
equity. Another objection to substitution may be found in the 
fact that the security being for the indemnity of the surety, he 
has no right to it till,he has beéh damnified by payment ; ‘the 
creditor’s remedies against the principal debtor, on the other hand, 
ripen as soon as there has been a refusal to pay. By subrogating 
the surety to the creditor’s remedies against his debtor, the burden 
is finally placed where it belongs ; and therein lies the equity of 
the transaction. No such object is attained in doing the convéfse 
of this, where the only result is to place the’ creditor in a position 
of advantage which he cannot claim. The burden in the latter 
case is not always placed where it ‘belongs ; if the securities are 
sufficient in value, the burden will take care of itself ; if they are 
insufficient,the loss will fall, in part at least, on the Surety. The 
view adopted by Lord Eldon in Æx Waring (1), must conse- 
quently be regarded as well-founded on principle, and a creditor 
can derive no benefit from securities given by the principal to the 
surety, unless he can show a direct interest in them ‘by contract 
or under a trust or unless both principal and surety are bankrupt 
and the rule in the decision just mentioned applies. In this con- 
nection reference may be made to the decisionsin Exp. Rusk- 
forth (2) ; Wright v, Morley (3); Wilding v. Richards (4); Powles 
v. Hargreaves (5); ` Bechervaise v. Lewis (6) ; Vaughan v. 
Halliday (7). It is worthy of note that the rule in 2x, 
Waring (1) was not applied in the Scotch case: Royal Bank’ 
of Scotland v. Commercial Bank of Scotland (8). According 
to the Scotch rule, the surety has no right to the security, except 
to indemnify himself for payments actually made; nor have 
the’ bill-holders any direct claim, though both principal 
and surety are insolvent; but if the surety’s estate paysa 


(1) (1815) 19 Ves. 345- 
(2) (1805) 10 Ves. 409; 8 R. R. to. 
(3) (1805) 11 Ves. 12 (21); 8 R, R. 69. 
(4) (1845) 1 Collyer 655 3 66 R. R. 234. 
(5) (1853) 3 DeG. M. & G. 430; 98 R, R. 202. : 
(6) 0872) L. R. 7 C. É. 372. (7) (1874) Lẹ R. 9 Ch. App. 561. 
(8) (1882) 7 App. Cas. 366. ; irg ERE 
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dividend for whith ittis" re šursed out of the security, a new 
general asset is creatéd’; thus, incidentally, in the winding 
up of the surety’s estate, all the creditors derive a certain benefit 
from the indémnity fund#; whdever may remain ofthe latter goes 
back to the principal’s estate. I need not pursue the point further ; 
for apart from these considerations, if the rights of the surety have 
in effect been assigned to the Bank asin my judgment they have 
been, the Bank is entitled to enforce the remedies available to the 
surety, . ° 

As regards the second point, it is plain that Lucas is not entitled 
to re-open in the present litigation the accounts as between himself 
on the one hand, and Vertannes and the representatives of Bertram 
on the other. The latter were, no doubt, made parties as proforma 
defendants, but the. question now attempted to be raised was not 
put in issue as against them. It must further be remembered that 
Lucas must be taken, as between himself and the Bank, to be 
bound ky the recitals in the deed of the 4th February, rgrq. 

The resulf.follows that this appeal must be allowed and the 
decree of, theeSubordinate Judge set aside. The suit will be decreed 
with costs both here and in the Court below in respect of the sums 
mentioned in the deed of the 4th February, rg14, (including 
charges and expenses} which constitute a first charge on the pro- 
perties covered by the deeds of the 8th July, . 1910 and the zgth 
June, rorr. The case will be remanded to the Subordinate Judge, 
with the.direction that he will take an account of what is due to 
the Bank and draw up a decree accordingly. 

Rankin J: The fundamental question in this case is a ques- 
tion of law and it can be stated ahd answered first. 

The defendant Lucas is a jute merchant and in 1908 a Mr. 
Thaddeus was his broker and financed him in his business upon 
security of an equitable mortgage by deposit of title deeds on 
terms of an instrument dated 6th April 1908. 

On the 8th July rgro Lucas executed an indenture of mortgage 
over the same property in favour of a firm Vertannes and Bertram. 
This recited the mortgage of 1908 and stated that there was due 
to Thaddeus thereon a sum of Rs. 63,560 or thereabouts. It con- 
tained provisions that thenceforward Vertannes and Bertram 
would finance Lucas in his business to the extent of Rs. 50,000 
and that they should during the subsistence of the security be his 
sole brokers at a commission of r per. cant on all his. sales of 
jute. A 

---This mortgage was on 26th June tort followed by a sinal fe 
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„al indenture of mortgage which confained the scknowledeaient by 
-Lucas that Rs. 10,755-15-0 was then due® to Vertannes and Ber- 
tram on the security of r910, and that to Thaddeus on his prior 
security the amount due was Rs, 6s§ooo of thereabouts. The deed 
:contains an arrangement whereby Thaddeus was to be paid off. 
Rs, 65000 was to be advanced by the Bank of Bengal by way of 
cash credit to Lucas. The advance was to be made on the security 
of a promissory note drawn by Lucas in favour of Vertannes and 
Bertram and endorsed by them tœ the Bank. Vertannes and Ber- 
‘tram were to execute a deed guaranteeing to the Bank payment of 
the balance for the time being owing to the Bank by Lucas, 

Accordingly Lucas by this deed of 191x covenanted with 
Vertannes and Bertram (1) that he would on demand pay them 
all monies which they might at any time and from time tq tim@ be i 
called upon to pay to the Bank in respect ofthe promissory note 
with interest from the date of payment by them to the Bank (2) 
“and also shall and will indemnify and keep indemnified the -mort- 
gagees from and against all claim and demands in respect of the 
said promissory note or the monies payable thereunder” and so 
forth. 


The-deed then charges all the property already mortgaged and 
certain additional items of property as security for the payment Jo the 
mortgagees as well of all monies which the mortgagees may be 
called upon to pay to the Bank under the said promissory note... 
and all interest for the same monies as for the monies secured by the 
principal indenture (of 1910). 

At the end of rgre Bertram died and letters of administration 
with the will annexed were granted to the Administrator-General 
of-Bengal early in 1913. 

On the 4th February 1914, an indenture purporting to be supple 
mental to the mortgage deeds of 1910 and rxg1z was entered ifto 
by all parties—the Bank, Lucas, Vertannes and the “Administrator- 
General. This document was not stamped or attested as a mortgage 
but asa transfer of mortgage. The question in hand arises upon 
this instrur ent. 

It recites that under the afrangements of r1gro there is now due 
_to the Bank on drafts discounted the sum of Rs. 13, 084-13-7 ; and 
that there is due to the Bank upon the cash credit opened in rgrr 
Rs, 60, 932-39. It recites that the Bank has called upon the other 
three parties to give further security for the total sum ane 
Rs. 74, 017-1-4. and interest accruing. . 

e “And whereas it has accordingly been agreed that the: said 
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Vertannes and the rer eels should transfer the full 
benefit of the securitfes created by (the deeds of 1910 and rgr1) 
to the Bank, to the intent that the Bank shall henceforth hold the 
same as security for th@repayfnent to the Bank on demand of the 
said sum of Rs, 74017-1-4 and interest thereon and that in consider- 
atign of such transfer the Bank should release the said Vertannes 
and the Administrator-General and the estate and effects of the said 
Bertram from all claims and demands whatsoever under the said 
“drafts so discounted by the Bankeas aforesaid and unger the said 
promissory note for Rs. 65,000 and the said agreement whereby 
the said Vertannes and Bertram guaranteed the payment of the 
balance of the said cash credit account. 

Now this ‘Intenture witnesseth that in pursuance of the said 
agreement and in consideration of the release by the Bank herein- 
after contained they the said Vediannes and the Administrator- 
General thereby grant convey transfer and assign unto the Bank all 
those the mortgaged premises......and all the estate right title and 
interest claim and demand whatsoever of them the said Vertannes 
and Admirfstrator-General into and upon the same to have and 
to hold the same unto the Bank according to the nature and tenure 
thereof subject to such right or equity of redemption as the same 
are now subject to Wy virtue of the principal indenture (1910) and 
the supplemental indenture (r911) on payment by the mortgagor 
of the said sum of Rs. 74, o17-1-4 now payable under the prircipal 
indenture and supplemental indenture and all interest at the rate 
aforesaid.” 

To this instrument Lucas was a party and he entered into 
divers covenants with the Bank upon the basis of these provisions, 

Now the contention which has succeeded in the Court below 
*.and bas been maintained before us has reference to the amount due 
to the Bank upon the cash credit secured by the promissory note 
under the arrangement of rgrr for paying Thaddeus. This is the 
amount stated in the deed of 1914 at Rs. 60,932-13-9 but the ques- 
tion of amount is not at the moment relevant. The defendant 
Lucas contends that as Vertannes and Bertram never in fact paid 
on their guarantee to the Bank but were released from it by this 
very deed of 4th February rorq the deed transferred nothing to the 
Bank and that for the amount due on the promissoty note the 
Bank have no security whatsoever of course if the deed had been 
stamped and attested as a mortgage. The Bank would have been 
secured, but as a transfer—so runs the argument—it has no effect 
whatever. Again if the parties „had met in the Bank parlous 
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. 
unt outstanding on the note . 


-1923 and the Bank’s officer had said, “ At last ! ° Lucas now owes you a 
‘Bank of Bengal debt and you have security for it. You can take back your money 


if you assign your debt and your sedtirity €o me,”. then.a transfer 
Willian, ‘Atratoon 


Lucas. would have been perfectly correct but without this pantomime 
Rankin, % nothing it seems can be effected by a transfer—not even with ‘Lucas’s 
— consent, 


. Ido not doubt that for stamp purposes and for the purposes of 
section 59 of the Transfer of Propetty Act the line between a mort- 
gage and a transfer must be drawn somewhere. But why draw.it 
here ? The debt to the Bank upon the promissory note was one single 
debt owed by two persons. As between these-two one had from: 
the other a covenant “to indemnify and keep indemnified against all 

- Claim and demands.” “ The Bank was demanding further, secufity 
which means “our right is to have payment: pay: but if you want 
further credit satisfy us and we will withdraw our demand.” ‘The. 
principal debtor had a duty to the serety to make the payment 
not only to the Bank : Bechervaise v. Lewis (1). The Bank-as princi- 
pal creditor had no right in the surety’s security.: Zn re Walker (2), 
but I fail to see how it can be said that the equity of redemption 

. was prejudiced or altered by an assignment of the surety’s rights 
to the Bank, It was and it remained a fight to redeem zon: 
payment of the sum due on the promissory note with interest at 
the: rate carried by the note, After February 1914 the* mortgagor’ 
was inthe circumstances free of any danger of having to pay- 
interest to the sureties upon any interest they might be obliged 
to pay to the Bank—that seems to be the only possible ditsersace: 
to him, but that does not make a different equity. Dy 

l proceed now to consider whether there is any other reason 
why the plaintiff Bank should not have a preliminary decree in the° 
ordinary form upon the mortgage of rgrr which repeats.and. come. 
prises the mortgage of roro. This is the only question as plaintiff's. 

„counsel has stated that no personal decree against-Lucas would be: 
of any value and no such decree is asked for. 

‘The defences which remain are frs? that the mortgage of 1911 
was attested by a solicitor Mr. Stapledon although he - was: not’ 

e present when Lucas executed it. Secondly that Lucas signed the 
deed of 1914 without reading it and that it does not bind him. 
- Thirdly that the amount due on ‘the rgro deed to Vertannes and 
Bertram was paid off: and that certain drafts ree 10x03 r 


e 


0), {1822} Lé R. 7 C. P, 372 (377). > (2) tats) eh. eax: eas 
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and 1913 have: nothing to do Qwith this deed, Vertannes having: 
negotiated them for Lucas without any security. 

In the Court below there was a further anda very remarkable 
defence to the effect thd the? Vertannes and Bertram were mere 
benamidars for the-Bank in respect of the deed of rgr11, i.e. that 
they bad no interest of their own in the matter whatsoever but 
were mere nominees of the Bank put up to give a sham guarantee 
inorder that the Bank might have the advantage of lending 
Rs. 6s000 to Lucas on security’ of his immovable property con- 
trary to the terms of the Presidency Banks Act. The learned Judge 
hæ upheld this defence, as he has upheld all the other defences I 
have mentioned, but the learned and very experienced vakil who 
appeared for the defendant Lucas in this Court has very properly 
decfined to support this finding. It is however somewhat difficult 
to think that the learned Judge when he came to canvas the subse- 
quent transactions of the parties was in a position to appreciate their 
meaning.or to draw correct inferences of fact. In particular, and 
with all respect to the learned Judge, his estimate of the value of the 


evidence eof “Lucas seems to me to be demonstrably wrong. In his — 


answers to interrogatories on 26th May 1918 (cf also his evidence 
on the 18th July rg2r) Lucas asserts his entire ignorance as 
to any deed of guarantee by Vertannes and Bertram to the Bank, 
The plain fact is that for years he had obtained finance from his 
broker: that Vertannes and Bertram were to be his sole brokers 
and that his business was conducted accordingly. 

- Coming first to the allegation that Mr. Stapledon witnessed Mr. 
Lucas’s signature to the deed of rgrr without having seen him sign 
this rests wholly on the word of Lucas, “ Lucas’s evidence” says 
the learned Judge “stands ex parte and there is no reason why it 
Should not be believed.” Now Lucas may have no reason for trying 
to resist the claim of the petitioner Bank : but otherwise there seems 
to be something to consider. ‘The learned Judge states that at the 
close of the case a petition was filed asking for leave to examine 
Stapledon. ‘Had the decision of the case hinged’on this point 
only I would have probably givén the plaintiff Bank another oppor- 
tunity after mulcting it in costs. But in the view I take of the 
deed I do not think it necessary and so reject the application.” 

Unfortunately it is necessary to decide this question and on 
this appeal being gone into at some length we acceded after argu- 
ment to an application that the evidence both of Stapledon and 
Evenett should be taken.under O. 4r r. 27 of the Code, and stated 
that we would record our reasons in the judgment. In my opinione 
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Civit. there is on the face of the judgment of the Court below substantial. 


1933- : cause within the meaning of the ruleas explained by the Judicial 
EROE nga Committee in Raja Indrajit Protap Singh v. Amar Singh (1) [P: C. 
ae ae appeal No. 70 of r921] 1 think further fat tl facts to which 1 shall 
Wiliam Arratoon shortly refer constitute substantial cause by themselves, Moreover 
if this be regarded as an exercise of our power under the rule mero 
motu, it seems to be exactly within the language of Lord Robertson 
a case “ where, on examining the evidence as it stands some interest , 
Jacuna or defect becomes apparent” ẹ Kessowji’s case (2). An oppor- 
tunity was offered to the respondents to say whether they would... 
want to eall other witnesses: they did not desire to do so. Stap- . 
ledon’s evidence had been taken on commission in May rg22inthe . 
case. At the hearing of this appeal leave should be given to use it. 
Evenett was examined before us. The original document has been 
carefully examined. In it Stapledon’s signature is above Evenett’s, .. 
Both gentlemen say with perfect frankness that they make no claim 
to an independent recollection of the occasion apart from the docu- - 
ment. Bothsay that witnessing a signature that he Has not seen . 
made is a thing which Mr. Stapledon did not do, Against that Mr. | 
Lucas says that in grr he did not know that two attesting witness- , 
° es were required fora mortgage but that he can swear that in rorr . 
Stepledon did not see him sign. He is certeinly very fortunate . 
both as to the circumstance and as to his recollection of it, ° 
Now the credibility of Lucas on this point depends not only 
on the circumstances directly bearing on this issue but also on his 
evidence and conduct as to other matters. Apart fromthe ques- 
tion of enami already dealt with, the Court is asked on the evi. 
dence of Lucas to accept severale remarkable obligations, That r 
although under the deed of rgro Vertannes had security for all 
discounted bills and for “any advances which may be made by the. 
firm for the purposes of the said business” yet in rg12 Vertannes . 
made himself liable as acceptor on bills to a very large amount sokly 
for the benefit of Lucas upon a verbal arrangement, that they should | 
not be covered by the security. That in 1914 Lucas at the instance 
ofa Mr. Morrison (then an officer of the Bank but now in Tas- 
mania or elsewhere) signed the deed of 4th February 1914 without 
° knowing its contents. That into this deed—to be executed by four 
parties—false statements were pute. g. that Rs, 13,000 was owing 
° under the deed of 1910 whereas nothing was owing. That inspite 
of repeated applications to the Bank, Lucas never could get them 


— 
Rankin, F. 
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His answer showed that by this tinfe he had forgotten -who the 
witnesses to this particular document were and in fact fhe said so 
frankly. Stapledon had given evidence only as to the deed of 1914 
and had been cross-examined only on that. As the written statement 
at that time contained no denial of the entering into the indentures 
of xgro and rgtt and as Lucas had admitted them in Apsl in 
answer to interrogatories, cross-examination on his behalf was of a 
fishing character. When the plaintiff Bank desired to amend the 
plaint so as to claim upon the deed of 1914 as a transfer only the 
application was resisted on the ground that it would be unfair to 
the defendants since the witnesses on commission weret“none of 
them cross-examined about the bonds of 1910 and ryrt as the suit 
was not based on the said bonds” (Order sheet No. 49, 2xst. Dec. 
1918. Part III p. 23).- This was accepted as a fact by the Judge 
in making his order as to costs, but he allowed the amendment 
substantially on the ground that the claim was an honest claim and 
“the major portion of the claim is admittedly due.” The additional 


- written statement of Lucas was filed on the ‘6th April, 1920. It is 


mainly occupied with the question of denami but by para. zit pleads 
that the deed of rgrr was not legally attested and presented for 
registration. The puisne mortgagees now appear and challenge the 
deeds of rgrx in particular by written statement filed on 17th April 
1920. In July 1921 the case was tried, one witness only being called 
for the plaintiffs to prove some facts about the Bank account, 
Lucas was the only witness for the defence. He says that Evenett 
alone was present when he signed. That “six months or a year 
ago it struck me that Stapledon was not present. It never struck 
me to suggest to my pleader when cross-examining Stapledon that 
he was'not present when I signed it.” Again I came to know of 
the law on the point after amendment of the plaint in this case’ 
I did-not know it before as the question never arose before. My 
pleaders then asked me about the attestation of all?documents.” 

So far the facts were before the learned Judge when he said that 
Lucas’s evidence stands ex parte-and there is no reason why it 
should not be believed. In my judgment there is cogent reason. 
The first written statement did in fact appreciate that the deed of 
1914 might be relied on as a transfer of rights under the deed of 
1911. ‘If neither was attested by two witnesses there could be no 
mortgage. Lucas plainly did know the statutory requirement for 
the purposes of his original written statement filed on March r918, 
because the third paragraph states it explicitly as regards the deed 


® of r914. The origin ofthe whole matter is on the fact that. Mr, 
6 
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Evenett on zand August, 191, after a long examination upon all 
sorts of documents on previous days was asked as to the witnesses 
present at the execution of this document without being given the 
document to look at. itis idle to say that the defendant’s case 
was not put to him because on the pleadings it was not relevant. 
Heewas cross-examined. The defendant was fishing this very water 
to see what he could get. If materials would be detained, the 
pleadings were plainly not going to prevent some case or other 
being made if it promised well. No conqete case was put to 
Evenett to the effect that the deed was executed when he was alore 
with Lucas, because Lucas was rushing off to Dacca and that no 
witness in the whole of Messrs. Morgan’s office could be had to 
sign though the power of attorney had been mentioned in exami- 
nation-in-chief. Not a word of this concrete story is to be discovered 
in Lucas’s own evidence. In my opinion the attestation of the 
deed of rg11 is amply proved, and both Mr. Stapledon and Mr. 
Evenett are entitled to be absolved from a grave charge made 
against them both. . 

The second line of defence upon the facts is that Lucas signed 
the deed of 1514 without reading it and that therefore it isa 
nullity. I do not understand the evidence of Lucas to suggest that 
he signed something without knowing even the general nature of 
it or the properties comprised in it. To his mind apparently he 
was signing a mortgage in favour of the Bank, presumably for his 
debt to the Bank. Plainly Vertannes had something to do with 
the matter. On 18th April, r915, Lucas gave a second mortgage for 
Rs. 17,868 reciting that the “properties hypothecated to you are 
mortgaged with the Bank of Bengal.” 

This defence was in the original written statement ; * This 
-defendant was taken quite unawares and signed the said docu- 
ment at Messrs. Morgan & Co’s office withaut even having an 
opportunity of going through the deed before signing the same 
and that he did so in the belief and on the assurance of defendant 
No. 17 (i.e. Vertannes) that the facts were correctly stated.” The 
evidence of Lucas, on which it rests, is that when the parties met 
at the solicitor’s office he was shown an engrossed deed, that he 
complained to Morrison that he knew nothing of its-contents, that 
Morrison asked him not to be nasty and disagreeable, that Vertan- 
nes said that every thing was all right and that on the impression 
that he would be financed by the Bank on signing the deed he 
-signed it. That afters this the Bank never did finance him ; that 
he spoke to Morrison about it but made no application in writiag 
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about.this to the Bank. That he camįj to know of the statements 
of amount contained in the deed. only when this suit was brought 


in December 1917 That he never could ge any particulars of 
* his account from the Bank and after admitting to some Rs. 76,000 
‘ twice he refused to admit anything. 


Now_both Mr. Stapledon and Mr, Vertannes were called befre 
the commissioner. The cross-examination was not such as to leave 
it open to Lucas to. make the case which he now makes. Vertannes 
was not cross-examined at all upod the point : in this case there is 
not even a pretence of touching on the subject. Lucas says he was 
busy and could not remain to instruct his pleader. Evenett in the 
followingmonth (17 March rgr4), identified Lucas before the 
Registrar: nothing was put to him. 

The learned Judge seems to think that the plaintiff Bank fav fo 
prove that Lucas read the draft or the deed. If he was content to 
take the statement of Vertannes or of Morrison he may certainly , 
prove that they deceived him. Or he may set up a case ofedomi- 
nation of his will and of undue influence under the Contract Act. 
But what this case is or why it should be seriously enterthinad upon 
this evidence I wholly fail to see. 


` The third series of findings upon fact are to the effect that in , 
February 1914 nothing was due from Lucas to Vertannes upon 
bills discounted under the deed of rgto. That deed did not pres- 
cribe who should be drawer, drawee and acceptor but at first 
the practice was" apparently for Vertannes to draw on Bertram, 
Lucàs not ‘being a party. At the end of rgr2 there were a series 
of drafts drawn by Lucas or Bertram in favour of Vertannes. All 
the drafts were discounted with the Bank and all were to finance 
Lucas: On alt of them Vertannes and: Lucas were liable. Lucas 
says that there was a special verbal arrangement whereby his liabi- : 
lity to Vertannes was not to be covered by the deed of 1910. 
This is a very definite statement: ‘“Vertannes was negotiating 
drafts for’ mé without any security.” Considering what was done 
on February 1914 and later this requires a great deal of explanation 
on.the part of every body. ` Vertannes: -is nowhere asked as to a 
bargain of that character, as to whether he negotiated drafts with- 
out security, why he had improper statements of liability put in- 
to the deed of rgrg4, whether the Bank in taking over his security- 
and releasing him knew that certain drafts were excluded from a 
security that purported to cover not only all drafts but all-advances. 
He<is merely cross-examined to admit the difference in the way 
ahe bills were drawn „ang that is. all he does admit. ‘Moreover 
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Vettannes’ dead partner Bertrab was a party to these drafts, Why 
should the Administrator-General be allowed ‘to assign contrary 
to the good faith of the patter? 


Again an account was put to Vertannes which purports to be 
a rough statement and expressly mentions that it is incomplete. 
This® is, it appears, in the hand-writing of a clerk of Vertan- 
nes. In it by an undated credit put down at the end 
Lucas is credited “By draft Rs. 50,000.” That is quite all 
right as far as it goes but one must look t8 see what happened 
to the draft, whose it was—whether it was met or renewed or 
dishonoured. This account is not an account of the bills under 
discount, The learned Judge has been persuaded that it shows that 
little or nothing was owing under the deed of roro, and that the 
statements in the deed of 1914 are outrageously wrong. He has 
not thought it necessary before finding this to take an account of the 
transaction between Lucas and his financing brokers, though 
commission on all local sales is expressly provided for by the 
deed of 1910, 


The defendant’s case as put by his learned vakil, to whose 
clearness I am personally much indebted, is that the accounts of the 
Bank are doubtless alb right but that if Vertannes and Bertram who 
were handling the money for Lucas retained some of it improperly 
then Lucas would be liable on the bills to the Bank but Vertrannes 
and Bertram could not have claimed the full amount under 
their security, Now the evidence of Lucas shows that he knew that 
Vertannes and Bertram had taken Rs. 10,000 under some claim or 


other. This appears. to be in July and August r912 (cheques - 


389,390 in their Bank account Ex. ror). He says they undertook to 
pay and he renewed the drafts expecting them to repay to the Bank. 
He states that he discussed the matter with the Administrator-Gene- 
ral whose letter of r4th May 1913 is in evidence. Nota word is put 
to Vertannes about promises to relieve Lucas as to Rs. 10,000 or 
as to why he drew the money. 


In these circumstances the question is whether on the evidence 
Lucas is entitled as against the Bank which took its transfer with 
Lucas’s assent to the deed of rgr4 to have an account taken as 
between himself and Vertannes and Bertram ripping up the basis 
on which the transfer was taken by the Bank, and going into the 
whole of the general account .between Lucas, and his brokers. I 
fail to see how on these pleadings and in this suit - tofwhich Vertan- 


nes and Bertram’s estate are only pro-forma parties he can do any- e 
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Civit thing-of the sort and I see no such fevidence as would justify such 
1923. a course were it possible. 
ew In my opinion there must be a preliminary decree declaring the 


Bank of Bengal 
or oe plaintiff Bank to be entitled to a first c arge upon the property 


v. 
aad em comprised in the deeds of 1910 and rgr1 for the sums mentioned 
— in the deed of 1914 together with interest, costs, charges and gxpen- 
Rankin, 7. ses. The case must go back to the Court below to have the neces- 
sary account taken. The appeal should be allowed as against 

Lucas with costs herg and below 4nd with liberty to add these to 


the security. 
A.T. M. Appeal allowed : Case remanded, 


Before Sir William Ewart Greaves, Knight, Judge, and 
Mr. Justice Chakrabutty. : 


-Cins SREEPATI CHATTERJEE AND OTHERS 
—— v. . j 
pale KRISHNA CHANDRA BANERJEE AND oruers.* 
May, 15+ f 
June, 17. Shebait—FPosition of—Family Idol—Gift to Idol, nature of—Appointment and 
a succession to shebaitship—Shebait, if has interest in endowed property— 
Donor, if can alter appointment of shebait—Shebait, if can introduce 
_ chan ges—Joint shebaits—Additional endowment by the heir of the founder 
Power of heir as to appointment of shebait—New endowment and rules, 
nature of—Pujari. 
The dedication of properties in favour of Thakur is irrevocable. 3 
The rules laid down for the worship of the Thakur and forthe management 


of the charities, if any, connected with the endownment, are binding. 


The rules laid down for appointment of shebaits and their succession in the 
deed of endowment, are binding and are unalterable after the death of the donor 
by any successor in estate or office. 


lf the donor during his lifetime cancels the previous appointment and appoint 
® a new person, the dismissed nominee cannot enforce his right. 


The shebait has no right to the property but is merely an officer with the. 
S rights and limitations as are applicable to the guardian of a minor. 


#Appeals from Appellate Decrees Nos. 764 and 765 of 1922, against the 
decrees of Babu Probod& Chandra Basu, Subordinate Judge of Asansol, dated the 
asth July, 1921, affirming those of Babu Gopal Candra Basu, Munsiff of : Asan- 


sol, dated the 28th May, 3920. . a 


Von, XLL) HIGH COURÈ. 
° í 
The rule prohibiting a Hindu friom creating a special line of succession 
unknown to Hindu law, does net applyto the case of appointment of a shebait 
of a family Thakur: Mathura v. Lakhi (1). 


The office of a shebait is nft tran&erable either by sale or gift: Rajab v. 
Ravi (2) and Gnanasambanda v. Velu (3). 


_ The gift in favour of a co-shebait is valid, if it be for the benefit of the endow- 
ment :"Radharani v, Doyal (4) and Gobinda v. Debendra '5). 


A donor can alter the appointment of a shebait to the office or the rules 
regulating the worship, provided he bas not expressly precluded himself from 
doing so or that such alteration does not affect some ght of property of the 
shebait so appointed or the right of a third party which had already been created. 
Such alterations shall not affect any of the fundamental gifts. 


Ordinarily appointments of shebaits are without remuneration and shebaits 
are appointed in many instances without their knowledge or consent. Shebaits 
so affpointed are not bound to accept the office. ` 


All the shebaits if they agree and if it is for the benefit of the endowment, may 
introduce changes without changing the rules of the founder in any vital. matter. 


A succgssor to the founder of endowment can appoint a new line of shebaits 
for the management of the property dedicated by himself to the Idol as an addi- 
tional endowmen$ But he cannot alter any of the rules laid down specifically by 
the founder. Such new shebait may manage the property and he would be 
ordinarily allowed to place the income in the hands of the shebaits under the origi- 
nal founder’s rules. If old shebait agrees, the new sbebaits may act asa joint 
shebait, 7 ` 


The additional endowments are for the benefit of the Thakur. 

The new endowment and the rules taid down for its management and the 
use of the income should not be in any way inconsistent with the rules and usages 
of the original foundation in any material particular: Produmna v. Pra- 
matka (6). 


The right of a pufari of the Thakur*is not that of a shebait and he is merely 
aservant appointed by the shebait for the performance of the ceremonies : 
Ananda v. Brojalal (7). . 

Appeals by Defendants in S. A. No. 764 and by Plaintiffs in 
S. A. No. 765. 


Suits regarding rights of shebaitship of a family Thakur. 


The material facts appear from the judgment. 

Babu Hiralal Chucker bidity (for Babu Bankim Chandra Muker 
jee) for the Appellants. 

Babu Rishindra Nath Sarkar for the Respondents. 


C. A. V. 
(x) (1922) 1. L, R. ṣo Cale. 426. (2) (1876) L. R. 4 L A. 76. 
(3) (1899) L. R. 27 1. A. 69; I, L. R. 23 Mad. 271. 
{4) (1920) 33 C. L. J. rate {5) (3907) t2 C. W. N. 98. 
{6) (1923) 27 C. W. N. 684. {7) (1922) 1. L. R. 50 Cale. 292. 
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Civit: The judgments of the Court wer follows : 
i d ; 
aa: Chakrabutty J: These two appeals arise out of two suits— 
Sreepatl, the plaintiffs in one suit being the defendaşts in the other, in res- 
Krishna. pect of the right of shebaitship of a Thakur named Radha Benode 
Fane, 17 Jeo.. The facts which are necessary for the determination of these 


appeals are these :——Thakur Radha Govinda Jeo was the ffmily 
deity of one Man Gobinda Banerjee who had only a turn in the 
worship of the said Thakur and-his agnate relations were also co- 
shebaits with him. The Thakur had some debutter lands dedicat- ' 
ed by the ancestors of Man Gobinda of about 120 Bighas in area. 
Man Gobinda had' no children. By a registered will executed in 
1306 he appointed one Taraknath Chatterjee and his heirs to act _ 
as shebaits of the Thakur after his and his wife’s death. Dissatisfied « 
with the conduct of Tarak, Man Gobinda when he was About 70 
years old, by an Arpannamah executed in 1308, dedicated certain 
immoveable properties in favour of the family Thakur for 
the better performance of the worship during „his turn of 
worship and also for the annual festivals of the Thakurs and by 
the id deed he provided that during his life he shall contifiue to be 
the shebait and after his death his widow will succeed to the office 
and ‘then on her death, his agnatic relatives, the plaintiffs in suit 
No. 195r: of 1919 and their heirs in succession will become the 
shebaits in his place. In 1316, Man Gobinda executed another 
deed called a deed of gift by which he dedicated some further im- 
moveable properties to the said Thakur and made a gift of his 
right as a shebait of his turn of the worship ‘in favour of one Nil 
Kumari Debi, the mother of the Chatterjees, the plaintiff in suit 
No.. 2094 of r919. This gift was given immediate effect and - Nil 
Kumari Debi was installed as shebait in his own place and she | 
managed the dedicated properties and acted as _ shebait 
of the Thakur. It appears that in arent suit in 1911 while Man 
Gobinda was still alive, she was made a party in that suit and she was 
treated as a co-shebait taking the place of Man Gobinda, by the ` 
other co-shebaits of.the Thakur,—Man Gobinda died in 1319 and — 
his widow died in 1320. Then a dispute broke out between the 
parties, as to the possession of the properties dedicated to the 
Thakur by Man Gobinda, and it culminated in a proceeding under 
section 145 of the Criminal Procedure Code with the result that 
the Banerjees were maintained in possession of 6 Begs. and the 
Chatterjees the heirs of Nil Kumari were maintained in possession of - 
2 Bgs, of the endowed-lands. Each party MONEDA a. suit with res- 


cape 


e .- 
. 


Vou. XLI] mid court. 


pect to the land which was dgclared in possession of the other. 
under section 145 of thè Criminal Procedure. Code.. As I have 
already stated the Banerjeesgbrought Suit No. 1951 and the 
Chatterjees brought Suit No. 2094, both of 1919, the plaintiff in 
one suit being the defendants in the other. Both the Courts 
below have found in favour of the Banerjees and therefore decreed 
Suit No. 1951 and dismissed the Suit No. 2094. The Chatterjees 
have brought these Second Appeals against the judgment and 
decree of the Subordinate Judge’ of -Asansole who affirmed the. 
decree of the Munsif of the said place.. ; 

Both the Courts came to the conclusion that the appointment of 
the Banerjees by the Arpannamah of 1308 was not ‘revocable by. 
Man Gobinda and therefore the subsequent appointment of Nil 
. Kuari by the deed of gift of 1316 was invalid. Consequently: 

the Banerjees were declared as the shebaits of the Thakur of the: 
dedicated properties and as such they got a decree for possession 
of the lands held by the Chatterjees whose suit was dismissed. 

The Subordinate Judge. further finds that the gift by Man 
Gobinda ‘to Nil Kumari was operetive so” long as he was alive ; 
and that Nil Kumari acted as shebait even during the. lifetime of 
Man Gobinda and that she was treated as a co-shebait by the other- 
shebaits of the family "Thakur. It is then observed by the learned 
Subordinate Judge that “the God was not the property of Man Gobin» 


da alone” and later on he says : “Man Gobinda was not the founder: 


‘of God or of God's estate, he added to that estate, with the consen-. 
sus of all the shebaits this change in the succession was not made.” 
It is difficult to follow what the learned Judge meant to decide’en 
the basis of his observations that Man Gobinda was not the founder 
and that he was one of the many shebaits; ` 'If the learned Subordi-: 
nate Judge was thinking that a subsequent shebait has no right, 
although he might ma ke additional gifts to a family Thakur, to alter 
the rule of succession established by the founder then Man Gobin- 
da had no authority to appoint either the Chatterjees or the 
Banerjees who base their claim only on thé Arpannamah and not 
on their right as the successor of the original founder who apparent-- 


ly has more successors than the Banerjees, the’ plaintiffs in Suit No. - 


1951. It was the common case of the parties that Man Gobinda 
could and did appoint shebaits with reference to the pro“ 
perties dedicated by himself and also by his ancestors but the ques- 
tion as to the validity of such appointments has not been determined 
having regard to the fact that Man Gobinda was nierely a co-shebait. 


Upon the facts admitted by the parties and on the findings arrived ° 
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at by the. Lower appellate Court the following questions arise and 

must be decided before the rizhts of the parties can be deter- 

mined. i i 
4 

‘ (1) Was the appointment of the Banerjees by the deed of 1308 

revocable by Man Gobinda ? 

(2) Was thè appointment of Nil Kumari and her həirs as 
shebaits in the place of the Banerjees by the deed of 1316 valid ? 

(3) What is the effect of the two deeds in respect to the lands 
dedicated by Man Gobinda by these deeds ? 

In order to answer the above-mentioned questions, it. is neces- 
sary to bedr in mind some of the general principles as regards the 
endowments made in favour of a family Thakur. The gift of'land 
to’ the service of the deity was not only permitted but highly extol- , 
led for inducing pious men to make such dedication : “Che bestower 
of a skin of land to. Vishnu is promised fortune and prosperity for 
seven births,...he who dedicates a field or a house for the enjoyment 
of Vishnu is released from all his sins.” See Hemadri, _Dawakhanda 
p. 150 quoted by Pran Nath Saraswati in his Tagore Law Lectures 
page 137. There are numerous such other texts, and‘it ir unneces- 
sary to multiply them. The Thakur could not obviously enjoy any 
property unless some- one manages the same for him and utilise 
the income for his worship. This is usually done by the appoint- 
ment Of a shebait. Inan early case, the Judicial Committee said 
as follows :—"“The taluk itself with which these jamas were by 
tenure, was dedicated to the religious services of the Idol. The 
rents constituted therefore in legal contemplation its property. 
The shebait had not the legal property, but only the title of mana- 
ger of a religious endowment.” See Maharance Shibessource Debia 
v. Mothooranath Acharjo (1). 

In the case of Prosunno Kumari Debya v. Golab Chand 
Baboo (2), the Judicial Committee of the Privy Council referred 
to the case of Maharance Shidessouree and said as follows :—"The 
authority of the shebait of an idol’s estate would appear to be in 
this respect analogous to that of a manager for an infant heir which 
was defined in the case of Munoomanpersaud Panday v. Babooee 
Munraj Koonweree (3). On these authorities, it is clear that the 
dedicated properties belong to the Thakur and that the shebait is 
a mere officer and has no right therein. The gift to the Thakur 
is absolute and cannot be revoked nor can any "one misappropriate 


-(1) (1869) 13 M. 1. A? 270; 13 W. R; P. C. 18; 
(2) (1875) L R. 2 I. A. 145; 14B. L. R. 459. 
(3) (085676 M. i A. 494. 7 
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it. ‘“ He who seizes the subsistence of the Gods or priests whether 
given by himself or another a Si a reptile for a million of years.” 
MacNaughten’s Principes of Hindu Law Vol. rr p. 305. It is 
now settled law that the appointment and succession to the office 
of a shebait must follow the line laid down in the original grant 
andén the absence of ‘special direction and usage the heirs of 
the donor succeed: See Gossami v. Romanlalji (x); also Kali 
Krishna v. Makhan Lal (2), and Ananda v. Brajalal (3). 

The right of a pujari of the Thakur is not that of a shebait- and 
he is merely a servant appointed by the shebait for the perfor- 
mance of the ceremonies. See Ananda v. Brajalal (3). 

Now it may be borne in mind that the rule laid down in the 
Tagore case (4), prohibiting a Hindu from creating a special line 
of “succession unknown to Hindu law does not apply to the case 
of appointment of a shebait of a family Thakur and the reason ig 
obvious foran appointment to such an office creates no interest in 
propertp: See Mothura Nath v. Lakhi Narain (5). The appoint- 
ment of a shebait therefore is obviously nota gift of any property 
to the shebait but it is purely an appointment to an office without, 
it may be, any remuneration whatsoever. The dedication to a 
Thakur is irrevocable but on what principle can it be said that the 


‘appointment of a shebait for the management of an endowed 


property is also irrevocable by the donor although it is unalterable 
after his death by a succeeding shebait of the Thakur, If the 
donor during his lifetime cancels the previous appointment and 
appoints a new person, on what ground can the dismissed nominee 
enforce his right ? 2 

From the authorities which I have quoted, the rules which in 
my opinion are laid down and are deducible are these :—rst, That 
the dedication to the Thakur is irrevocable. znd : The rules laid 
down for the worship of the Thakur and for the management of 
the charities, if any connected with the endowment, are binding. 
3rd: That the rules laid down for appoinment of shebaits and their 
succession in the deed of endowment are binding. 4th—That the she- 
bait has no right to the property but is merely an officer with the 
rights and limitations as are applicable to the guardian ofa minor, 
sth.: That the rules laid down in the deed of endowment are bind- 
ing and are unalterable after the death of the donor by any suc- 
cessor in estate or office. 6th :-—-That the office of a shebait is not 


(1) (1889) L. R. 161. A. 13731. L. R. 17 Cale. 3.0 : 
(2) (1924) I. L, R. ṣo Cait. 233. (3) (1922) L L. R. 50 Cale. aga. 
(4) (1872) 9 Be Le R. 377. (5) (1922) L L. R. ṣo Calc. 496, 
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transferable either by sale or gift: Seg Rajak v. Ravi (1); Gnana- 
sambandav. Velee (2). 7th :—That the git” in favour of a co-shebait 
has been recognised : See Radharant f- Dogal (3), but this is not 
allowed except on the ground that such transfers are for the benefit 
of the endowment : Gobinda v, Debendra (4). 

'- There is no authority so far as I know with the exception of aecase 
which ‘I shall discuss later, nor is there any thing on principle which 
would stand in the way of the donor to alter the appointment of 
a shabait to the office or the rules “regulating the worship except on 
the ground that the donor has expressly precluded himself from 
doing so or that such an alteration affects some right of property 
of the shebait so appointed or the rights of a third party which had 
already.been created ; provided always that any such alterations 
do not affect any of the fundamental gifts. So far as I krow such 
alterations, as stated above, are frequently made and, if not allowed, 
may-:lead to needless: complications and’ difficulties and it may be 
observed that Man Gobind himself executed three deeds by which 
he changed the shebaits from time to time. Ordinarily these 
appointments are without remuneration and shebaits are ¢ppointed 
in many.‘instances without their knowledge or consent and conse- 
quétitly. shebaits so appointed are not bound to accept the office. 
Tarak Nath Chatterjee,.who was appointed by Man Gobinda in 
1306, refused to act and then the Banerjees were appointed. 

‘It: is needless to point out that all the shebaits if they agree 
and if it is for the benefit of the endowment may introduce changes 
without. changing the rules of the founder in any vital matter. 

Th this case the appointment of the Banerjees was to take effect 
after Man Gobinda’s death ‘and his widow’s death. It was not an 
appointment which had taken immediate effect, it was in the nature 
of‘a testamentary arrangement, to come into effect after his death 
ahd. after the death of his widow. If the apointment was to'a mere 
office; as I think it was, I do not see any reason why Man Gobinda 
could not alter what was really a testamentary provision, A donor 
may think a: particular person was a fit and proper person, at the 
time when he executed the deed, why can he not takea different 
view as to the fitness of that individual before he died. Take the 
analogy of the testamentary appointment of a guardian of a minor. 
Surely the testator can alter it by a subsequent will. 


(a) (1876) L. R. 4 L ĝ&.-76. 

(2) (1899) Le R. 97 Ip Ay 69; 1. L. Ry 33 Mad. %71. 

(3) (1920) 33 C. Le J. 141. (4). (1907) 12.C. W. N. 98.. 
o 


. 
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. ‘ 


The learned vakil for the grespondent relied upon the case of 
Gouri Kumari v. Ranmanimofi, (1), in support of his contention 
that the appointment of jhe Banerjees was irrevocable ' The learned 
Judges held that “The creator of a debuttor could not make any 
change in the order of succession of shebait unless he had made 
a reservation to that effect in the deed.” On the principles and 
authorites I have discussed, the appointment being an appointment 
toan office of the peculiar kind as indicated above, I am inclined 
to think that the power should be presumed toeexist unless expressly 
given up. In the present case both the Courts below have held 
that the deed of 1308 contains provisions by which Man Gobinda 
precluded himself from making any further change, Although I feel 
considerable doubt as to the construction put upon the deed, I do 
not, however feel justified in holding that both the Courts are clearly 
wrong in the view taken by them as to the effect of a Bengali deed. 
Man Gobinda consequently precluded himself by terms of the deed 
of 1308 from revoking the appointment of the Banerjees as shebait 
for the management of the 6 bighas of. land endowed by that deed. 
In this vitw of the matter, the case of Gouri v. Indra (1), is in 
support of the decision of this case, 

«© What then is the effect of these two deeds as to the rights of the 
conteading parties in the additional endowments made by Man 
Gobinda, 

Before we can answer this question another question arises and 
that is this :—could Man Gobinda appoint a new line of shebait to a 
family deity who was established by his ancestor and the line of 
successors after the death of that ancestor seems to be his heirs. 
In the present case it appears that the legal heirs of the donor are 
the shebaits of the old endowment. It is clear on the authorities, 
‘ManGobindo who had only a turn in the worship could not alter the 
line already established but without doing that could he fix a new 
line for the property endowed by himself? That he could appoint 
the new shebaits so far as his own endowments are concerned, as I 
have already said, is the common case of both the parties but how 
are these appoitments valid. ; 

Additional endowments are frequently made to a family deity 
by the descendants of the original donor and this is highly desirable 
and is to the benefit of the Thakur and I am of opinion that there 
is no objection to the donor appointing a new line of shebait for 
the management of the property dedicated by,himself, But he can- 


not alter any of the rules laid down rae: ‘by 'the founder, 
e 


(1) (1932) I. L. R. 50 Cale. 197. 
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Such new shebait may manage Y property and he would be 
ordinarily allowed to place the inconts in the hands of the shebaits 


“under the original founder's rules. Ifthe d shebaits agree, the new 


shebaits may act as a joint shebait as Nil Kumari was allowed to 
do from 1316 to 1320. The cardinal points to be kept in view in 
these matters, are, first that additional endowments are for the benefit 
of the Thakur. Secondly, that the new endowment and the rules 
laid down for its management and the use of the income should not 
be in any way inconsistent with fhe rules and usage of the original 
foundation in any material particular. In this connection see the 
case of Pradyumna Kumary. Pramatha(t). The Thakur in the 
nature of the thing cannot express any view, he must speak through 
the shebaits who have the control of the original endowment, 

As I have already stated, Man Gobinda, by -the deede executed 
in 1316 endowed additional lands, and appointed Nil Kumari the 
shebait even of the land covered by the deed of 1308 and put her 
in immediate possession of both the properties and Nil Kumari was 
accepted as a shebait by all the shebaits under the original endow- 
ment, including the Banerjees who are the plaintiffs’ ine suit No. 
1951. 

As I have pointed out before the deed of 1316 made an addi- 
tional endowment of some more properties including 2 bgs. the sub- 
ject matter of the suit instituted by the Banerjees. On the principle 
already discussed and accepted, there was nothing to prevent 
Man Gobinda to appoint Nil Kumari and her heirs as shevaits of this 
additional endowed properties. I am clearly of opinion, that the 
right created in favour of Nil Kumari has not ceased on the death 
of Man Gobinda’s widow and that under the circumstances the 
Banerjees has no right under which they could recover possession 
of the properties in the hand of Nil Kumari’s heirs. The deed of 
1308 deals only with 6 bighas and not the 2 bighas granted in 1316. 
Additional endowments if allowed must be accepted with the terms 
and conditions in the deed but subject always to the limitation that 
-such endowments are for the benefit of the Thakur and the new 
rules are not inconsistent with the rules already made. 

Then let us see how the matter really stands. As regards the 
shebaitship of the Thakur as created by the original founder, 
Man Gobinda could not alter it either in favour of the Banerjees 
who are only some of the heirs of the founder nor could he alter it 
in favour of Nil Kumari who was not a member of the family. So 
far as the properties endowed. by him by the deed of 1308 Banerjees 


(2) (1923) 27 C. W. N. 684. 


‘VoL, XLi.J HIGH COURT. 
were appointed shebaits and J 
terms of the deed to ‘alter Ehis appointment, under which the 
Banerjees are entitled tp magage the 6 bighas of land endowed 
by the deed of 1308 but the Banerjees had no right as shebait to 
the property created debutter by the deed of 1316, by which Nil 
Kumari and her heirs were appointed. It is found by the first Court 
that both the Banerjees and chatterjees are performing the ujas 
and are in possession of some of the lands. 

What the effect of the acceptance of Nil Kumari as a co-shebait 
by the other shebaits, needs not be considered in this case be- 
cause that question relates to the shebaitship of the Thakur under 
the original grant and I leave that question open for decision if and 
when occasion arises for its determination in the presence of all 
the necessary parties. : 

- The result of the foregoing considerations. is that both the suits 
must fail and should be dismissed with costs throughout, Appeal 
no. 76% of 1922 is allowed with cost in all Courts and appeal No. 
465 of 1922 is dismissed with costs, 

Greaves J. I agree. 


A. T. M. Appeal No. 764 allowed: Appeal No. 765 dismissed. 


$ 





Before Mr. Justice Suhrawardy and Mr. Justice Duval, 


MAHARAJA BAHADUR SIR PRODYAT KUMAR TAGORE 
. y. 
BAL GOBINDA DITCHIT.* 


Limitation—Limitaticn Act (IX of 1908), Sch. L Art. 120.—Time, running of— 
Declaratory suit— Publication of record-of:rights—Certificate, signing of.— 
Civil Procedure Code (Act V of 1908), O.g1 R.22—Objection not affecting 
decree-— Decision of unnecessary issues. 


In a suit for a declaration under section 42 of the Specific Relief Act, that the 
status of the defendant in respect of a certain tenure out of four tenancies is not 
that of a permanent tenure-holder as recorded in the record-of-rights, the period 
of 6 years as mentioned in article 120, schedule I of the Limitation Act, should 


"Appeal from Appellate Decree No. 1204 of 1927, against the decree of 
Girish Chandra Sen Esq, First Additional District Judge of Mymensingh, dated 


the 16th July, 1921, affirming that of Babu Nolini Mohan Banerjee, Suboftdinate . 


Judge, 4th Court, of etree dated the 29th March, 1920. J 
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be computed from the date of the publication of the record-of-rights, and not 
from the date when the certificate was signed, À 

Though in the present case the decision ay regargs limitation was sufficient to 
dispose of the case, the Judge had jurisdiction to ‘consider other issues in the 
case: Mahomed v, Birendra {1). 


Uuder the circumstances of the present case, the Judge finding that the giain- 
tiff had failed to institute his suit within the statutory period, should not have 
proceeded to determine the question whether the tenures were one or separate. 

A respondent is, under O, 41 R. 22 ofethe Code of Civil Procedure, entitled 
to support the decree passed by the trial Court. But it is not so open to him 
when the point at issue in the appellate Court does now affect the decree. 


Appeal by the Plaintiff, 


Suit for declaration. 


The material facts appear from the judgment. . ° 


Mr. S. R. Das (Adoocate-General), Babus Joges Chandra Roy, 
Mukunda Nath Roy and Prafulla Chandra Nag for the Appellant. 


Mr. B. Chakravarty (Counsel), Babus Brojolal Chakrabarty 
and Annoda Charan Kartoon forthe Respondent. . i 


The judgment of the Court was as follows ; 


This is an appeal by the plaintiff in a suit for a declaration that 
the status of the defendant in respect of a certain tenure is not that 
of a permanent tenure-holder as recorded in the record of rights. 
It appears that within certain boundaries there are four tenures 
held by the defendant under the plaintiff. The first is known as 
khode jote comprising 397 bighas; the second as Fasal Jote com- 
prising 747 bighas ; the third tenure is a small Chakuni Jote bear- 
ing a rental of Re. 1-5-6; and the fourth is another small Fasal 
Jote bearing a rental of Rs. 18-7-6. In the record-of-rights the 
first tenure is recorded as permament, the other three tenures being’ 
recorded as non-permanent. The plaintiff has brought a suit for 
declaration that the first tenure, namely, the Khode Jote is also 
non-permanent as the other tenures. Both the Courts Below have 
held against the plaintiff on the ground of limitation as also on the 
merits. - 

In appeal the learned Advocate-General who appears for the 
appellant has thought it fit to argue the question of limitation first 
and has intimated that there are other points in thé case which calls 
for our’consideration if the question of limitation is decided in his 
favotir. We have considered this question of limitation raised by 
the appellant ‘and we think that the view taken by the lower 


(1) (1922) L L.gR. 50 Cale. 243 ; 370 L. J. 561. 
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Courts is correct. The record-of-rights was finally published on 
the roth January 1913 ard ice of final publication was 
signed on the 27th Marcly 1914 The present suit was brought on 
the 26th March tgrg. It is not disputed that’ under article ‘r20 of 
the Limitation Act the suit must be brought within 6 years. The 
only question that remains to be considered: is whether the period 
of 6 years should be computed from the date of the publication’ of 
the record-of-rights or from the date when the certificate was signed. 
The learned Adyocate-General has taken us ghrough various sec: 
tions of the Bengal Tenancy act to show that’ in many instances 
when a certain act has to be done under the Act within a certain 
time, the period has been calculated from ‘the date of the certifi- 
cate. The relevant sections are sections ro4G, 1o4H, 105, 106 
* and’ ro8A. No doubt, the Bengal Tenancy Act whenever fixes 
any period for the doing of a certain act, it has reckoned it from 
the date of certificate of the final publication. But it does not 
necessarily follow from this, that in computing the period for the 
purpose of the Limitation Act the starting point should be the 
same, Section 120 Limitation Act makes time run from the date 
when the right to sue accrues. It has therefore to be investigated 
_ when that right accrued. The suit is one for declaration under 
section 42 Specific Relief Act the cause of action being the cloud 
cast upon the plaintiff’s title by virtue of the entry in the record-of- 
rights. The certificate signed by the Revenue Officer at some later 
date did not cast any further cloud upon the plaintiff's title. The 


cause of action, if any, arose from the date on which the record-of+ 


rights was published and not on the date wher the certificate was 
signed. It appears also that under Chapter X of the. .Bengal 
Tenancy Act the publication of the record-of-rights is the principal 
att which the Revenue Officer is authorised to do under the Bengal 
Tenancy Act and the signing is more a matter of form than subs- 
tance. The view that ina suit brought under section rrr Bengal 
Tenancy Act the cause of action arises on the publication fof the 
record-of-rights is not a novel one. It has been adopted in several 
cases in this Court as well as in other Courts. See the cases of 
Rajani Nath Pramanick v. Monaram Mandal (1); Sheik Aminud- 
din v. Sheik Saidar (2); Brij Behary Singh v. Sheo Sankar 
Jha (3) and the decision in S, A. 1933 of 1919 decided on the zend 
February 1922. We are not persuaded;to differ from these rulings and 
therefore it is not necessary to proceed with this matter any further. 


(1) (1919) 23 C. W. N’ 883. (a) (1916) 1 Pat. Le Je 73. 
(3) (1916) 2 Pat. L. J. 124. . 
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There is another point raised by the appellant on the. judgment 


of the lower appellate Court which iẸsts o a former ground. The’ 


learned Additional District Judge i iscussing the question of 
limitation and the merits of the c 

points being against the plaintiff—has made certain observations at 
the end of his judgment. It is to the following effect: “ It seems 


to me that all the lands in possession of the defendants constitute’ 


only the tenancy under the plaintiff. Granting of separate receipe 
from 1316 B. E. cannot destroy “he oneness of the tenure.”. The 
same question was raised before the learned Subordinate Judge i in 
the trial Court and he came tothe conclusion that the tenancies 


were separate. There was no cross-appeal by the defendants against 


this finding of the Subordinate Judge nor was any cross-objection 
filed. We may therefore assume that the parties were satisdied 


with the finding of the trial Court on the question. This obser- 


vation of the learned Judge has been challenged on ‘two grounds. 
In the first place it is argued that it was not necessary, to ‘con: 
sider this point on the findings of the - -Judge on the other issues 
raised in the suit. On this point the-case of Barhamdeo Narain Sing 
v. Mackenzie and Another (1) bas been relied upon, But in view’ -of 
the observations of their Lordships of the Judicial Committeé inthe 
case of Mahomed Soleman v. Birendra Chandra Singh (2), we do not 
think that the Additional District Judge has done something * which 
he was not justified in doing. As his judgment is subject to appeal 
to this Court, it is desirable that he shculd enter his finding on all 
the points raised. But as we have observed, this point was not raised 
before him either by the appellant or by the respondent and the 
learned Judge has entered his finding, if it can be so called, without 
giving full consideration, to the evidence on this point. .The’ learn- 
ed Subordinate Judge has referred to many items of evidence in 
order to determine whether all these four tenancies were joint or 


separate. But there are further difficulties in the present case if ` 


the above observation made by the learned Judge is allowed to 
stand. Firstly this observation is inconsistent with his finding 
that the entry in the record-of-rights in respect of the Khode Jote 
is correct. In the second place, the effect of the decree passed 
by the Judge is that the first tenure namely, the Khode Jote is 
found to be permanent whereas the other three jotes, as recorded in 
the record-of-rights are non-permanent. It seems anomalous that 
a portion of a tenure should be permanent and the other portion 

(2) (1884) I. L. R. 10 Cale. t095. A 

(3) (1932) 1. L.R. ṣo Cale, 843; 37 C. L. J. 861e ~ a rog o’ 


S 


se—the decision on both, these 
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non-permanent. ..We think thal 


learned Judge, finding that the 


HIGH COURT, i 


under these circumstances the 
plaintif had failed to institute his 


suit .within the statutory} perila, should not have proceeded to 
determine the question whether the tenures were one or seperate. 
It is argued by the respondent that he was entitled to support the 
decre passed by the first Court under order XLI rule 22 Civil 
Procedure. Code on a point found against him by that Court. 
This. proposition. of law cannot, be questioned ; but a finding 
on the question whether the tenancy was one er separate was not 


likely to affect the decree passed by the trial Court. 


The suit is 


not a suit for rent. It is one for a declaration what one of the jotes 


is not permanent. The finding that this jote formed part of a 


+ bigger jote would not affect the point at issue. The suit being 
limited to’the declaration sought in respect of a particular jote and 
for the correction of the record-of-rights in that respect. It is 

is covered by order XLI, rule 22. 

In this view of the matter we are of opinion that the remark above 

quoted from the judgment of the lower appellate Court should be 

expunged and the decree passed by the Court in other respects be 


therefore nota ground which 


confirmed. 


The result is that this appeal is dismissed with costs. 


e 
A. T. Me 


Appeal dismissed, 


CRIMINAL REFERENCE. 


Before Mr. Justice Sukrawardy and Mr. Justice Mukerji. 


EMPEROR 
v. 
NISHI KANTA BANIKYA.* 


Murder—Prosecution under section 302 Penal Code (Act XLV of 1860)—Failure 
to prove motive—Frobabilities—Criminal Procedure Code (Act Vof 1898), 


Sec. 307— Reasons for verdict. 


In a prosecution under. section 302 Indian Penal Code, it is not Decessary for 


the prosecution to prove the motive for the crime. 


Tt is, enough if-it is estab- 


®Criminal Reference No. 46 of 1934; by S. C. -Mullick Esq. Sessions Judge 


of Faridpur, dated the 1oth July, 1924. 
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lished that the crime was committed. When however the prosecution puts for. 


ward a substantive case as to the motive foiithe crifte, the evidence regarding the 


motive has got to be considered in order to judge sof the probabilities, Failure’ to 
Prove motive, however, cannot outweigh thë positive evidence as to the crime. 


In dealing with a case under section 307 of the Code of Criminal Procedure, 
the High Court has to give due weight to the verdict of the jury and also to the 
opinion of the Sessions Judge. i ae 


lf the Sessions Judge wants to ascertain from the jury their reasons for the ver- 
dict, he should put to them specific quegtions with regard to the issues of fact 
arising in the case and aéso as to the evidence of particular witnesses. 


From the mere fact:that the jury were unable to give their reasons beyond 
saying that they gave the accused the benefit of doubt , the High Court cannot hold 
that the jury had no adequate reasons for bringing a verdict of not guilty. 

Reference under section 307 of the Code of Criminal Proce- , 
dure; S 

The accused was tried with the aid of a jury ona charge under 
section 302 I. P, C, The jury unanimously found the accused not 
guilty of the charge. The learned Sessions Judge disagreeing with 
such verdict, made the following . : 


s 
Reference. 


1, The accused Nishi Kanta Banikya was charged under sec- 
tion 35a Indian Penal Code for having murdered one Rai Mohan. 
Nishi Kanta was tried with the aid of a jury consisting of 7 jury- 
men. The jury after a deliberation for 15 minutes returned a 


- unanimous verdict of not guilty. As I am uvable to agree with this 


verdict of the jury and am clearly of opinion that it is necessary for 
the ends of justice to submit the case to the Hon’ble High Court, 
Lam submitting it accordingly; 

2. The facts of the case for the prosecution were briefly 
these. rao y 

The accused Nishi Kanta had a grocer’s shop at a place called 
Damukdia and the deceased Rai Mohan was his gomasika and 


-cook: The shop was held in one portion of a shed in the other 


portion of which there was the shop of Nishi’s brother Sudhanya. 
Next to the shop ghar and on the east side of it there was another 
shed which was used as the two kitchens of the two brothers, the. 
northern portion belonging to Sudhanya and the southern portion 
belonging to the accused Nishi. Rai Mohan had been in the 
service of Nishi for several years past. But lattterly he had been 
expressing his unwillingness to serve Nishi any longer. On more 
than one occasion he left the shop of “Nishi. and Nishi’had to 
bring him back again after many entreaties, Nishi wanted: to- 


You XLI.] -HIGH COURT. 


remove his shop from Damuķġdia to a place called Naria, Rai 
Mohan was not willing Yo gof to Naria with Nishi. There was an 
altercation between thepwo (hen over this matter. On the gth of 
January last Nishi brought Rai Mohan back to his shop at Damuk- 
dia and wanted him to go with him to Naria. In the morning of 
theioth of January, the day of the occurrence, there was an alter- 
cation again between the two men. Nishi threatened Rai Mohan 
and Rai Mohan also abused him, Rai Mohan, however, cooked 
their food in the kitchen in the morning. «The articles of food 
cooked by him were rice, dal and some milk. After finishing the 
cooking Rai Mohan went to the river gkaź which was close by 
to bathe, asking Nishi to go and take his meal. Nishi came 
into the kitchen, served himself with the food that had been 
prépared by Rai Mohan, ate it and then boiled the da/and 
milk again, Rai Mohan came after his bath and began to take 
his meal in the kitchen. Before he had completely finished his 
meal, Me felt unwell and began vomitting. The vomitting was 
followed by purging. Rai Mohan then went over to the shop room, 
Nishi as’also a lad named Sambhu, the gomastha and cook of 
_Sudhanya, who was related to Rai Mohan as his cousin, began to 
` nurse Rai Mohan A doctor was sent for. He came at about 
T-30*¢or 2 inthe afternoon, examined the patient, gave him some 
soothing medicines and went away. Rai Mohan gradually became 
worse and the doctor was called in again by Sambhu at about 4 or 
4-30 p.m, The doctor examined Rai Mohan again and suspected the 
case to be one of poisoning. He gave instructions for preserving 
the stool and vomitted matter pf the man and he suggested also 
that Rai Mohan’s people at home should be informed. Nishi, 
however, was not to be found there at the time. Rai Mohan con- 
tinued to be worse and shortly after dusk he expired. Sambhu 
went tothe Thana to give an information The Jamadar who 
happened to be at the Thana at the time came and held an inquest 
on the dead body of Rai Mohan and sent it to Madaripur for 
post mortem examination. He todk into his custody the stools 
and vomitted matter of Rai Mohan which Sambhu had preserved 
and which he found lying on the ground at other places as also 
the dal which he found in the iron pan’and the iron pan and Aata 
in which the dał had been cooked, the asdf in which the milk had 
been boiled, the Aandi in which the rice had been cooked and also 
some other articles in the kitchen of Nishi, „as also in the kitchen 
of Sudhanya which was fust by the side. The Jamadar also took 
into. his custody a wooden box which he found in the shop ® 
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Crtmiivat, of Nishi and which was shown hos by Sambhu ‘and the 


1924; contents of which—a number of} ,phiajs—Sambhu had seen 
iaat Nishi handling before going into the WitcheM to take his meal there.’ 
CT The police officer packed and sealed all these articles and these 

Nisbi Kanta articles were in the course sent to the chemical examiner in 


‘Calcutta. There was a post mortem examination held on the body 
of Rai Mohan at Madaripur and the viscera of Rai Moban was 
also sent to the chemical examination. The chemical examiner 
found arsenic in the vi8cera of Rai Mohan. He found arsenic iu 
the dad, in the iron pan and the Aafa in which the dał had been 
cooked as also in the Zandé in which the rice had been cooked. 
He found sulphides and other compounds of arsenic in some of 
the phials that had been found in the woden box inthe shgp' ° 
of Nishi. When the report of the chemical examiner came, 
the accused Nishi was sent up for trial under section 302 of the 
Indian Penal Code for having murdered Rai Mohan. 


3. The medical evidence in the case taken along with the 
report of {the chemical examiner can leave no room foy doubt 
that Rai Mohan died from arsenic poisoning, arsenic having: 

° been clearly detected in the viscera of the man, The most impor- 
tant point for consideration in the case is Wow did arsenic get: 
into the system of Rai Mohan. According to the prosecution, it 
was the accused Nishi who administered it to Rai Mohan through 
Rai’Mohan’s food, the da? and the rice. Although none of the 
witnesses whom the prosecution examined could depose in so 
many words that he had seen the accused Nishi Kanta mixing- 
arsenic with the food which Rai Moban took, the circumstances 
which were established in the case were, I submit, fully sufficient’ 
to connect the accused with the crime and to establish that it > 
was Nishi and Nishialone who had administered the poison to 
Rai Mohan thiough his food, the daland the rice. 
` Babus Sures Chandra Talukdar and Mokendra Kumar Ghose 
for the Accused. 

Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 

e C. A, V. 
. The judgments of the Court were as follows : 

Septensber, de Mukerji J. The accused Nishi Kanta Banikya was tried by~ 
E the Sessions Judge of Faridpur with the aid ofa jury ona charge- 
under section 302 Indian Penal Code. The jury unanimously 
found the accused not guilty of the charge id respect of which 
he was tried. The learned Sessions Judge being unable to agree 


Vor. XLI] HIGH COURT. 


with that verdict has made the present reference to this Court 
under the provisions ofgectiog 307 Criminal Procedure Code. 

The facts of the cd areggery clearly and fully set out in the. 
learned Judge’s charge tö the Jury and also in the letter of Reference 
which he has submitted to this Court and it is not necessary to set: 
out those facts over again in my judgment. Shortly stated, the 
prosecution case was to the effect that owing to ill feeling. which 
the accused entertained towards the deceased Rai Mohan De for. 
certain reason which will be detailed hereafter, the accused, killed 
the deceased on the roth: January 1924, by° administering poison. 
in the da? and milk which the deceased was to take.and which, 
the deceased.did admittedly take.. The deceased was the cook 
and also the gomastha in the shop of .the accused. He took the: 
fogd at.about g a.M, ofthe roth January 1924 but felt unwell and 
began vomiting even before he bad completely finished his meak 
and notwithstanding the efforts made to bring him round he died 
at about 5 pm on the same day. The first information of the 
occurrence was ludged at about 1 AM. onthe rith January 1924 
and upon that, an investigation having been started and completed: 
the;accused was sent up and tried as aforesaid. a’ 

.,,Now there are certain facts in this case which have been, 
clearly established upon the evidence. That the deceased. became. 
ill soon after he had taken his meals which consisted of rice, 
dal and milk, are facts which cannot be doubted or disputed.. 
This has been spoken to by a number of witnesses to whose 
evidence we need not specifically refer. It has also been establish- 
ed by the evidence of Dr, R. C. Dutt the Assistant Surgeon who. 
made a. post mortem examination» on the body of the deceased and. 
also upon the report of the chemical examiner that arsenic was 
detected in the viscera vomit and other matters. There is another 
fact which also has been proved in this case to our satisfaction and 
that is this viz. that on the 11th January 1924 when the Sub-Inspec- 
tor arrived after having received that first information of this occur- 
rence he was shown a box in the shop of the accused and he took, 
charge of the articles that were in the box. In the box were found 
some’ phials and a tin deġs which on examination appeared to 
contain various compounds of arsenic. Arsenic was also detected. 
in the iron pan, the brass ¢4a//a and some other articles that were 
found in the house. All these as 1 have sajd,. clearly point to the 
fact that the deceased died of arsenic poisoning and that arsenic 
or rather.compounds: of arsenic were. found in ethe. box.in the shop 
room belonging to the accused.. og Gk. Yio ott 
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Then we have got to consider whether the evidence in the case 
proved that it was the accused Who a@ministered arsenic to 
the food which was taken by the decefsed. fie order to consider 
this matter it is necessary to refer to the three kinds of evi- 
dence that has been adduced by thè prosecution in this case. The 
Prosecution has made a specific case to the effect that on account of 
ill-feeling which the accused bore against the deceased he put 
arsenic in the da/ and milk and they have attempted to prove this, 
firstly, by some evidence showing tifat there was such an ill feeling : 
and consequently there was a motive on the part of the 
accused to kill the’ deceased ; secondly by adducing evidence to 
the effect that he was seen handling the contents of the wooden 
box shortly before the time when the food was taken by the deceas- 
ed ; and thirdly, he was actually found boiling the milk and tke 
dal after he had himself partaken of the meal. 

As to the first item of evidence referred to above, it is necessary 
to set out very shortly what the prosecution case was as to the ill-feel- 
ing. It was to the effect that the deceased Rai Mohan had been in 
the service of the accused for several years, that latterly he had been 
expressing his unwillingness to serve the accused any longer, that 
on more than one occasion he left the shop of the accused and the 
accused tried to bring him back and at last succeeded in bringing 
him back, that the accused wanted to remove his shop to a place 
called Naria where the deceased was not willing to go and that 
there was in consequence of this difference an altercation between 
the two persons over this matter on the morning of the day on 
which the occurrence is said to have taken place. As to general 
ill-feeling that has been proved by % number of witnesses. Besides 
the evidence of P, W. No. 2 Sudhanya Banik, there is the evidence 
of P, W, No. 3 Dr. Bishnu Charan Banerjee, P. W. 6 Jonabali. 
Sikdar, P. W. 8 Rash Behary Ghose and P. W. g ‘Adinath 
Chakravarty proving that there was difference and _ill-feeling 
between the accused andthe deceased with the exception of 
Sudhanya with regard to whom a suggestion of enmity was put 
forward on behalf of the defence, but which suggestion I may say 
has not been proved to ‘my satisfaction, the other witnesses cannot 
be said to have been in any way interested ; and upon the evidence 
of these witnesses, it is quite clear that there was some ill-feeling 
between the two persons, with regard to the quarrel that took place. 
On the morning of the day of the alleged occurrence however, the 
evidence consists of ‘the testimony of three Witnesses only, name’ 

ely P. W. No. 1 Sambhu Nath Dutt, P. W. No. 5 Profulla: 
Ch. Banikya the son of Sudhanya Banikya and P. W. No. 6 


Vou. XLI.) HIGH COURT. 
Jonabali Sikdar. mination of the evidence of these 
three persons it vf ars {that the versions given by them 
of the quarrel that i alle d to have taken place on that 
particular morning are not the same, P. W.1 Sambhu Nath 
Dutt attempts to make out that on Raimohan’s refusal to agree to 
the Proposal made by Nishi Kanta to go to Naria, Nishi said ‘if you 
do not work with me it will be no good for you.. He abused Rai- 
Mohan. Upon that Rai Mohananswered ‘what will you do to me.’ 
Nishi said “you will see what I shall do.” ‘Witness no. 5 Profulla 
goes to the length of saying that Nishi Kanta replied to Rai Mohan 
that if the latter did not go he would finish him, meaning that he 
would kill him. The evidence of witness No. 6 Jonab Ali Sikdar 
dogs not go so far as the evidence of either P. W. No. r or P. W. 
No. 5, bit only to the extent that there was an altercation in conse- 
quence of Rai Mohan’s refusal. Upon the evidence of these three 
witnesses it is not possible to say that it has been proved with any 
degree of certainty that on the morning of the roth January there 
was actually a quarrel between the two persons, or even if there 
was, it Was of such a nature as would induce the accused to com- 
mit the crime as against the deceased. As against this evidence 
there is also some evidence on the record to the effect that the 
deceased and the accused were both packing the goods preparatory 
to leaving that place for Naria on that very morning. There is 
also the evidence of prosecution witness No. 4 Manosha Charan 
Nag to the effect that the difference between the two men had been 
settled by payment of Rs. 5 by the accused to the mother of the 
deceased. It is not necessary for the prosecution of course to prove 
the motive for the crime. It is enough if it is established that 
the crime was committed. When however the prosecution puts 
forward a substantive case as to the motive for the crime, the evi- 
dence regarding the motive has got to be considered in order to 
judge of the probabilities. Failure to prove motive, however, 
cannot outweigh the positive evidence as to the crime. As to the 
occurrence itself, as already indicated, the first item of evidence is 
that relating to the handling of the contents of the box. With 
regard to this matter there is -the evidence of P. W. No, 1 Sambhu 
Nath Dutt. His evidence is to the effect that it seemed to him 
that Nishi took out something from the box. He says that at that 
time one Monmohan was present in the shop in which the box was. 
This Monmohan has been examined as prosecation witness No. 7 
No question with regard td the handling of the box appears to have 
been put by the prosecution to this witness and the witness does 
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not come-forward to corroborate P. W. No 
Besides ; according to Sambhu Nath Patifhe handling of the box, 

efore 9 A. M. when the 
deceased Rai Mohan is said to have taken bis meal, because if the 
story is true the poison must have been put inthe milk and dal 
before Rai Mohau actually took his meal.” Monmohap in® his 
evidence, however, says that he was in the shop a little before 
noon. Sambhu’s evidence must þe received with some degree of 
caution as be seems*to have attempted in the first information 
which he gave, to paint the case against the accused as black as 
possible, for instance, he wanted to make out that the accused 
refused to call any doctor, that the accused attempted 
to throw away the da? that was in the karai after Rai 
Mohan bad taken his meal, that he went to the kitchen of Sudhanya 
for the purpose of bringing dal, in order to replace the same— 
statements which-are not to be found in the evidence which this 
witness afterwards gave in Court. He attempted to maké out, as 
1 have said, that the accused was unwilling to go for a doctor. The 
doctor who was called, has been examined and he proved that it was 
Nishi, the accused, who actually-called him. Upon this evidence 
it is rather difficult to hold that the fact that the accused did 
actually handle the contents of the box has been at all elearly 
and satisfactorily proved. 

The next item of evidence relates to the boiling of the da? and 
the milk by the accused. If this can be said to have been proved, 
it certainly is a very strong piece of evidence against the accused. 
This is sought to be proved by the evidence of P. W. No. 1 
Sambhu to whose evidence I have already referred above as also of 
P. W. No. 5 Profulla Chandra. Banikya. Now the evidence of 
Sambhu on this point is to a large extent discredited by the fact 
that he denied in the Court of Sessions the statement which he ad- 
mittedly made before the committing Magistrate to the effect that it 

was with the knowlege of the deceased Rai Mohan that the milk and 
dal were boiled. In the Court of the committing Magistrate 
Sambhu distinctly stated that Nishi said to Rai Mohan “Rai Mohan, 
the milk has not been properly boiled, let me boil it again,” In 
the Court of Sessions he denied that statement. The evidence 
of P, W, No. g Profulla in the Court of Sessions was to -the-effect 


_ teat when he was coming home after taking -his bath, he noticed 


from the road that Mishi was boiling cooked daf again: and when 
he was asked in cross-examination as to whether he made a different 
‘statement before the police he denied having made any different 


1 Sambhu Nath Dutt. - 


y 
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statement. The police officer was examined as P. W. No. 17 and 
he proved that fact, In\ordeg to appreciate what exactly that 
statement was which ae made before the police, we have 
looked into the recorded statement itself. It appears that before 
the police the witness said that he secretly peeped through an 
opening in the shop and saw that Nishi was boiling da? and milk. 
lf the witness did really make that statement before the police and 
we have no reason to doubt that he did it, itis impossible to 
believe what the witness said before the Court pof Sessions, namely, 
that he saw casually that the accused was boiling da/and milk. 
On the evidence of the two witnesses therefore it is not possible 
for us to say that the fact has been clearly or sufficiently proved. 

. Then there are two other items of evidence ; though not of 
such importance as the evidence to which I have already referred 
firstly, that shortly after the occurrence Rai Mohan himself suspect- 
ed that it was the accused who had put the poison in the food. 
The value of this evidence really consists in this that at or about the 
time of the occurrence it was talked about that the accused was the 
man whohad committed the crime. There is no doubt some 
evidence to that effect but that evidence is to a large extent discre- 
dited by the evidence of P, W. No. 12 (the Sub-Assistant Surgeon) 
whosg evidence was that when he arrived at or about 1-30 or 2 p.m. 
the deceased complained of his illness ; but there is nothing in his 
evidence to suggest that either the deceased or any ~ body else at 
that time had suspected any administering of poison in the food or 
that it was the accused who had put the poison therein. In this 
connection reliance was placed by the defence upon the evidence 
of P. W. No. 13 Krisbna Kant Basu. I may say with reference to 
the evidence of this witness thatI am not prepared to place any 
teliance upon it regard being had to the fact that he deliberately 
made in his cross-examination statements detracting from and 
going against the statements made by him in his examinationsin- 
chief. Secondly, the evidence regarding the conduct of Nishi Kanta. 
It is said that Nishi was not to be found towards the evening of the 
day of occurrence. The evidence as to when he actually left the 
place is somewhat conflicting. Butit is quite clear that he was 
-not there from some time before dusk.. The suggestion which is to 
be found in cross-examination of the prosecution witnesses is to the 
effect that he went to fetch the mother of Rai Mohan as nobody 
else was willing to go for that purpose, It appears upon the 
record that the mother of Rai Mohan did actually come. She has 
not heen examined as a witness in the case and it is not clear who * 
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CRIMINAL. actually fetched her. In these circumstances it would not be 
isk right to hold that the explanation vhf e accused offered for 
nae his absence during the evening wa i true one, There is 
oe undoubtedly the fact that the accused was absconding during the. 
Nishi Kanta. - 


police investigation. But on-this matter I am not going to place 
Mukerji, F. much reliance, regard being had to-the fact that his name ewas 
“= mentioned in connection with the crime and he was suspected. 
This is the state of evidence that. there is against the accused. 

The evidence to my mind shows * that very great suspicion does 
really attach to him. On this evidence, however, I am not pre- 
pared to say unless I feel bound to hold that the evidence of prose- _ 

cution witnesses Nos. 1 and 5 should be accepted, that the case has 

been proved against the accused either by direct or by circumstan- 

tial evidence. With regard to the evidence of prosecution witnesses 

Nos. r and 5 having regard to what I have said above it appears 

that their evidence is not of such a character as would entitle 

this Court to place implicit reliance upon it in the face*of the 

fact that seven jurymen were not prepared to accept their evidence. 

lt may be that if I were to try the accused without the assistance of 

é a jury I should have felt inclined to agree with the view taken by 

the learned Sessions Judge. But in dealing with a case under 

section 307 Criminal Procedure Code we have got to givedue 

weight'to the verdict of the jury and also to the opinion of the 

learned Judge. Ina case like this I do not think that it would be 

right for this Court to say that it has been proved to its satisfaction 

that the verdict of the jury is wrong and that the view taken by 

the learned Judge is right. The, learned Judge has drawn the 

attention of this Court to the fact that after the jury brought in 

their verdict, he asked them as to their reasons for the verdict. 
In adopting this procedure the learned Judge no doubt acted ` 

perfectly rightly in accordance with what has ‘been laid down by 

this Court in the case of Emperor v. Annada Charan Thakur (1) 

But then again there is’ a difficulty: The jurors all found the 

accused not guilty. Thereupon the learned Judge asked 

them the question, “‘what are your reasons for your verdict.” The 

e answer they gave was:—“ We give him the benefit of doubt. 

We can give no other reason.” If the learned Judge wanted’ to 

. ascertain from the jury their reasons for the verdict wifich they had 
brought in, it would have been better if he had put to them speci- 
fic questions with regard to the issues of fact arising in the 
case and ‘also as to the evidence of partichlar witnesses. In my 


e 
` tp) (1909) L L.R. 36 Cale. Sip oC L. J. 638. 
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opinion, it is no-good asking the jury to give: their. reasons.. Even 
trained intellects often T dfficult to formulate and ‘put before 
the Court reasons for an¥opini®n which they hold or which they 
wish to propound. The learned Judge should have asked the jury 


as to what view they took of particular facts and also of the’ 


evide&ce of particular witnesses. From the mere fact that the 
jury were unable to give these reasons beyond saying that they 
gave the accused the benefit of doubt, I am not inclined to hold 
that the jury had no adequate reasons for’ beinging a verdict of 
not guilty: In my opinion, the verdict of the jury should be 
accepted ; and accepting the said verdict I reject the Reference, 
and order that the accused be acquitted and released. 
Suhrawardy J : I agree. 


ATMO Reference rejeeted ; Accused acquitted, 
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CRIMINA L REVISION: 


Before Mr. Justice Suhvawardy, and Mr. Justice M. N. Mukerji. 


BAHADUR MOLLA AND OTHERS 
v. ; 
KING-EMPEROR * 


Appeal—Order under section 562 (1) Code of Criminal Procedure (Act V of 
° 1898),—Marginal note—General right of appeal, deprivation of. 


A convicted person has aright of appeal from.an order passed against him 
under clause (1) of section 562 of the Code of Criminal Procedure. 


By operation of section 415 A, there isa right of appeal by persons convicted 
with those under section 562, Code of Criminal Procedure. 


The statutory deprivation of a general right of appeal shall be construed 
strictly. 


Marginal notes are not parts of the sections. 


Revision under section 435 of the Code of Criminal Procedure 
by the Accused. 


*Criminal Revision No. 797,0f 1924, against the order of M. C. Ghosh Esq., 


Sessions Judge of Jessore, dated the 16th August, 1924, affirimng that of Babu ¢ 


M, N. Chaudhury, Deputy Magistrate of Jhenidg, dated the azth June, 1924, 
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Accused Nos. r to 7 were convicted and sentenced to, paya 
fine of Rs. 25 each under each thef sections r47 and 342 
Indian Penal Code and to execute zh of Rs. roo each for 
keeping the peace for one year under section 106 of the Code of 
Criminal Procedure : and accused Nos. 8 to 13 were released on 
probation under section 562 of the Code of Criminal Procedure, 
The appellate Court on appeal by the accused, held that no appeal 
lay. Against that order, this application for revision was made. 

Babu Bhudar Haldar for the Petitioners. 

Babus Probodh Chandra Chatterjee and Nanda Gopal Banerjee 
for the Opposite Party. 

C. A. V. 

The judgments of the Court were as follows ; - : 

Mukerji J :—The question involved in this Rule is whether a 
convicted person has a right of appeal, generally speaking, from an 
order passed against him under section 562, Criminal Procedure 
Code. ° 

As far as we have been able to discover there is no reported 
decision of this Court on the point. The point was considered by 
the Court of the Judicial Commissioner of Upper Burma in the case 
of Mi Shwe Nyun v. King Emperor (1), and the Chief Court of the 
Punjab in the case of Emseror v. Monohar Das (2), which, latter 
decision has been afterwards followed by the same Court in the 
case of Hayata v. Emperor (3). The Allahabad High Court 
appears to have followed the ruling of the Punjab Chief Court: 
see the case of Emperor v, Ghasite (4). 

All the above decisions are in favour of the view that an appeal 
does lie from an order passed under section 562 Cr. P, C. 
~ From a consideration of the provisions of Chapter X X XU of the 
Code which were framed long before section 562 was enacted it is 
difficult to evolve a complete scheme ; and in this respect the present 
case is perhaps more unsatisfactory than its predecessor. 

Section 404 Criminal Procedure Code seeks to classify appeals 
into appeals from judgments and appeals from orders, though 
judgments and orders are not necessarily contrasted terms. Assum- 
ing however that judgments stand for final orders of conviction 
or acquittal,—though to accept this meaning also there may be 
some difficulty—sections 406 and 406A speak of appeals against 
orders, while section 407 and 408 speak of appeals against orders 
and sentences by cpnvicted persons ; sections 410, 411, 412, 413 
(1) (1904) 1 Cr. Le Je 543+ (2)(1904) 1 Cr. L. J. 1098. 

(3) (1916) 38 Cr, L. ] 400. ` (4) (1914) L. L. R. 37 All. 31 (33) 
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and 414 speak of appeals by convicted persons only ; the explana- 
tion to section 413 F 415 speaks of appeals from or 
against santences. Secti§n 41§A speaks of an appealable judgment 
or order, though the word judgment does not occurin any of the 
other sections. Moreover section 417 speaks of an order of acquit- 
tal. ©Section 423 mentions an appeal from an order of acquittal, 
appeal from a conviction and an appeal from any other order. In 
section 425 the expression ‘finding sentence or order appealed 
against’ occurs. Under the Indian Limitatiog Act for the purpose 
of acriminal appeal time runs from date ef the sentence or order 
appealed against,—indicating that orders of acquittal are orders and 
not judgments, so also an order of conviction is an order unless 
followed by a sentence. Travelling outside Chapter XXXI, further 
difficulties are on the way, e. g. in section 307 occurs the expression 
judgment of acquittal or of conviction, and section 349 speaks of 
judgment, sentence or order. It is unnecessary to proceed further 
with an examination of the other sections of the Code for, as I have 
said, no consistency has been attempted to be maintained in the 
meaning and import of the words and expressions referred to 
above. 

Marginal notes are not parts of the sections, hut there is no 
reason why they should not be consistent with the sections them- 
selves. As an instance if we take section 407 Criminal Procedure 
Code the section speaks of an appeal by a person convicted ona 
trial held by a Magistrate of the second or third class, or any per- 
soo sentenced under section 349 or in respect of whom an order has 
been made or asentence has been passed under section 380 
Criminal Procedure Code by a Sub-divisional Magistrate of the 
second class. The marginal notes to the section only speak of an 
‘appeal from sentence of Magistrate of the second or third class— 
ignoring the distinction between orders and sentences indicated in 
the body of the section,—and are thus inapposite. It is not profitable 
to multiply instances. 

Examining the relevant provisions of the Chapter for a solu- 
tion of the question that we have to decide it would appear that the 
question is not altogether free from difficulty and the learned Judge 
who had to deal with the question under the Code of 1898 felt it in 
no small measure. Under the present Code the difficulty remains the 
same, if it has not become greater. ; 

On the one hand no provision as to appeal has been expressly 
made in respect of an onder under section 562, and section 404 says 
that no-appeal shall lic from any judgment or order of a criminals 
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1924. time being in force. Section 407 ho§ever p deals with:appeals 
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Bahadur by persons convicted on trials held bW Magktrates -of the second or 

r . the third class, gives a right of appeal from a sentence of a Sub- 
King-Emperor.: Kas : 5 = 
aai divisional Magistrate of the second class and also against an order 


Mukerji, J. (which ig not a sentence) passed bya Sub-Divisional’ Magistrate of 
the second class, under section 380 Criminal Procedure Code. An 
order under section 562 (1) may be passed by the Sub-Divisional 
Magistrate under ‘the provisions "of section 380 according to the 
proviso to section 562 (1). Such an order if passed, by him, would 
be clearly appealable under section 407 Criminal Procedure Code. 
Then turning to section 408, it gives a right of appeal to a person 
convicted on a trial held by dn Assistant Sessions Judge, a District n 
Magistrate or a Magistrate of the first class, and from a*sentence 
passed under section 349 by a Magistrate of the first class or an 
order (which is not a sentence) passed by a Magistrate of the first 
class under section 380 Criminal Procedure Code. Such £n order, 
as I have already said may include an order under section 562 (r). 
This section is controlled by two sub-sections viz, (b) and*(c) sub- 
section (a) having now been deleted from the Code of 1898. These 
two sub-sections contained in the proviso, do not, in my opinion, 
curtail the right of appeal given by the section itself, but make 
. exceptions as to the venue of the appeal which ordinarily lies to the . 
Court of Sessions, in cases specifically mentioned in the provisos (b) . 
and (c). The rights conferred by sections 407 and 408 are only ` oe ; 
restricted by the reservations contained in sections 412, 413 and”: 
414 and subject to the provisions of section 415 which isa proviso 
to sections 413 and 414. 

Upon a plain reading of the statute I am disposed to put upon, 
it the interpretation which I have indicated above. I am aware 
that this interpretation leads to certain anomalies; but a contrary 
view, in my opinion, leads us into absurdities of not less serious 
nature, 

If this interpretation is adopted a person against whom an Order 
under section 562, Cl. (1) has been passed will have one appeal in 
the first instance and possibly a second one when an order is passed 
sentencing him under section 563 Cl. (2). What effect the dismisasl 
of the first appeal or the non-prefering of it within time will have on 
the second one is not a matter which I need discuss here. Accord- 
ing to this interpretation also there would be no appeals in certain 
petty cases such as those mentioned in sectien 413 or summary con- 
*victions such as are méntioned in section 414, while in cases where’ 
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there are no sentences at all but only an order under section 362 CRIMINAL: 
Cl. (r) appeals will lie. Qhis t ult in view of the policy of sections 1934. 
413 and 414 seems somew§at st Tse The statutory deprivation of a EET z 


general right of appeal however, must always be construed strictly. 

I am further confirmed in my view by certain other considerations 
se we. In the first place the general tendency of the Amending Mukerji, F. 
Acts of 1923 has been to enlarge rather than to curtail the right of 
appeal in favour of accused persons. By that Act several orders 
which were not formerly appealablé have been, made so ; right to 
appeal to a higher Court has been conferred by section 406, an order 
refusing to accept or rejecting a surety has been made appealable 
by section 406A, the immunities enjoyed by certain sentences under. 
sections 413 and 414 have now been taken away, special right of 

° apyeal hag been created in certain cases under section 415A, and- 
418 (2); anditis also interesting to note that in the matter of: 
refusal to accept or of rejecting sureties offered in compliance with 
an order ynder section 562 (1) the provisions as to right of appeal 
have been made applicable by sub-section (4) of section 562. Fur- 
thermore, the cases to which I have already referred are the deci- 
sions of High Courts within the meaning of the Code of Criminal 
Procedure. ‘They are decisions of superior Courts in this country 
and the legislature must be presumed to have been aware of their 
existence when they proceeded to amend the Code. If with the 
knowledge of those decisions they. only amended. Chapter XXXI 
in this respect not by making any reference to section 562 at all, 
but on the other hand by introducing into sections 407 and 408 the. 
words, “ or in respect of whom an order has been made ora sen- 
tence passed under section 380,” the words, the omission of which 
from the Code of 1898 was commented on in one of the cases referr- 
ed to above, the conclusion irresistibly follows that they never 
intended to make a change in the law by the curtailment of a right 
which the accused must be taken to have enjoyed all this time. 

In the present case therefore an appeal lay to the Court below on 
behalf of the convicted persons against whom the order under sec- 
tion 562 (x) was made, and by the operation of section 415A there 
was a right of appeal in the other convicted persons as well. The ; 
order of the Court below complained of in this Rule shou 
therefore be set aside and the said appeal should now be b 
disposed of in accordance with law. 

The Rule, in my opinion, should be made absol 

sulrawardy: J: Tagree. 
D. K.R, 


v. 
King-Emperor. 
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Before Mo. Justice Sulsawardy: ana A Justice M.N. Mukerji. 


CRIMINAL. EMPEROR 
1924. D. s 
deel 

September, IT, NANI MANDAL AND OTHERS.* 


Accused, examination of—Criminal Procedure Code (Act V of 1898), Secs. 
342, 364. 
A trial is vitiated by the non-compliance with the provisions of section 342 of 
the Code of Criminal Procedure, which is mandatory. 


At the close of the evidence, the accused were asked sas to whether ‘they modi 
make any statement or not and they replied‘in the negative. This examiaftion © 
was purported to have been one under section 342 of the Code of Criminal Proce- 
dure, Of this examination, however, there was no record made and the cnly 
indication of it was to be found in the order sheet : i 

Held, that by not conforming to the piøvisions of the Jaw, the trial was 
vitiated. 


. 


The material facts appear ‘rom the following 
Reference, 


1. Under section 307 of the Code of Criminal ¿Proceđure I 
herewith transmit the record of the marginally noted case to be laid 
before the High Court with the following report :—The four accus- 
ed persons were tried befors me on a charge under section 304 
Indian Penal Code. The jury have unanimously given them the 
benefit of doubt. I am clearly of opinion that this verdict is perverse 
and against the weight of the evidence, and it is necessary for the 
ends of justice to submit the case in respect of all the accused perp 
sons to the High Court. I consider that they should have been 
convicted under section 325 of the Indian Penal Code. , 

a. The facts of the case are quite simple. On the oth April 
or 27th Chaitra last Jesta Diult, P. W. xo, a drummer with two com- 
panions came to Rajapur to play music for gajan on the occasion 
of the Charvach festival, They were engaged by Dharani Mandal, 
Ə W.12. Inthe afternoon the four accused persons and Surendra 
ow deceased, all being young men of the locality, came in 
ok away one drum. They „then went to the yard of 
ey started beating the drum and dancing. Appa- 
nthe drum was not ‘good enough and Suren 
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wanted to return it to Jesto whom he called. Nani who was play- 
ing on the drum refused to give it up and there was a quarrel, 
Nani first struck Suren wp a itki on the leg and Surn fell down. 
Then the accused Taran gave him thrusts and blows with a skadal or 
crow bar. The other two accused gave blows with /athfes. Suren 
became unconscious, Jugal and Panchu caught him by the legs and 
dragged him along the ground towards his house. As it got dark 
the witnesses lost sight of them after this. The next morning 
the dead body of Suren was foundelying on the rail line about half 
a mile away. It had apparently been run Over by a train. Raj- 
krishna, a gateman, P, W. 4, who saw the body caused a message to 
be sent and it ultimately reached the Sub-Inspector of Government 
Railway Police, Motilal Roy, P. W. 23 at 9-35 a. M, He first sent a 
coistable, P. W. r6, but as the latter ‘hought it was a suspicious 
case, the body having many marks, the Sub-Inspector himself came 
at 12-30 P, M. and started investigation. He found marks of dragging 
along the ground leading to Suren’s house, the intervening space 
being mostly dry land bare of grass. Or. examining the villagers the 
Sub-Inspector got to know of the occurrence. He recorded the state- 
ment of Ramsadan Naskar P W. 1 and sent it to Tollygange Thana 
within the jurisdiction of which the alleged mazit had taken place, 
Meanwhile at r2 noon the A. S. I. of Tollygunge, Charu Chandra 
Roy, P. W. 14, had received information from Manidas Choukidar, 
P. W. 15, who had also seen the body and heard of the occurrence, 
He sent another A. S. I. to the spot and himself followed later. 
The:investigation was completed by Jyotish Chandra Roy S. I. 
Tollygunge, P. W. 18, who sibmitted charge sheet. The four 
accused were charged under sectton 304, Indian Penal Code. The 
defence is simply a denial. 

* 3. The evidence of the doctor P, W. 2 who held the post 
mortem examination shows that the body had been run over by 
a train at least one to two hours after death. The first four injuries 
described by him were apparently caused by ‘he train passing over 
and there was no extravasation of blood. There were other serious 
injuries and according to medical evidence as well as common sense 
they were sufficient to cause death. There were nine incised wounds 
on different parts of the head and the face and also on the right 
hand, and in the doctor’s opinion might have been caused by thrust 
with sharp end of a skada?: There were five injuries which must have 
been caused by blows with a blunt instrument. Under both class- 
es of injuries there were fractures : fractures ¢o the head, the face 


entailing dislocation of teeth, the left arm, the right leg and, one | 
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rib. The fracture of six more ribs was probably due to the passing 
over of'this train, There were longi i abrasions on the back 
and the buttocks which must have “4 © ered by dragging. It is 
evident that the man was beaten to death and dragged. The 
medical evidence is thus in complete accord with the prose- 
cution version of the occurrence, in other words with the version 
of the witnesses examined in the case. 

4. There are 6 eye-witnesses viz., P. Ws. 1, 6, 7, 9, 10, I1 ex- 
cluding P. W. 8, Sailabala who *is apparently hostile, The first 
part of the occurrence viz, Jesta’s coming is deposed to by P. W. 
10 Jesta, P. W. r and P. W. r2. Jesta does not belong to the village ; 
he only came for employment. He saw the beginning of the margit 
and then being frightened he ran away. There is absolutely no rea- 
son for disbelieving him. The remaining five eye-witnesses are“all 
neighbours, No doubt there are other neighbours, but the evidence | 
is that most of them had not returned from work. There was a 
crowd of women and children. The parties in fact are all neigh- 
bours and there had been no previous quarrel. P. W. 6 says that 
the accused and the deceased had drunk zari, and that anly adds 
to the probability of the case. The fact that Sailabala P. W. g is 
hostile can be easily understood. She is the daughter of Brojo.in 
whose yard the cccurrence had taken place. Some discrepancies 
in the evidénce were discussed before the jury. All these are of a 
minor character and they do not affect the credibility of the wit- 
nesses. None interfered because none dared. P. W, 11, who 
advanced, retreated when Taran and Nani came to beat him. 
Suren, his father and brother, were ex-convicts. He was not an 
important person and at that time fhere was none else living at his 
house. None went to see him that night. 


s. During the cross-examination of P. W. rit came out that 

he had given information to the village Choukidar Manidas P. W. 
15. The Chaukidar had not been examined before the committing 
Magistrate, but he was examined in this Court at the instance of 
the learned Public Prosecutor. His evidence is borne out by that 
of the A. S. I. of Tollygunge Thana, P. W. 17 who recorded the 
information in the station diary. The Chaukidar says that at 6 a. M. 
he heard from Ramsadan, P. W. x that Suren Naskar had been 
beaten by the accused persons and that the body was lying on the 
rail line. “But P. W. ı says that he first saw the body lying on the 
rail line when he went thereon being called by the gateman which 
was after 12.30. This no doubt is a discrepancy. But apparently 
ethe Choukidar is making a confusion, for at the thana he said. 
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(vide Ext. 5) that he first received information that the body was 
lying and that then on goibg to poer he made enquiries of Ram- 
sddan and others. So thefe is ‘really no discrepancy. 

6. Qn the other hand the truth appears to have come to light 
almost by accident. At 9-35 A.M the Sub-Inspector of Government 
Railway Police, P. W. 13, received information of unnatural death. 
He started investigation before hearing from the Tollygunge Police. 
The latter, independently of this got information from the Chowki- 
dar at r2 noon. Thus the story of marpit eame out from two 
independent sources. The defence amounts to nothing. 

q. In my opinion the case is clear as day light and the jury 
had no excuse for giving the accused the benefit of doubt. The 
, only point is whether the accused should be convicted under 
section 304 Indian Penal Code or a minor section, I think section 
325 Indian Penal Code will meet the ends of justice in the case. 
The assault was savage and brutal and thé manner of disposing of 
the bodyewas in keeping with it. The evidence clearly shows 
that Taran attacked the man with a shadal inflicting at least nine 
dangerous injuries, and that Nani began the assault by a lathi 
blow which fractured the right leg, and that the other two accused 
also joined in the assault with /athies. This is therefore clearly a 
case for Reference under section 307 of the Code of Criminal 
Procedure. 

Babu Anil Chandra Roy Chowdhury for the Accused. 
Mr. Khundkar (Deputy Legal Remembrancer) for the Crown, 
The following judgments were delivered : 

- Mukerji J :—This is a Reference made by the Additional 
Sessions Judge of 24 Parganahsin a case in which four accused 
persons were tried ona charge under section 30; Indian Penal 
Code. The jury unanimously found the accused not guilty on 
that charge. The learned Judge being unable to agree with that 
verdict has made the present Reference to this Court under the 
provisions of section 307 Criminal Procedure Code with the recom- 
mendation that the accused may be convicted and sentenced 
for an offence under section 325 Indian Penal Code. 

It is unnecessary for me to go into the facts of the case which 
was put forward on behalf- of- the prosecution and upon the basis 
of which the accused were tried in the Court below; for there is 
oné difficulty which to my mind seems to be insurmountable and in 
consequence of which a retrial must in my opinion be ordered. 

It appears that at the close of the evidence in the case the 
accysed were asked by the learned Sessions Judge as to whether ° 
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CRIMINAL. . they would make any statement or not and they replied in the. 
1924.. negative. This examination of the T used purported to have been 
Emperor one under section 342, Criminal Proc Biase fode Of this examinae 
ue 7 tion, however, there was no record made and ‘hg only indication 

ea of it is to be found in the order-sheet wherein under date the rrth . 
Mukerji, F. July 1924, the learned Sessions Judge made the following remark : 


— 


“ The accused declined to make any statement in this Court and on 
being asked whether they would adduce any evidence they replied | 
in the negative.” Thg provisions 6f section 342 Criminal Proce- 
dure Code are mandatory and the object with which the accused 
were examined under that section was to enable the accused. to 
explain any circumstance appearing against themin the evidence. 
What the exact questions were that were put to the accused we are 
unable to ascertain from the record inasmuch as the rqmark ein 
the order-sheet to which 1 have alluded does not give us any 
indication on that point. Whether a general question as to whe- 
ther they had any thing to say or not would be a sufficient com- 
pliance with the terms of section 342 Criminal Procedure Code is a 
matter with regard to which in the present case I would refrain from 
expressing any opinion. The law has prescribed the mode in 
which the examination of the accused has got to be recorded. This is 
to be found in section 364 of the Code. Under that section when an 
accused is examined by a Court, the whole of such examination 
including every question put to him and every answer given by 
him shall be recorded in full in the language in which he is examin- 
ed or if that is not practicable in the language of the Court or:in 
English ; and such record shall be shown or read to him ; or, if 
he does not understand the language in which it is written, shall 
be interpreted to him in a language which he understands and he 
shall be at liberty to explain or add to his answers. It is not neces 
sary to refer to the other clauses of section 364, Criminal Procedure 
Code, for even the provisions contained in the first clause do not 
appear to have been complied with in this case. It will be seen that 
the law requires that.ordinarily such a statement should be recorded 
in the language of the person making it, the object being to represent 
the very words and expressions used so as to ensure accuracy and 
prevent misrepresentation or misconstruction of what was said. The 
more the formalities are departed from, the more remote becomes . 
the chance of ensuring the accuracy of the record which the law 
aims at. The law also requires that after the statement has been 
recorded the person Should have an opportunity of explaining or ' 
e adding to his answers. This gives the accused a further .opporfu- 
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nity of supplementing what he had already stated in answer to the 
question first put to him. {t mag be that in the present case if such 
record was attempted to mak the accused would have declined 
to make any statement and would not have said anything again by 
way of adding to or explaining their answers. By not conforming 
to the provisions of the law, however, the Court deprives the accus- 
ed of a valuable right, and also deprives itself and the jury of the 
opportunity of drawing such inference from such refusal or answers 
as they think just, which they are entitled to dg under section 342, 
sub-section (2) Criminal Procedure Code. I have therefore na 
option but to hold that the trial in the present case has been 
vitiated and I accordingly feel bound to set aside the verdict of the 

. jury. and to direct that the accused be retried in accordance with 
law. . 


Suhrawardy J :—I agree. 
Retriai ordered. 


“APPELLATE CIVIL 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
Mr. Justice Pearson, 


PRAN GOPAL GOSWAMI AND OTHERS 
v. 
* CHANDRA MOHAN CHAKRABARTY AND OTHERS.* 


Adoption—-Angikarpatra, construction of—Intention—Special instruction for 
the guidance of wife and restrictions on authority. 

Generally speaking, the authority to adopt must be strictly pursued and can 
neither be varied from nor extended, even though the act directed will be illegal 
when done : Surendra v. Doorga (1). ` i i 

When the general intention of a Hindu to be represented by an adopted son 
is clear, effect should be given to such intention, if it is possible to do so without > 
contravening the law, at any rate, the Court will not be astute todefeat the inten: : 


®Appeal from Original Decrees Nos. 80 and 269 of i922, against the decrees of 
Babu Jnanendra Mohan Das, Subordinate Judge of Birbhgm, dated the 6th April, ` 
1920. i 7 a °F Panes 
(1) (1891) Ia R, 19 I, A, 108 (122); i. Le Re 19 Cale, 313. 
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Civin. tion of the testator, and all powers are to be liberally construed in furtherance of 
ioe: the purpose for which they were created. But where special reasons exist for 
war placing restrictions on the authority, and sjipcial [structions are given for the 

Pran Gopal guidance of the wife and restriction is placed¥on the authority, they are 


Chandra Mohan. to be strictly followed. 


An Angikarpatra executed by A and addressed to his disciples B and C, ran’ 
as follows: "For the purpose of retaining the disciples in future, that is affer my 
death, it would be necessary to adopt a SON... If the adoption of a son is not 
made in my lifetime, authority is given to my present wife to adopt five sons in 
succession one after the death of the othar. The aforesaid wife shall have power 
to adopt sons with your Consent and choice ( AfSavS S METAS ) from the des- 
cendants of some Goswami family or from my nephews... s.s baving regard to 
religion and rituals enjoined by law. She shall not have the power to adopt 
without your consent” ; 


Held, that the words ‘* She shall not have the power to adopt without your e 
consent” were not merely directory ; that the restrictions imposed on* the autho- 
rity should be strictly followed and that in order to render the adoption valid, it 
was essential that the boy should be selected by and adopted with the consent- 
of B and C. 


Appeals by the Defendants. 


Suits for recovery of possession of ‘properties on establishment 
of plaintiffe’ title thereto, and for other reliefs. 


The material facts appear from the judgment. 


Babus Sarat Chunder Roy Chowdhury and Gopendra Krishna 
Banerjee tor the Appellants. 


Babus Brojolal Chakravarty and Hira Lal Chakravarty for.the 
Respondents. 


C. A, V. 
The judgment of the Court was as follows : 


June, a9. This appeal arises out of a suit for recovery of possession of the, 
— properties in dispute on establishment of the plaintiffs’ title thereto, 
and for other reliefs, 


The plaintiffs’ ease is that the properties belonged to one 

Golap Lal, and one Nobin Kishore was the adopted son of Golap: 

Nobio Kishore had no child of his own. In 1274 he left for 

Brindaban to reside there. Before leaving for Brindaban he execut- 

ted a deed ( 4ngikarpatra) dated the 14th March 1868 by which he 

made over the management of his estate to two of his disciples Gour 

. Gobinda and Joy Chandra, and gave his wife Jadumani authority to 
adopt 5 sons in succession. He .returned to Brindaban in 1869, 

and on the 27th November 1869 Gour Gobinda and Joy Chandra 

„ by 2 deed gave up the properties to Nobin Kishore. Nobin died 
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in 1870, and about r5 years afterwards, on the r4th August 1885 
Nobin’s widow Jadumani A baa one Ram Krishna. The adopt- 
ed son lived for about 5 yars after the adoption and died in 1890. 
Jadumani died on the rath June 1906. The plaintiffs Nos. 1 and 
2 claim the properties as the sons of the maternal uncles of Ram 
Krishna (brothers of Jadumani.) The defendants who belong to 
the family of Nobin applied for letters of administration to his 
estate. The plaintiffs opposed the application, but were unsuccess- 
ful, and letters of administration were granted te the defendants on 
the 21st August 1906. The plaintiffs Nos. 1 and 2 executed a 
conveyance of a r2 annas share of the properties to the plaintiff 
No. 3, on the gth January 1913, and the on suit was instituted 
on the 26th February 1913. 

d . The defence, shortly stated, was that Nobin-was not the adop- 
ted son, but the Palak putra of Golap Lal, that Ram Krishna was 
not adopted by Jadumani, and even if adopted the adoption was 
not validity made, as the authority to adopt was coupled with cond- 
tions which had not been complied with, that the defendants were 
sapindas of Nobin Kishore and were the heirs, and lastly that the 
properties were debutter and could not be alienated in favour of a 
Stranger such as the plaintiff No. 3. 

At,the trial, the factum of adoption of Ram Krishna was not 
denied. The Court below held that Nobin was the adopted son of 
Golap Lal, that the genealogy set up by the defendants was not 
proved, arid that Ram Krishna’s adoption was valid. Accordingly 
a decree was made in favour of the plaintiffs. The defendants have 
appealed to this Court. ‘ 

A good deal of evidence was adduced in the case with respect 
to the question whether Nobin Kishore was the adopted son “of 
Golap Lal or was merely taken as Palak putra. The Court below 
has discusséd the evidencé and come to the conclusion that he’ was. 
adopted in the Dattaka form, and treated as such by the members 
of the family. The’ question has also been discussed befofe us. 
The question however is immaterial. In the first place both parties 
admit that the properties belonged to Nobin. - He was taken in 
adoption. whether in the Dattaka form or as Palak Putra before 
1846, and Kristomoni the widow of Golap Lal by a deed dated the 
gth November 1846 maŭé over the estate to Nobis, Nobin ‘accor- 
ding to both parties was in enjoyment and possession of the estate 
until his death in 1870. So that he was in possession of the estate 
for a period far exceeding. twelve years’ ‘and therefore: ‘acquired a 
‘statutory title to it even if he was not adopted, In the next place ° 
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the question of. Nobin Kishore’s adoption has.a bearing upon:the: 
case only in this way viz., that if the, geneglogy set up by the. defen- 
dants is correct, they would be p baal Bs heirs in case ,Ram. 
Krishna's. adoption.was not valid. But the defendants in any case 
are Sakulyas, and would succeed in preference-to the plaintiffs if. 
Ram Krishna’s adoption is not valid. Lastly the defendants being. 
admittedly in possession of the properties, and the suit being in 
ejectment the plaintiffs cannot succeed . unless it is established that. 
Ram Krishna was vajidly adopted. Failing that the plaintiffs as. 
brother’s sons of Jadumani have got no title at all, and it is immate-. 
rial whether the defendants are sapindas or sakulyas. The ques-- 
tion of genealogy which also was discussed in the Court below and. 
this Court is for the same reasons immaterial. The main .question 
therefore is whether the adoption of Ram Krishna was valid. °.. 

As already stated the factum of his adoption is no longer disput- 
ed, and the question-for determination is whether .the adoption was. 
valid. We have referred to the Angikarpatra dated the 14th 
March 1868 executed by Nobin Kishore in favour of his disci- 
ples Gour Gobinda Sarkar and Joy Gobinda’ Sarkar when he left: 
for Brindaban. As.the case mainly turns npon it the material por- 
tions are quoted below :— Ret 

“I have no son or daughter. I have a wife living. It vnt bé: 
very difficult on the part of my wife to manage the Sheba ofthe: 
deities and to look after the properties after my death, and'I have 
also desired to reside at Brindaban. You are my spiritual disci- 
ples and you are competent persons. The sheba of the deities 
and the administration of the properties can be satisfactorily- 
managed by you, Being firmly” convinced of this I place. the 
management of the zemindaries, patni taluks, jara, Debuttar, 
Brahmattar, rent paying.and rent free lands &c.,, whether situated 
in this district or other districts, tanks, gardens, trees &c., kuchha 
and pucca houses, the household affairs the gold and silver orna- 
ments, the domestic utensils, the fixed Brittis, the cows and the calves. 
all the movable and immovable properties whether coparcenary or 
otherwise, that is my entire estate including future acquisitions, the 
(fixed shebas) ancestral and joint with other co-sharers, in your 
hands and declare as follows :— 

“ You shall conduct the ancestral and copareenary sheba: with 
other co-sharers according to share and the fixed sheba in satis- 
factory manner. You must help me in defraying my-expenses to a. 
reasonable extent shotld I, with my. wife, live in the. holy .place.or 


e elsewhere. Ishall place in your hands, the -moneys, articles, and 
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things which I can get from my spiritual disciples orin other ways 
in my lifetime, after dedugting m necessary expenses, and after 
my death, you shall secar tne! disciples and. make gains thereby 
through my wife, who should be accompanied either by you, or by 
some trustworthy servant. My wife shall not be entitled to do 
anything without obtaining your sanction. 

“For the purpose of retaining the disciples in future, that is, after 
niy death, it would be necessary to adopt a son. If I make an adop- 


tion in my lifetime I shall do so with your advicg and (77 8 aqfsy 


consent. Iftheadoption of ason is not made in my lifetime, 
authority is given to my present wife to adopt 5 sons in succession 
one after the death of the other. The aforesaid wife, and should 
I marry for the second time, the second wife after the death of my 
* firs wife, shall have power to adopt sons in the samd way with your 
consent and choice ( «fems s teacs ) from the descendants of 
some Goswami family, or from among my nephews who are living 
in Bankaposhi, who is to be selected, having regard to religion and 


the rituals enjoined by law. She shall have not the power to adopt 


without your consent.”......" If for any reason no such adoption is 
made either by myself or by my wife nora son born to me, then 
for the sake of the retention of the disciples, and for maintaining 
the estate in order, you shall select one of my nephews, ora son 
of my agnates, or one of my disciples with a view to his fitness to 
take my place, and retain the-disciples and maintain thé proper- 
ties &c. &c.",...°' The terms of this agreement shall have the same 


binding effect on the son adopted either by myself or my wife, the- 
son begotten of my loins and borne by my wife, the representative ` 


selected by you, their sons, grandsons, and other heirs and on both 
of you as On myself. From this day you shall remain in the 
ehjoyment' and ` possession of the properties described below 
&c. &e.” 

The document was not addressed to the wife, but to Gour 
Gobinda and Joy Gobinda, the two disciples. ` 


` The learned Subordinate Judge was of opinion that a general’ 


authority to. adopt was given by the deed: He-observes :—‘ To 


begin with Nobin Kishore gave his wife authority to adopt gene.’ 


rally, Then followed the restriction that his wife shall have power 
to adopt with the consent and approyal of Gour Gobinda and Joy 
Gobinda whom he appointed as his agents and managers of his 
properties during his absence. In my opinion | Nobin Kishore .did 
not mean anything: more-¢han mere direction *by the ' subsequent 
restriction, otherwise he would haye» mentioned’ a pénalty in case 
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of his disobedience and the adoption of Ram Krishna was valid even 
it was made without consulting Gour Gobinda and Joy Gobinda.” 

But the terms of the deed quoted ES i clearly show that the 
authority to adopt was subject to the restrictions imposed, viz., that 
the boy to be adopted must be selected by Gour Gobinda and Joy 
Gobinda and the adoption made with their consent, and it was 
expressly provided that she shall not have the power to adopt with- 
out their consent or according to her own choice (discretion) 
(afsta). It is to, be observet that the principal object of 
the adoption was * retaining the disciples in future.” The family 
is descended from the. well-known saint Nityanand, and his descen- 
dants have numerous disciples among, and held in the highest 
respect by, persons belonging to the vaisnab sect. The evidence: 
shows that they are held in the highest esteem by persons, such ®as 
the late Maharani Surnamoyi, and the present Maharaja Manindra 
Chandra Nandi of Cossimbazar. It was necessary therefore that 
the boy to be ailopted must be-one belonging to the family of 
of Nityanand and who.would be able to retain the disciples and 
carry on the turn of worship of the deities, and the power of selec- 
tion therefore appears to have been given to two of the disciples in 
whom Nobin Kishore had confidence, and who had undertaken 
to manage his estate. i 

. Generally speaking, the authority to adopt. must be strictly 

pursued and can neither be varied from nor extended. (See May- 
ne’s Hindu Law 8th. Edition, Page 141r; even though -the- act 
directed will be illegal when done, as for instance that two widows 
should simultaneously adopt two boys. See Surendra Keshad v, 
Doorga, Sundari (1). In Amrita LAL Dutt v. Surnomoyee (2), it was 
held that an authority to adopt given by a testator to his wife and 
executors being bad as to the,executors was incapable . of, execution 
by the widow, the entire authority being single and indivisible. , fe 

It.is contended on behalf of the respondent that the. intention 
shoul 1 be looked to ;.and a power. to adopt-should be liberally 
construed. Reliance is-placed on the cases of- Surendra Nandan v. 
Sailaja Kant (3) ; Suryanarayana v, Venkataramana (4), (affirmed 
on appeal) ( 5) ;Saradaprasad Pal v. Ramapati Pal (6), and Mutsadi 


(1) (1891) L. R. 19 1. A. 108 (122) 51. L. R. 19 Calc. 513. 
` (2) (1899) L. R. 27 1. A. 128 (134); L L. R. 27 Cale. 996. 
<4) 891) I. L. R. 18 Calc. 385- 
* (4) (1902y I. Le R. 26 Mad. 681 (684). ' 
. (5) (1906)) L L. R. 99 Mad, 382 (388) ; L. R. $31. A. 145. 
(6) t1912) 16 Co Le- J. 304 (3097310). ae e We ae 
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Lal v. Kundan Lal (x). In the first case, the testator by his will 
directed that his widow “ will adopt a son with the good advice 
and opinion of the manaer” 4 ‘appointed by his will. The widow 
wishing to adopt the plaintiff in that case sent a registered letter 
to the manager who had refused to give her any advice asking him 
to cqme and see the ceremony performed, but the letter was 
refused and returned to her. It was held that all that the testa- 
tor intended was to suggest that his wife would exercise a sound 
discretion ifin the matter of choosing a boy to be adopted she 
consulted the manager in whom he, the testator, seems to have 
reposed confidence. The learned Judges observed “ Looking at 
the religious efficacy that ensues from the adoption of a son by a 
widow to her deceased husband, we think the Court should not be 
° toosastute to defeat an adoption, but should rather, do its utmost 
to support it, unless such adoption is clearly in excess or in 
breach of the power to make it.” 

In the present case however not only was the wife to adopt 
according to the selection, and with the consent of Gour Gobinda 
and Joy Gobinda but it was expressly provided that ske skall not 
have the power (according to her own choice) fo adopt without 
their consent, These words cannot be held to be merely directory, 

In the next case, Suryanarayana v. Venkataramana (2), affirming 
the judgment of the High Court (3) a husband verbally authorized 
his wife to adopt a son. The authority was in general terms 
requiring her to adopt soas to continue his line and to provide 
for his spiritual benefit ; no particular person being indicated for 
adoption and no restriction placed on his wife’s discretion. He 
died in 1861, and after his death the widow in 1865 adopted a son 
who died shortly afterwards. In 1898 she adopted another son 
with the consent of some of the sapindas, and it was held by the 
Judicial Committee [affirming the} judgment of the High Court 
See Suryanarayana v. Venkataramana (2)} that the second 
adoption was valid, the authority to adopt not being exhausted 
by the first adoption. Their Lordships observed that the 
main factor for consideration in- such cases. is the intention 
of the husband. Butit will be seen that the authority wasin 
general terms, and no restriction was placed on the wife’s discretion 
and their Lordships observed (at page 388) “ Any special instruc- 
tions which he may give for the guidance of his widow must be 
strictly followed : where no such instructions have been given but 3 

(3) (1905) L. R. 33 L A. g5; J. L. R. a8 AlL 577.) 

(2) (1906) I. Le R. 29 Mad. 382, -~ (P (ig03) R LR. 26 Mad, 684. 
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general intention has been expressed to be represented by a son” 


their Lordships are of opinion that the has ie should if possible be : 
given to-that intention,” and after referring"to- the case of Surendra’: 
Nandan v. Sailaja Kant (1) observed :—‘ In the present case it is 


abundantly clear that the husband desired to be represented by a’ 
son after his death and that he placed no specific limitation om the’ 


power to adopt which he entrusted to his widow.” Their Lord- 
ships clearly stated that any sfecial instructions which he (the hus- 
band) may give fog the guidance of his widow must be strictly 
Jollowed, and it was because the authority was in general terms, 
and no restriction was imposed on the wife's discretion, that the 
intention was given effect to. That case therefore does not help 


the respondents ; it rather supports the appellants. In the third A 


case Saradaprasad Pal v. Ramapati Pal (2), where the widows 
were authorized to take a boy in adoption from “ amongst the near 


representatives” of the deceased, it was held that if the testator j 
intended to restrict the class of boys within which the choice by his - 
widows was to be limited he failed to effectuate that intention. 


With regard to the contention that whoever might’ have been 
chosen was‘intended to be selected by the widows concurrently 


and that the death of one of them did not rémove the fetter upon : 


the exercise of authority by the other, but rather rendered the” 
exercise of such authority wholly impossible, it was held that the ` 
expression “my wives will adopt whomsoever they would select” 
must be read with the previous part of the clause, which must be 
construed distributively as conferring an authority on the widows 


severally, in the last case, Mutsaddi Lal v. Kundan Zal (3), the 


direction in the’authority for adoption was to adopt a son of one ` 
Hardeo Das and within a year or two after the death of the hus- i 


band, The boy adopted by the widow was born subsequently but ` 
none of the sons of Hardeo was specifically named; and their’ Lord- 
ships were not disposed to place a narrow construction’ upon the’ 
authority. As regards the period within which the’ adoption was 
to be made, the words “ within a year or two,” were qualified by. 
the further words “ at any time I (the widow) liked. wee ` 

` It is true as was pointed out by the lėèarneďd ‘Judge i in Sarada- 
prasad’ Pal v, Ramapati Pal(2), that when the general intention 


of: Hindu to'be- represented by an ‘adopted son is clear, there Í 


seems no'reason’ why effect should’ not be given to such intention, 


aan i L. R. t8.Calen 385. e 7 : ig Ae eee AE 


(2).(1912),16 C: Le-J-. 394.(399-—310). _(5)(1995):L.,.Re 35A. 55e, 
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if it is possible to do so without contravening the law, at any rate 
the Court will not be astyte to defeat the intention of the testa- 
tor, and that all powers'are to be liberally construed in further- 
ance of the purpose for which they were created. But the above 
cases.do not lay down that where as in the -present case, special. 
reasoas exist (as already stated) for placing restrictions on the 
authority, and special instructions are given for the guidance of the 
wife and restriction is placed on the authority, they are not to be 
strictly followed. - In the case of Sftadai v. Bag Anna Patil (1), 
the will of a Maharatta Brahman governed by the Bombay school 
of Hindu Law directed that “‘ my wife should as far as possible 
adopt Sunkar the second son of my elder brother. If he (the - boy) 
cannot be obtained, any other boy should be adopted with the 
“advite of the trustees.” T.he will provided that the son adopted 
should keep the widow, treat her with affection and give her main- 
tenance. Sunkar and the family of which he was a member were 
on bad terms with the widow who adopted with the advice of the 
trustees, a son of her sister. Atthe time of that adoption Sunkar 
could: have been obtained for adoption. According to the Bombay 
School of Hindu Law a widow has an inherent right to adopt a son 
to.her husband unless there is a prohibition express or implied’by 
him. Their Lordships observed: " The point for determination 
therefore is, whether these words merely appeal to the wife to exer- 
cise her discretion in the manner indicated, or whether they 
impose upon her a mandate so to exercise it” and it was held that 
the provision was mandatory. 

It is unnecessary to consider whether the general intention 
of Nobin Kishore that a son should be adopted would not have 
been a sufficient authority, if Gour Gobinda and Joy Gobinda were 
not alive at the date of the adoption, or had refused to select a boy 
for adoption, as according to the plaintiffs they were alive at the 
time of the adoption. Having regard to the terms of the Angihkar- 
patra, and the main object of the adoption in this case we must 
hold that the restrictions imposed upon the authority must be 
strictly followed, and that in order to render the adoption valid, it 
was essential that the boy should be selected by and adopted 
with the consent of Gour Gobinda and Joy Gobinda. 

It is contended however on behalf of the respondent that it was 
because Gour Gobinda and Joy Gobinda were entrusted with the 
estate by Nobin Kishore, that the power of selection was given to 
them. It was given to ther as they were to hold the estate as trus- 


(1). (gv) L, R.-47 L A. 202; l. L. R. 47 Bom. 1012; 5'25°C. W.N. 97, 
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tees and as incidental to the powers of management, as otherwise: 
they might be hampered in the managemept if a person not chosen’ 
by them were adopted by the widow. If is’ urged that when the: 
management was given up by them on return of Nobin Kishore 
from Brindaban, by the deed dated the 27th November’ 1869, the 
power of selection was also given up. The power of selaction 
remained so long as they had charge of the estate, and with the 
renunciation of the estate and trust, the power was gone, and 
reliance is placed upon the passage in the deed viz., “we being thus 
divested of all rights to return your properties to you.” But the’ 
adoption of Ram Krishna took place under the authority to adopt 
contained in the Angikarpatra dated the 3rd April, 1868, and 
the authority contained therein was to be exercised only accord- 
ing to the selection and consent of Gour Gobinda and Joy. Gobifda. ` 
The plaintiffs cannot contend that the authority to adopt given 
in the Angikarpatra was gone by the deed of renunciation executed 
by Gour Gobinda and Joy Gobinda because in that case; the 
widow would have no authority to adopt unless she had a verbal’ 
authority which will be dealt with later, It is said that the authority- 
to adopt continued, only that the restriction imposed upom it by 
giving the power of selection to the two persons was removed 
by the deed executed by the latter. We are however ungble to 
hold that that was the effect of the deed of renunciation. Either 
the authority to adopt contained in the <Angikarpatra became 
wholly inoperative by the deed of renunciation dated the 27th 
November 1869, or if it continued to exist, it continued subject to 
the restriction imposed, viz., that the authority to adopt was to be 
exercised only with the consent’ of those two persons. ` i 

We are of opinion that the authority to adopt given to the 
wife was subject to the consent of Gour Gobinda and Joy Gobinda, 
and that the restriction continued notwithstanding the execution of 
the deed dated the 27th November 1869 by them. 

It is contended on behalf of the respondent that the sixth issue 
yaised the question whether Jadumoni had any authority to adopt,’ 
but no issue was raised as to whether there was strict compliance 
with the authority. The question however was fully gone into 
in the Court below, and we do not think that the respondent has 
been prejudiced by reason of the omission to frame a specific issue 
on-the latter point. ERN S y Wet pry a 

. The.plaintiffs\have adduced evidence to show that Jadumani: 
adopted Ram Krighha with the consent of those two persons. 
Now the two documents executed at time. when: the--adoption took 
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place viz., the Ekrar executed by Jadumani in favour of the natural, 
father of Ram Krishna, ane another executed: by the latter in favour 
of the former, both dated the 14th August 1885, do not mention 
that any consent was given by Gour Gobinda and Joy Gobinda to 


the adoption, nor is there any direct evidence to show that they. 


gave their consent to the adoption of Ram Krishna. But evidence 


is adduced to show that they were present at the adoption which 


would raise a presumption of their consent. 

We have therefore to see how fat the evidence proves that they 
were present at the adoption. None of the attesting witnesses to 
the two deeds mentioned above executed at the time of the adop-, 
tion is alive, but plaintiffs have called three witnesses. The first is 
Radha Ballay Adbikari of Birchandrapur, by occupation a cook. 
"He aames eight persons “ and others whose names I do not remem- 
ber” as having been present at the adoption. He does not name 
either Gour Gobinda or Joy Gobinda. In cross-examination, however, 
he says “ Joy Gobinda and Gour Gobinda who were present were 
Sisyas (disciples) of Chota Taraf. I cannot name any other 
Sisya.” The statement indicates that the question (to which it was 
an answer) put to the witness was whether Gour Gobinda and Joy 
Gobinda were the disciples of the Chota Taraf (the junior branch 
i. e, Nobin Kishore’s branch), and the answer was that they were, 
and the witness seems to have taken the opportunity of stating that 
they were present at the adoption. As stated above, he did not 
mention their names in his examination-in-chief though he mention- 
ed at least 8 persons by name as having been present at the 
adoption and others whose names he did not remember, lt seems 
that the witness has some grudge afainst the defendants (the Chota 
Taraf) over the settlement of some lands taken by him from the 
senior branch of the family. ; 

The next witness is Mohesh Chandra Chakravarty, and he stated 
that Gour Gobinda and Joy Gobinda were present, that they were 
disciples and they are dead. He also stated that “Gour Gobinda 
also attested the documents.” The “ documents” referred to are 
the Ekrar executed by Jadumani, and the deed of gift executed by 
the father of Ram Krishna at the time of the adoption on the r4th 
August, 1885. The latter document is not attested by Gour Gobin- 
da atall. The former namely that executed by Jadumani bears 
the name of one Gour Chandra Sarkar of Hogalbaria Biprag- 
hata, as the scribe of the deed. It will be seen that the naine was 
Gour Chandra, and not Gour Godinda and secondly Gour Chandra 
is described as resident of, Hogalbaria, Now Gour Gobinda.and 
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Ciyit. Joy Gobinda the disciples of Nabo Kishore ‘were residents of 
1983. Mahisbathan not of Hogalbaria. The witness Mohesh - himself 
Prin Q, Gaal admits that Gour Gobinda and Joy Gobinda belonged to Mohis- 
Chanda ace, bathan, and they executed a deed i in favour of Nabin Kishore after 
eens his return from Brindaban. In that deed also, they-were described 
as of “ Mahisbathan.” ‘The words “at present of Bipraghata” 
mean that the executants were at the date of execution of the docu- 
ment staying at Bipraghata where it was executed. No attempt 
was made in re-examination of this witness or by any other evie 
dence to show the identity of Gour Gobinda of Mahisbathan with 
Gour Chandra of Hogalbaria whose name appears as the scribe 
of the deed dated the r4th August 188s. 
The original deed dated the r4th August 1885 is not forthcom- 
ing, only a copy of it from the registration office is on the recérd. : 
But it was the plaintiffs who produced the copy. Probably it was 
siggested in the Court below that the copy might be wrong, and 
an attempt was made for explaining the absence of the original deed 
in the evidence of Chandra Kala ‘Goswamini, the natural mother of 
Ram Krishna. She said in her examination-in-chief that * the said 
A agreement is missing after my husband’s death. I made a vigorous 
search but I could not find it. I therefore cannot produce it. Had 
it remained with me, I would have gladly produced it just now and 
before the Court. I have no reason to withhold it from this Court.” 
This examination-in-chief took place on the and August 1914. She 
was cross-examined about 6 years afterwards, on the 18th March 
1920 (one day after the copy of the deed was filed in Court), when 
she stated “I had in my possession the document which was execut- 
ed by Jadumani in my favour, I threw it in the river after the 
death of my son out of sadness of mind. When I got news of my 
son's death I threw it in the river Damodar. The document was 
at first given to my husband, after that I kept it with me in a box 
at Bipraghata.” Having regard to these contradictory statements, 
we find it difficult to hold that the loss of the original has been 
accounted for. However that may be, as already observed, it was 
the plaintiffs themselves who produced the copy of the deed 
from the registration office, and which showed Gour Chandra of 
Hogalbaria. as a witness (scribe) and it is a vague suggestion 
. that the copy might be wrong. 
The 3rd witness on the point is Radha Ballay Mukherjee of 
Birchandrapur. He mentions Gour Gobinda and Joy Gobinda 
as having, beem* present at the .adoption, but he also 
* admits that they belonged to Mohesbathan,” He says he was 
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present at the adoption which took place 2 or.3 years after Nobin’s 
death. As: a matter of fact the adoption took place r4 years 
after Nobin’s death. 

The last witness is Chandra Kali Goswamini the natural mother 
of Ram Krishna, She says that “ the terms of adoption were settled 
with me and my husband by Gour Gobinda Sarkar of Hogalbaria 
who was a disciple and servant of Jadumani.” 

.“ At the time of giving our consent Gour Gobinda Sarkar was 
present and he too gave his conserft....Gour Gobinda Sarkar was all 
along present during the ceremony of adoption.” 

In her cross-examination which took place six years afterwards 
she stated “ one Gour whose full name { cannot give, and a jote- 
dar whom I cannot name came from there.. Gour was a Kaibarta 
Chasa. Another person came whose name I cannot recollect. He 
was of Hogalbaria or some other place. Yes he was also of Hogal- 
baria.” Referring to the Ekrar executed by Jadumani, she stated, 
“ He (Gour Gobinda) may have written it. He was her right hand. 
He was very much trusted. He might have written it. I cav- 
not say who wrote it. Q. Did the same Gour who wrote the 
document come to your house to settle matters? A. Yes, he and 
another jotedar came. The jotedar who came had the title of 
Joardar. He was by caste a Brahmin. 

It is clear from her deposition that it was Gour of Hogalbaria 
who went to settle the terms of adoption with her and her husband, 
and it was the same Gour who gave consent, and was present at the 
adoption. We have seen that Gour Gobinda and Joy Gobinda 
who had the power of selection were of Mahisbathan, which, 
it appears from the evidence *of the defendants’ witnesses, is 
6 miles distant from Hogalbaria, and as stated above no attempt 
was made to show the identity of Gour Gobinda of Mahisbathan 
with Gour Chandra, the scribe of the document. In any case there 
is no evidence that Joy Gobinda had any hand in the selection, 

- The adoption took place in 1869 and the suit was brought in 
1913 i, e. 44 years afterwards ; the attesting witnesses were dead, 
and it was no doubt difficult to prove that Gour Gobinda and Joy. 
Gobinda selected the boy or were present at his adoption. But it 
is strange that although the authority to adopt was subject to the 
restriction that Jadumani would not be able to adopt unless the 
boy to be adopted was selected by Gour Gobinda and Joy Gobinda 
and: without their consent, no mention is made in either of the two 
documents. that the boy had been selected by them or the adop- 
tion. was being made with their consent, or even that they were , 
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Civil. present, although the :Angikarpatra is referred to'in the documents 
1923. as containing the authority for the adoption. It is pointed out on 
Pran Gopal behalf of the respondents that the names d certain Pandits appear 
vo as attesting. witnesses as they are the best persons to testify to the 
Chandra ‘Mohan. 


religious forms and ceremonies having been observed at the adop- 
tion, and it is contended that it was extremely likely that Gour 
Gobinda and Joy Gobinda who were the trusted disciples would be 
present at the adoption, when so many disciples and notable persons 
were invited and werg present, atid that the omission to mention 
that the adoption took place with the consent of Gour Gobinda and 
Joy Gobinda or that they were present at the adoption might be 
due to the fact that the person who drew up the documents did 
not know that it was necessary to state those facts. But it appears 
from the evidence of the plaintiffs’ witnesses that the deeds were 
drafted at Berhampore (the headquaters of the district of Murshida- 
bad where there are any number of lawyers)and presumably by a law- | 
yer and. having regard to the fact that the Angikaspatra is expressly 
referred to in the documents, it is strange that the most important 
fact viz, that the boy was being taken in adoption according to the. 
selection and consent of Gour Gobinda and Joy Gobinda was not 
an mentioned in them. As to the improbability of their not being pre- 
sent at the adoption itis to be observed that it would be improbable, 

if.they were alive at the time and the adoption was being made with 

their consent. But the adoption took place 16 years after they 

gave up the management of the estate. We have seen that Gour 

Gobinda and Joy Gobinda who had the power of selection were 

of Mahisbathan, and as stated above no attempt was made to show 

the identify of Gour Gobinda of Mahisbathan with Gour Chandra 

of Hogalbaria whose name appears as the scribe. of the Ekrar. 

On the other hand, Nobin Mohan Goswami (one of the defendants) 

says: “I know Mahisbathan and Hogalbaria. Hogalbaria is six 

miles off from Mahisbathan. 1 never saw Joy Gobinda and Gour 

Gobinda Sarkar of Mahisbathan. 1 have seen Gour Sarkar of Hogal- 

baria, He is our Sisya. Joy Gobinda and Gour Gobinda were our 

Sisyas, and their. disciples. are still our Sisyas.” So far as: Joy 

Gobinda is concerned there is no evidence that he had any hand in 

the selection nor does his name appear in either of the docu- 

ments. : fon 

.. The learned Subordinate ‘Judge has believed the evidence of 
the plaintiffs’ witnesses and come to the conclusion that Gour. 
Gobinda and Joy Gobinda were present atthe adoption. His opi 
e nion is certainly entitled ta great weight, but having regard to all 
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the facts and circumstances (to all of which the Court below does 
not appear to give proper weight) we are unable to agree with 
him. We are accordingly of opinion that the plaintiffs have 
failed to prove that Ram Krishna was selected by Gour Gobinda 
and foy Gobinda or that his adoption took place with their consent 
or that they were present at the adoption. 

The plaintiffs also set up a verbal authority to adopt, and two 
witnesses were examined to prove it. One of them Mohesh Chandra 
Chakravarti says: “ Jadumani had authority ffom her husband to 
adopt. I was present when Nobin Kishore died at Bipraghata. 
Before his death he authorised his wife Jadumani to adopt 5 sons 
in succession......Before going to Brindabun he executed......His 
wife was weeping and on that he told her to adopt a son.” In 
°” erdss-examination, the witness said that Nobin died of fever, that he 
went to see him and the same evening ‘Nobin Kishore permitted 
Jadumani to adopt.” He said then “I have already given you 
authority to adopt, I am going to die ; adopt a son and preserve 
my gadi” According to this witness therefore a verbal permission 
to adopt was given by Nobin Kishore once before he started for 
Brindaban and again just before his death which took place in 
1872. Dai ; 

+ The other witness Radha Ballav Mookerjee speaks to verbal 
authority having been given by Nobin Kishore when he started for 
Brindabun. He says that “he was present when Nobin Kishore 
gave permission to his wife in his inner apartment...Gour Gobinda, 
Joy Gobinda and others were also there...Jadumani was there when 
the permission was given, Nobin said, as he had no children, 
Jadumani could adopt a son. He said, so addressing Jadumani. 
Jadumani said she would adopt a son. There was no talk as to 
who would be adopted......Nobin said: to us all that he was giving 
his permission, and that we should see that a suitable boy was 
adopted.” : . 

The evidence refers to the verbal authority to adopt given before 
Nobin Kishore went to Brindaban, but in the fifth paragraph of the 
plaint, it was stated that Nobin Kishore with a view to the adoption 
of a son by his wife Jadumani gave the document (the Angikarpfatra 
dated the znd Chait 1274 which was returned by Gour Gobinda and 
Joy Gobinda after his return from Brindaban) to her, and simulta- 
taneously gave her verbal permis:ion to adopt. There is no men- 
tion in the plaint of any verbal authority given before Nobin 
Kishore’s death spoken tọ by the . witness Mohesh. The evidence 


of the witness therefore is not in accordance with the case set upin e 
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the plaint. But apart from that, the story of a verbal permission. - 


does not appear to have been set up at any time before- the present 


suit. No mention of any verbal authority was made in either of. 


the two documents executed at the time of the adoption, .and | the 
only authority referred to in the said documents, and upon which 


the adoption was based, was that contained in the Angiharpatra, 


Chandrakala the mother of Ram Krishna in her deposition stated 
that “ Jadumoni showed us her husband’s permission Anumatti- 
patva empowering her to adopt a son, We asked her to produce 
her husband’s Anumati~atra which she did. I don’t know how 
to read and write. But my husband showed me as well as read 
out.to me the Anumatipatra produced by Jadumani. After seeing 
and hearing the contents of Anumatipatva both I and my husband 
gave consent to give our son Ramranjan Goswami in adoption 
to Jadumoni.” i 

It may be said that as a formal document containing the autho- 
rity was executed it was unnecessary to mention the verbal 
authority either to the natural mother and father of Ram Krishna, 
or in the deeds executed at the time of the adoption, and it is very 
-likẹly that there was a talk about the authority before it was reduc- 
ed to writing in the Angtkarpatva, But in the first place as pointed 
out above, one of the witnesses speaks to verbal authority having 


‘been given once Jdefore Nodin Kishore started for Brindaban in 


1868, and a second time just before his death, and the other wit- 
ness speaks óf the former only, while‘the plaint mentions the verbal 
authority as having been given when Gour Gobinda and Joy 
.Gobinda gave up the management én 1869 after Nobin Kishore's 
return from Brindabun. In the text place, if the witnesses are to 
be believed, the verbal authority given to the wife was not subject to 
any restriction (consent of and selection by Gour Gobinda and 
Joy Gobinda), whereas under the Angikarpatra, the authority was 
clearly subject to certain restrictions. If the verbal‘ authority 
spoken to by the witnesses was given before the Angikarpatra was 
executed it was superseded by the deed; if it was given subse- 
quent to the......deed, (the verbal authority being without any 


‘restriction) which is extremely unlikely having regard to the state- 


‘ment in the Anpikarpaira that she would not have-any power to 
adopt unless the boy was selected by and with the consent of 


-Gour Gobinda and Joy Gobinda ; the verbal authority would have 


been recited in the deeds executed at the time of the adoption. 
But as already stated the authority contained in the dngikarpatra 


e :was the only ,authority -showed to the natural -mother of the boy 
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and recited in the deeds, and evidence was adduced to show the 
presence of Gour Gobinda and Joy Gobinda, and also to show that 
the boy was selected by Gour Gobinda. Having regard to these cir- 
cumstances we are unable to accept the evidence as to the verbal 
authority which is opposed to the plaintiffs’ case in the plaint, and 
here again we have to differ from the trial Judge. 


The last question relates to the alienability of a r2 annas of the 
estate to the plaintiff No. 3 who is a stranger to the family. It is 
contended that the properties are debutter amd cannot therefore 
be transferred to a stranger. The properties however, except one, 
are not described as debutter in the schedule to the plaint, and 
does not appear that there was any dedication. The conveyance 
, 20 doubt purports to transfer the share of the worship to the plain- 
tiff No. 33 and the “turn of worshipping the deities” is included in 
the plaint. The plaintiffs’ witness Priyasakhi says that “ the zemin- 
dary of Birchandrapur is the debutter property of Banka Rai 
(deity) 3 one cotta of land cannot be given away or sold. 
The shebaits have the right of enjeyment.” The plaintiff No. 3, is 
admittedly a stranger to the famtly of Nityanand and his pur- 
chase appears to be a speculative one. The plaintiffs 1 and 
2 also are strangers to the family, but they claim by right of inheri- 
tance. e 


It appears however from the judgment of the Court below that 
the gth issue, “Is Debutter property and Debsheba transferable. 


If not, has plaintiff No. 3 acquired any title to any of the properties ' 


in suit by his alleged purchase,” was not pressed in the Court 
below. However that may be, having regard to the view taken by 
us upon the question of the validity ofthe adoption of Ram Krish- 
na it is unnecessary to decide this question. 


The appeal is accordingly allowed, the decree of the Court 


below is set aside, and the suit dismissed with costs here, and 
below. 


This judgment will govern Appeal No. -26g9 of 1922 which arises 
out of another analogous suit in which plaintiffs Nos. 1 and 2 are 
the same, the plaintiff No. 3 (the purchaser) being a different per- 
son. That suit having beén valued at less than Rs. sooo, the 
appeal was preferred to the Court of the District Judge. An order 


for transferring the said appeal from the District Court ‘to this’ 


Court was made when Appeal No. 80 of 1920 was being heard and 
judgment in that appeal yas reserved on the 24th February 1922, 


as it.was expected that the appeal from the District Court would ° 
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be transferred to this Court shortly. There was however consider- 
able delay before that appeal became ready for hearing, and the 
appeal was heard on the 24th March 1923. The appellant will be 
entitled to costs three gold mohurs in Appeal No, 269 of r922. 


Appeals allowed. 


Before Mr. Justice Morris! and Mr. Justice Prinsep. 


RANI SARAT SUNDARY. DEBY. 
; v. a 
J. W. LAIDLIE AND OTHERS,* 


Ounership—Accretion— Reformation on old site—Remission of revenue—Allu- 
vion and Diluvion Act (IX of 1847), Sec. 5 —Limitation— Pleadings. 


Proof of ownership defeats the right by accretion which the law gives to an 
adjacent owner: Katteemonee v, Ranse Monmohinee (1). 


The proprietor of a certain defined estate who loses the use of a portion of it 
owing to its temporary submergence under water and obtains in consequence 
from Government under section 5 of Act IX of 1847 a proportionate deduction 
from thé sudder Jama, is not thereby deprived of all right in such portion and 
can recover: it as a reformation on its old site on its reappearing above 
water. 


The plaintiff, who had notice of the Dearah survey proceedings and allowed 
certain lands to be demarcated and surveyed as appurtenant to the defendant’s 
land and made no objection to the same, is bound to prove that he has been in 
possession of the lands and been dispossessed by the defendant frem it within 12 
years of suit, . 


A plaintiff cannot obtain a decree for the land undera right other than that 
which he himself sets up. 


Appeals by the Plaintiff and Defendants, 

Suit for possession of land. 

The material facts appear from the judgment. 

Babus Sreenath Dass, Mohini Mokan Roy and Jshur Chunder 
Chuckerbutty for the Appellant in No. 120 and for the Respondent, 
in No. 126. 

®Appeais from Original Decrees Nos. 120 and 126 of 1877, against the decree 


of the Subordinate Judge of Rajshaye, dated the goth January, 1877. 
(3) (1865) 3 W. Re gee 
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° Babus Annada Prasad Banerjee, Chandra Madhub Ghose and 
Bhabani Churn Dutt for the Respondents in No. 120 and for the 
Appellants in No. 126. 


£ 


The judgment of the Court was delivered by 


Morris J: The plaintiff sues to recover possession of 9 par- 
cels of land amounting to Rs. 6237-4-6 as specified and defined in 
the schedule attached to the plaint. She claims them as appurt- 
enant to the estate of Hissa No. r and bearing the No. r. on the 
Collector’s rent roll of Zilla Rajshahye of which she is the proprietor 
to the extent of a 5 as. 10 gandas share. They are described as 
one small parcel No. 9 of main or vsi land and 8 parcels of chur 
lands, the said chur Jands being either reformations on the site of 
‘original lands cut away by the action of the river Padda, or accre- 
tions thereto. The plaintiff alleges that the defendants forcibly 
sowed indigo on some of the lands cultivated by her tenants witbin 
the chur limits and dispossessed her from the parcels Nos. r to 8 
on the 16th Asar 1280 corresponding with the zgth June 1873 and 
again in like manner four days later from the parcel No. 9. 


The suit is in effect an attempt to re-adjust the boundary line 
of so much of Zillas Rajshahye & Moorshidabad as divides the con- 
termingus estates of the two parties. The estate of the plaintiff lies 
to the east that of the defendants to the west. The lands in res- 


pect of which the plaintiff sues are claimed as appertainirg tothe Ô 


villages of Dear Barasat Alaipore, Kissorepore alias Markati, Go- 
kulpore, Bazurg Ismailpore, Jote Shamdas, Kad'rpore and Chuck 
Kadarpore. These villages lie north and south of each other viz, 
Alaipore due south of Dear Barasat, Kissorepore alias Markati 
south of Alaipore, and so on, On the other hand the defendants 
claim the lands in suit as appertaining to their villages of Atarpara, 
Choumadia and Temadia. 


There is no question that on the occasion of the survey in 1850, 
the river Padda or Ganges ran to the west and south of the defen- 
dants’ villages of Atarpara, Choumadia and Temadia, and that at 
that time the boundary line between these three villages and the 
conterminous villages of the plaintiff on the east was .clearly de- 
fined. The villages of the plaintiff were in the first instance demar- 
cated by the Thakbust officers who in the succeeding season were 
followed by the professional or scientific survey Officers, The 
plaintiff has filed copies of map: which were prepared by the first 
set of officers. Several of shese but more particularly those of, Kis- 
sorepore and Barasat Dear differ in some important respects from 
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the maps prepared by the survey officers. But on examination it 
appears that a large quantity of land some 3,000 Bighas originally 
thaked or demarcated as part of Kissorepore became thé subject of 
dispute with the proprietors of mouzah Choumadia and the ultimate 
decision dated May 4th 1850 in favour of the latter accounts for 
the marked difference between the original Thakbust map end 
the survey map of Kissorepore. The order of the Deputy Collect- 
or to the Peshkar to correct the Thakbust map in accordance with 
this decision would seem from the copy map furnished, to have 
been disobeyed. Sotoo in the case of Barasat Dear, after the 
Thakbust measurement, a dispute arose regarding 277 Bighas on 
the western boundary which was eventually cecided, April goth 
1851, in favour of the proprietor of Atarpara. It must also be re- 
membered and this is apparent from the proceedings that at the 
time of these survey operations the river was constantly shifting its 
course and altering the features of the country, Between the one 
season of the Thakbust and the following season- of the survey 
many boundaries of the former were obliterated and had to be re- 
newed so that the operations of the two departments in the case of 
many villages bad to be conducted almost simultaneously. Thus 
it comes about that the survey of 1849/50 represents the actual & 
true line of demarcation, between thess two estates as distinguished 
from that drawn in the Thakbust maps prepared in 1847/48. A 
right understanding of this affords a key to the many discrepancies 
which have been pointed out between the Thakbust maps and the 
survey maps & removes the impression which a cursory inspection 
of the Thakbust maps is apt to create in favour of the plaintiff’s 
claim. 

Then in 1867-68 A Dearah survey of these properties was made 
under the provisions of Act IX of 1847. They revealed the fact’ 
that between 1850 and 1867-68, the river Padda had worked consi- 
derably eastwards and that only a slip of the former main land of 
Choumadia and a small portion of Atarpara remained in tact. The 
map prepared by the Civil Court Ameen and its fair copy bearing 
No. 92 on the record shows the position of the lands in the two 
periods. The space enclosed within the yellow lines represents the 
subject of the suit. The space between the orange lines ‘marks 
the course of the river as it flowed in 1867-68 and the red lines indi» 
cate the limits of the several villages, the lands of which are now in 
dispute as surveyed in 1850, A question having arisen regarding 
the correctness of the civil Court ameen’s map especially with 
reference to the correctness of the trijunction ‘station at the point 
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marked @ on the north east of Alaipore of which as the defendants 
contended the boundary line had been carried throughout Begs. ¢ 
and cotta, 10, too much to the west, and as it was doubtful how far 
the trijunction stations used for the survey of 1850 could be relied on 
to trace the course of the subsequent Deara survey of 1867-68, this 
Coyrt by its order of the 8th August, 1879 made a reference to the 
Dt. Surveyor General. That officer's return dated August a9 
1879 shows that the ameen’s map is in the main correct—that as 
the trijunction points of villages surveyed in 1850 were not secured 
by permanent marks they cannot be considered to be thoroughly 


reliable in all cases as a means of incorporating the new maps with . 


the old—-but that in the present case the positions of certain trijunc- 
tions named have been found on comparison of common distances 
tobe identical on the maps of the two surveys and have thus offer- 
ed a reliable means of introducing the lines of the Dearah survey 
on the copies of maps of 1850 He also explains an apparent 
anomaly which the ameen pointed out but which the Subordinate 
Judge was unable tu comprehend how Atarpara occupied the 
position it does in the Deara survey map within the limits accord- 
ing to the survey of 1850 of Barasat Dear. The truth is as he 
explains that when the Dearah survey took place the survey officers 
laid down the boundary of Atarpara as it was pointed out to them 
then without reference to its position in 1850, In fact though 
both parties had equal notice of these survey operations the defen- 
dants were prompt to extend their boundary of Atarpara both to 
the north and east whilst the plaintiff neglected to maintain her old 
boundary tine and allowed the defendants to encroach upon her 
villages of Bhalookar and Barasat Dear. 

The Subordinate Judge in his judgment comes to the following 
conclusions. 1st. Limitation cannot bar the plaintiff's claim because 
the, bulk of the lands have appeared since 1867-68 owing to the 
river after that date receding to the west. Consequently in determin- 
ing-the question of title the survey maps of 1850 furnish the best 
and surest evidence. and.—The lands claimed as Chuck Kadir- 
pore—plot No, x were “ Adam-ul-nishan” or untraceable in 1850. 
and were then measured as appertaining to the defendants’ village 
of Temadia as it now stands.—Plaintiff’s title in these lands has 
long been extinguished. Her claim to them is therefore rejected. 

ard. Plaintiff is entitled to a decree for so much of the lands 
in suit in plots 2 to 8 as lie to the east and fall within the surveyed 
limits of her villages of Dear Kadirpore, Syamdas, Buzurg Ismail- 
pore, Kishorrpore Dear” Egarsat, Alaipura , and Barasat Dear. , 
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They are simply reformations on old sites. It may here be noticed . 
that the plaintiff neither in her plaint nor in the schedule attached 
to it laid claim to lands of Dear Egarasat. ‘This will be subsequent- . 
ly dealt with in the appeal of the defendants. 

4th. The lands of plot No. 9 are #s/# and not alluvial landi and 
plaintiff is entitled to so much cf them as is included withig the 

[survey map of Barasat Dear after exclusion of the parcel on the 
western side which was decided in 1851 by the Revenue Commis- 
sioner as belonging to Atarpara. 

5th. The lands in plots 2 to 8 lying west of the plaintiff’ s 
villages of Dear Kadirpore, Shamdas, Buzurg Ismalipore, Kishore- 
pore, Dear Egarsat, Alaipore andBarasat Dear belong to the defen- 
dants’ conterminous villages of Atarpara, Chumadia and Temadia. As _ 
to the’ contention that the defendants can no longer: claim these lands 
as reformations on the site of Atarpara, Choumadia and Temadia i 
because in 1871 they relinquished their right in them by securing 
an abatement of the Government revenue due in respect of them, 
the Subordinate Judge is of opinion that “the right (of the plaintiff) 
by virtue of contiguous accretion has been barred by the provisions 
of the Limitation Act.”. 

The result is that a decree is given to the plaintiff for Bighas 
3199-214 cutlas as specified in plots 2 to 1 and Bgs. 22416 c, in plot 
No. g—total Bgs 3221-1834 c according to the extent of ‘Share - 
claimed by her in each'village. 

Against this decision both parties have ai 

‘The plaintiff raises a number’ of objections in her memorandum 
of appeal—but on the hearing only five were brought to the notice 
of the Court. These were—1st, That the ameen’s measurement 
more specially with reference to a certain trijunction point marked + 
was.incorrect. 2nd—That the finding as to Kissorepore was wrong. 
3td.—-That the finding as to Chuck Kadirpore was wrong. 4th, 
That the finding as to the parcel of Barasat Dear assigned under 
the.order of the Commissioner in 1851 to the defendants is wrong. 
and sth,-which is the roth. ground taken. in the memorandum of 
appeal, that the lower Court is in error .in holding.that the plaintiff. 
cannot claim the lands which. lay to the west survey line of the, 
plaintiff’s.villages by right of accretion and and that her claim there- 
to is barred by the law of limitation. i . 

Of these objections, No. 3 was withdrawn at once and Nos, r, 2 
and 4 could not be pressed. There is no ground whatever for dis- 
puting the correctness of the ameen’s measurement. On the 

econ ney he apear to ase taken. grat ains tò mark eff. thedrue. .. 


Von. XLI) “* HIGH COURS. - :: -- 


position of the different villages whose lands form the subject of 

“suit as they are exhibited in the survey maps of 1849-50 and 1867- 
68. Weare of opinion that his map- is substantially as correct a 
map as can under the circumstances be-made. 

As to Kissorepore it is manifest and cannot now be disputed that 
by the decision of the 4th May 1850, the 3,000 Bighas that had 
been previously assigned in the Thakbust map to Kissorepore 
were transferred to Choumadia and the circuit or Pergannah map of 
Lashkarpore which this Court allowed the defendants to put in 
shows that the transfer was made to Choumadia accordingly. 

There is also no reason for disturbing the finding relative to 

the effect of the decision of April 30, 1851 relative to the parcel of 
and on the western boundary of Dear Barasat. : 
* -I¢ remains to consider the last objection of the plaintiff whether 
she can claim the lands to the west of her villages in plots 2 to 
8 as accretions thereto because the defendants have by their own 
conduct by obtaining a remission of the Government revenue due 
in respect of them lost all proprietary right in them as reformations 
on the site of their former villages of Choumadia and Atarpara. ` 

Before discussing the validity of this objection it is well to 
notice that a strip of the main land constituting what is now the 
eastern border of Choumadia appears onthe map of the Dearah 
survey of 1867-68 and that the strip forms no portion of the land 
which at that time was found to have been added to the defendants’ 
estate and became subject to the provisions of Act IX of 1847. The 
defendants therefore can argue and we think with fairness that as the 
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eastern frontier of Choumadia remained in tact any retrocession - 


of the river westwards gives them à right to all accretions in that 
direction and that in point of fact they took possession of the old 
Choumadia as it reappeared and gradually united itself to the chur 
lands which formed the subject of settlement -with them under Act 
IX of 1847. This argument disposes of the greater portion of the 
so-called accretions. But independently of this it is difficult to see 
on what principle the proprietor of a certain defined estate who 
loses the use of a portion of it owing to its temporary submergence 
under water and obtains in consequence from Government under 
section 5, Act IX of 1847 proportionate deduction from the sudder 
jama, is thereby deprived of all right in such portion so as to be 
unable to recover it as a reformation ón its old site on its re-appear- 
ing above water. Act IX of 1847 is certainly no authority for such 
a proposition. Unless there isa specific relingquishment by the 
owner of all title in the land the general rule must, we think, pre- 
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vail as laid dawn by the Privy Council in the case of Katteamones. 
Dossee v; Ranee Monmohinee Dadee (1), that “the site is the property 
and the:law knows-no difference between a site covered by water 
and a site covered by crops.”. l 


‘The principal defendants moreover can go a step further 
for they can say that they, as patnidars, have ‘never reliaquish- 


-ed their rights in the property and that no act of the zemindar in 


respect to such property can in any-way bind them, This ground 
of appeal therefore.in our opinion fails. 

Turning now to the appeal No. 126 of the defendants, three 
points of importance present themselves for consideration, 

The first has reference to the strip of land which was surveyed in 
1267-683 as main land of Choumadia and which lies slightly in 
advance of the boundary of Choumadia as surveyed in 1850, ® ° 

This parcel as falling outside the survey boundary of 1850 
has been decreed by the Subordinate Judge to belong to the 
estate of the plaintiff. The defendants claim it on the grounds 
that'it was undoubtedly in their possession and was surveyed in 
1867-68 as land -Choumadia. The plaintiff who had notice, as 
indeed had all riparian proprietors of the Dearah survey proceed- 
ings, allowed these Jands to be demarcated and surveyed as appurte- 
nant to Choumadia and made no objection to the same., It lies 
therefore upon the plaintiff to prove that she has been in possession 
‘of this land and been dispossessed by the defendants from -it 
within r2 years-of suit. This obligation she is quite unable to 
discharge. Wethink therefore that this objection is valid and 
that in respect of this land which is ssf or main land limitation bars 
the plaintiff's claim. i S 

The second point relates to the triangular strip of land marked 
@ in the map which forms the subject of the second issue. The 
defendants maintained that it was portion of the land covered by a 
decree in their favour which ' they obtained against the plaintiff on 
tue asth June 1862. The Subordinate Judge was of opinion that 
the defendants had failed to prove'this allegation. One ‘considera- 
tion was that the strip: in question contained the ruins ‘of the old 
kuti or factory of Alaipore and this admittedly lay to the west of the 
decreed land. As the survey map of 1850 showed that this strip was 
situated within the limits of Déar Egarasat which village was then 
the property of the plaintiff and her co-sharers he threw out the 
claim of the defendants in respect to it and included it in the 


(1) (1865) 4:‘W. Re st, 
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decree given to the plaintiff. But this conclusion is, as contended 
by defendants, opposed to the plaint and pleadings in the suit. 
The plaintiff claimed this land not as appertaining to her village of 
Dear Egarasat but as portion of thak No. 6 which is described in 
the.schedule as “accretion after diluvion and contiguous accre- 
tion ofenouzah Kissorepore alias Markati.” The plaintiff has entirely 
failed to show that this land is either appurtenant to or an accretion 
of Kissorepore and therefore her claim in -respect to this land must 
be dismissed. She cannot obtain a decree for it under a right other 
than that which she herself sets up. f 

The third point concerns plot No. ọ that is, so much of it, Bs, 
22-16, as is found to be us/f lands of Barasat Dear and surveyed as 
such in 1850. itis not however sufficient as the defendants point 
out té find that these-lands originally formed a portion of the plain- 
tiffs estate. These lands as ws/f lands have not disappeared by the 
action of the river, At the time of the Dearah survey in 1867-68 
they were in existence and were demarcated and surveyed as part 
of the defendants’ village of Atarpara. The plaintiff had notice of 
these survey proceedings and it was for her to protect her own 
boundary if it was invaded. The onus is on her to show when she 
was last in possession of these «sif lands and on what date the 
defendapts dispossessed her of them.. As she cannot do this her 
claim is barred by the law of limitation and the title in them of the 
defendants by right of prescription must prevail. 

In these three particulars therefore the decree of the lower 
Court must be reversed and the suit of the plaintiff dismissed. In 
all other respects the decree of the lower Court will stand. ‘The 


defendants are entitled to the costs of this appeal and to propor-. 


tinate costs on the amount which this decree secures them in the 
Cotrt below. . 

The map of the Civil Court Ameen as well as copy map No. 
92 will be attached to the judgment and decree of this Court. 
A broad black line will be drawn on these maps indicating the 
boundary between the two estates which this decree determines 
and defines. 

Appeal No. r20 dismissed: Appeal No. 126 allowed. 
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CRIMINAL REVISION. 


Before Mr. Justice Suhrawardy and Mr. ee 
M. N. Mukerji. 


GUNANANDA DHONE T 
v. 
LALA SANTI PRAKASH NANDY.* 


Furisdiction—Criminal breach of trust—Venu of inguiry or trial—-Criminal 
Procedure Code (Act V of 1898), Secs. 179, 181 (2)—Flace, where commit- 
ted — Overt act—WNo time or place fized—Centract. 


Where the accused is under a liability to render accounts at a particular place 
and fails to do so by reason of having committed an offence of criminal breach 
of trust which is alleged against him, the Court within the “local limits of whose 
jurisdiction that place is situate, may enquire into and try the offence under the 
provisions of section 181 sub-section (2) of the Code of Criminal Procedure. 


The complainant entrusted certain articles to the accused in Calcutta, giving 
him instructions to sell them if he obtained fair price for them and to remit the 
amount to Madhupur where the complainant had gone, and also to adjust the 
account at Burdwan on complainant’s return to that place. The accused sold 
the articles in Calcutta, remitted a part of the sale proceeds to Madhupur, and 
when the time came for adjusting the accounts, submitted a false account instead 
of paying in the balance of the sale proceeds : 7 


Held, that the Court of the Magistrate at Hurdwan had jurisdiction to try the 
offence of criminal breach of trust. 


The jurisdiction of a Court to try an offence of criminal breach of trust is 
governed by section 18: sub-section (2) and not by section 179 of the Criminal 
Procedure Code : Simhachalam v. Emperor (1). Criminal breach of trust is not 


an offence which counts as one of its factors the loss that is the consequence of 
the act. It is the act itself, which, in law, amounts to the offence. 


lf the property which forms the subject matter of criminal breach of trust 
or any part of it was received by the accused ata particular place, the Court 
having local jurisdiction over the place has jurisdiction to deal with the offence; 
so also as to the place where the property or any part of it was retained by the 
accused. ‘The Court within the local limits of whose jurisdiction the offence was 
committed, has also jurisdiction. 


The place where the offence of criminal breach of trust is committed, is where 
there has been misappropriation or conversion or user or disposal of the proper- 


® Criminal Revision No. 585 of 1924, against the order of A. M. Ahmad 
Esq., Sessions Judge of Burdwan, dated the 8th July, 1924, setting aside that 


`~ of Babu Subodh Kumar Ghose, Magistrate, and class, Burdwan, dated the 


agrd May, 1924. 
(1) (1916) 1. L. R. 44 Cale. 9123 25 C. L. J. Gey: 
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ty or where the accused wilfully suffers any other person to use or dispose of the 
property. 

In the case of criminal breach of trust, the overt act of the accused showing 
his dishonesty, is essentially necessary to be proved to establish the offence, and 
till the time arrives when that act is done it :cannot be said with certainty that 
the affence was committed. 


Mere retention of money would not necessarily raise a presumption of dise 


honest intention ; it is only a step in that direction. 


Where no time is fixed for the payment of the money or where no place is 
assigned for the keeping thereof, the accused cannot be said to have com- 
mitted the offence of criminal breach of trust for merely mixing the trust 
money with his own and using the fund promiscuously. Overt acts that are 
necessary to be proved in such cases may be of vatious kinds. 


af there is a contract that the accused is to render accounts at a particular 
place and fails to do so as a result of his crminal act in respect of the money, 
he can be said to dishonestly use the money, at that place as well, in viola- 
tion of the express contract which he has made touching the discharge of the 
trust by which he came by the money, and so commits the offence of crimi- 
nal breach of trust at that place also. 
Application for Revision under section 435 Cr. P. C. by the 
Accused, i 


The material facts are stated in the judgment of Mukerji, J. 
the judgment of the trial Court holding that it had no jurisdic- 
tion to try the case, was set aside on appeal. Hence this appli- 
cation. i ' 

Babu Prabodh Chandra Chatterjee for the Petitioner. 


Mr. K. N, Chaudhuri and Babu Bankim Chandra Mukerji 
for the Opposite Party. . 

Mukerji J :—Section 177 Criminal Procedure Code lays down 
the general law as to the venue of an enquiry or trial: it says that 
every offence shall ordinarily be enquired into and tried by a Court 
within the local limits of whose jurisdiction it was committed. 
Section 179 Criminal Procedure Code lays down that when a per- 
son is accused of the commission of any offence by reason of any 
thing which has been done, and of any consequence which has 
ensued, such offence may be enquired into or tried by a Court 
within the local limits of whose jurisdiction any such thing has 
been done or any such consequence has ensued. Section 181 sub- 
section (2) says that the offence of criminal misappropriation or of 
criminal breach of trust may be enquired into or tried by a Court 
within the local limits of whose jurisdiction any part of the proper- 


ty which is the subject of the offence was received or. retained by . 


the accused person or the offence was committed, 
e 
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In the case of Simhachalam v. Emperor (x) it was held by this 
Court, on a careful review of the decisions of the different High 
Courts in this country, that the jurisdiction of a Court to try an 
offence of criminal misappropriation or breach of trust is governed 
by section 181 sub-section (2) and not section 179 of the Crimi- 
nal Procedure Code ; and that loss, though a normal result, is ndt an 
ingredient of the offence of criminal misappropriation:or breach of 
trust and not therefore a consequence within the meaning of section 
179. Ina later case, namely that of Abdul Latif Yusuf v. Abu 
Mahamad Kassim (2), in which a firm carrying on business in 
Calcutta employed the accused as agent at Singapore and proge- 
cuted him in Calcutta for crimina] breach of trust in respect of 
monies received at Singapore for which he was to render accounts 
in Calcutta, it was held by this: Court that the Court itf Calcutta 
had jurisdiction to deal with the offence. To this later decision 
one of the Judges in the earlier case referred to above was also a 
party. This later decision professed to distinguish the case of 
Simhachalam v. Emperor (1) in these words: “But here the further 
case of the prosecution was that for all monies received the accused 
was to account at Calcutta. Thus the decision directly in point 
is that in Colville v. Kristo Kishore (3). Following that decision we 
must hold that on the allegations made the Courts in Calcutta» have 
jurisdiction.” 

In the present case the trial Court was of opinion that it had 
no jurisdiction in view of the decision in the case of Simhachalam v. 
Emperor (1), and in that view it discharged the accused on the 
ground that the offence was triable in Calcutta and not at Burdwan ; 
while the learned Sessions Judge onan application made to him 
against the said order of discharge held that the Court at Burdwan 
had jurisdiction as well in view of the decision in the case of Abdul 
Latif Yusuf v. Abu Mahamad Kassim. (2). 

. Before proceeding to examine the facts of the present case it 
js perhaps desirable to discuss the effect of the said two decisions 
and to find out the principles on which to proceed in order to 
ascertain what is the true rule applicable to a case of criminal 
breach of trust which the pe charged in the present case 
amounts to, 

Criminal breach of trust is not an offence which cqunts a as gne 
of i its factors, the loss that is the consequence of the qct. It is the act 


itself, which, in law, amounts to the offence. I am therefore jn 


(x. (1916) 1. L. R. 44 Cale. gra; 25 C, L. J. jsi- . 
(2) (1921) 26 C. W. N. 175- (3) (1899) L p. R. 26 Calc. 7466 
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entire accord with the decision in the case of Simhachalam v., 
Emperor (1) and am clearly of opinion that section 179. Criminal. 
Procedure Code has no application to a case of criminal breach of 
trust; The rule is to be found in section 177 Criminal Procedure: 
Code which lays down the general law and which again has been 
repeated in and made a part of the special provisions contained 
in section 181 sub-section (2) Criminal Procedure Code 

According to the last mentioned provision of the law, an offence 
of criminal breach of trust may be enquired into or tried in a Court 
within the local limits of whose jurisdiction, (a) any part of the pro- 
perty which;forms the subject of the offence was received or (b) re- 
tained by the accused person or (c) the offence was committed. It 
will be seen that the last part of the subsection only repeats section 
197 Which is the general law and in view of the provisions con- 
tained in section 177 the last part of section 181 sub-section (2) 
seems to be superfluous. The above three considerations therefore 
in my opinion determine the forum in respect of an offence of 
criminal breach of trust ;and they in my opinion are the only 
matters to be considered in this connection. 

It is clear therefore that if the property which forms the sub- 
ject matter of the offence or any part of it was received by the 
accused ata particular place, the Court having local jurisdiction 
over*the place will have jurisdiction to deal with the offence ; so 
also as to the place where the property or any part of it was retained 
by the accused. The Court within the local limits of whose juris- 
diction the offence was committed will also have jurisdiction. 

Now, where is an offence of criminal breach of trust committed ? 
To determine this we have to examine the provisions of section 405 
of the Indian Penal Code which defines the offence. The offence 

„is complete when there is dishonest misappropriation or conver- 
tion to one’s own use or when there is dishonest use or disposal 
in violation of any direction of law prescribing the mode in which 
the trust is to be discharged or of any legal contract, express or 
implied, which the accused has made touching the discharge of the 
trust, or when the accused wilfully suffers any other person to do 
so. The place where the offence is committed is where there has 
been misappropriation or conversion or user or disposal of the 
property or where the accused wilfully suffers any other person to 
use or dispose of the property. In some cases, no doubt, the place 
where these acts are committed can easily be ascertained ; while in 
by’ fara large majority of cases the dishonest intention of the 


(2) (1916) 1. L. R. 44 Cale. gta 3 25 C. L. J. 45. 
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accused is only patent on his failure to discharge the trust in accor., 
dance with the directions of law or some legal contract, express or 
implied. It is true that it may sometimes happen that long 
before the time fixed for the accounting or payment the actual 
misappropriation has taken place, and the offence was complete at 
tbat point of time, but the prosecutor remains ignorant of it until. 
such time as he finds tbat the accused fails to pay or to account. 
Indeed this must be so in many cases for the offence necessarily 
involves secrecy and the exact manner, point of time or place where 
the misappropriation, conversion, use, disposal or sufferance takes 
place remains more often than not, a matter within the special 
knowledge of the accused himself. ln this class of cases, the overt 
act of the accused showing his dishonesty is essentially necessary to 
be proved to establish the offence, and till the time arrives whep 
that act is done it cannot be said with certainty that the offence 
was committed. A very common case of this kind -is where the 
accused received the money for the prosecutor and fails to account 
for it. Mere retention of the money would not necessarily raise a 
presumption of dishonest intention, but it is only a step in that 
direction. If there is by law or contract a special place assigned 
for the keeping of the money, the fact that it was not kept there 
may be some evidence of its dishonest use. But where no time 
is fixed for the payment of the money or where no place is assigned 
for the keeping tt ereof, the accused cannot be said to have commit- 
ted the offence of criminal breach of trust for merely mixing the trust 
money with his own and using the funds promiscuously, for he is 
not necessarily bound to ear-mark the identical coins or notes. In 
the case of Louis Edouard Lanieg v. The King (1) the Judicial 
Committee of the Privy Council very clearly pointed out the distinc- 
tion in these words: “The mixture of the funds of another with , 
one’s own funds may be in many cases natural and proper, in other 
cases convenient but irregular, and in the third both irregular and 
criminal. The distinctions between these cases require to be 
treated with the greatest judicial care, so as, while preserving the 
amplest civil responsibility, to prevent the third or criminal cate- 
gory from being extended to mistaken though convenient acts,” 
Overt acts that are necessary to be proved in such cases may be of 
various kinds: e. g. retention for such a length of time as would 
justify the inference that the accused did not intend to pay at all, 
failure to credit the receipts in the books, rendering a false account, 
failure to account, failure to pay in the money in accordance with 


-@ 


, (1) (1913) Ly R. A. C. 231 (388). 
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the terms of the contract, and soon. Mr. Chatterjee has contend- 
ed that these overt acts are but evidence of the fact that the offence 
of criminal breach of trust has already been committed by the 
accused, and from these acts his dishonesty may very well be 
inferred, but that these acts are not essential ingredients of the 
offence itself which must have been complete before the acts are 
done. There is, in my opinion, considerable -force in this conten- 
tion ; but at the same time, looking to the words of section 405 
Indian Penal Code I am disposed to take the view that if there is a 
contract that the accused is to render accounts at a particular 
place and fails to do so as a result of his criminal actin respect of 
the money, he can, without unduly straining the language of the 
section, be said to dishonestly use the money, at that place as well, 
in violation of the express contract which he has made touching 
the discharge of the trust by which he came by the money, and 
so commits the offence of criminal breach of trust at that place also, 

Mr. Chaudhuri has drawn our attention to the English law on 
the subject and has also relied upon the decision in the case of 
Abdul Latif Yusuf v. Abu Makamad Kassim (1) referred to 
above. The common law rule is that the proper venue for the trial 
of a crime is the area of jurisdiction in which the place is where a 
crime was committed. If the crime is an act of omission the 
place where the crime is committed is the place where the act 
which is omitted ought to have been done: œ. v. Milner (2). 
So in the case of an act of commission, such as embezzlement, 
when there is no evidence of embezzlement except non-accounting,. 
the venue may be laid in the place when the non-accounting 
occurred ; but this does not apply where there is distinct 
evidence of misappropriation elsewhere, for then the offence is 
triable in either place: Æ. v. Davidson and Gordon (3) 
per Aldersen 'B. at page 162. It is interesting to note that 
the conclusion derived from a consideration of the Indian 
statutes as discussed above, go the same way. As for the 
decision in the case of Addul Latif Yusuf v. Abu Mahamad 
Kassim (1), it would be apparent from what has been stated above 
that I agree in the principle which that decision purports to lay 
down. I desire, however, to say with all deference to the learned 
Judges who decided that case that I am unable to agree in the 
reasons they have given for their decision. The decision purports 
to follow the case of Colville v, Kristo Kishore (4) which, so’ speci- 
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fically pbitited oùt in' the case of Simhachalam v. Emperor G), has 
no Application toa case of criminal breach of trust, as the case 
rélated to oñe of cheating, Mr. Chaudhuri has referred to a passage 
at page 747 of the report as laying down certain general principles. 
I am unable to read that passage as applying to any but an offence 
of cheating and to read into ita meaning that would apply to an 
offence ‘of criminal breach of trust. 

My coiiclusion therefore is that where the accused is under a 
liability to render accounts at a particular place and fails to do so 
by réason of having committed an offence of criminal breach of 
trist which is alleged against him, the Court within the local 
litiits of whose jurisdiction that place is situate, may enquire into 
and try the offence under the provisions of section 181 sub- 
sCtion (2) Criminal Procedure Code. e. ° 

In the present case, leaving out of account the variations which 
appéar in thejpetition of complaint, the examination of the com- 
if at all, affect the merits of the case and not the question of juris- 
diction, the prosecution story sèems to be that the complainant 
entrusted the articles to the accused’ in Calcutta, giving him 
instrictions to sell them if he obtained fair price for them and to 
remit thé amount to Madhupur where the complainant had gone, 
arid also to adjust the account at Burdwan on complainant's return’ 
to that place, that the accused sold the articles in Calcutta, remitted 
a part of the sale proceeds to Madhupur, and when the time came 
for adjusting the accounts submitted a false account instead of 
payibg in tlie balance of the sale proceeds. The charge against 
the accuséd is that he committef criminal breach of trust in respect 
of the’ balatice of the sale proceeds. 

Applying the principles laid down above to the facts of the 
présent case, I am of opinion that the learned Magistrate was 
Wrong in holding that he had no jurisdiction and in dischatging the 
aécuséd of that: ground, and that the order of the learned Sessions 
Judge setting aside’ thé said order of discharge and directing a 
fiitthér efiqtiry into the matter is a proper one. 

The Rulé'is accordingly discharged. 

Sthrawardy J—1 agree, 

Rule discharged: 


taj (1916) I. L. R, 44 Calc."912 (916); 25 C. Lat}. a51 (453) 
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APPELLATE CRIMINAL. 

Before Mr. Justice Suhvawardy and Mr. justice M. N. Mukerji. 
T. G. SINGLETON 


2 v. 
KING-EMPEROR.* 


Appeal—Order allowing accused to be dealt with as European British subject— 
Acquiescence—Criminal Procedure Code (Act V of 1898), Secs. 443, 449 (1) 
—Acquittal of one of two conspirators. 


On appearing before the Magistrate who held the enquiry preliminary to 
commitment, the appellant asserted his right to be tried as a European British 
“subj@tt and upon that the Magistrate passed an order that he was to be dealt 
with under section 443 Criminal Procedure Code. It was not clear whether this 
claim on the part of the appellant included a claim to be tried according to the 
provision of Chapter XXXIII of the Code. The information’ upon’ which the 
case against him originated was laid by a British Indian subject and he was 
also committed to the Court of Sessions along wtth a British Indian subject. Ia 
the order of the commitment the Magistrate only referred to the fact that the 
appellant had claimed to be tried as a European British subject and also to the 
seriousness of the offence as justifying the course he was adoptinx. The Crown 
did not take any steps to get the order of the Magistrate set.aside or corrected : 


Held, that the appellant was entitled to appeal under section 449 (1) of the 
Code of Criminal Procedure both on matters of fact and matters of law. 


That the right to be tried as a European British subject could not at the 
appellate stage be disputed by the Crown in tne face of the order passed by the 
Magistrate, though the latter did not duly appreciate the distinction between a 
claim to be tried as a European British „ Subject and a claim to be dealt with 
under the provisions of Chapter XXXIII “and though there was no foundation 
for the appellant’s claim to be tried under the provisions of Chapter XXXI I L 


” The usual enquiry preliminary to commitment was held against the appellant 
and B jointly and at the conclusion of the enquiry the Magistrate 
committed both the persons sto the Court of Sessions for trial, B under 
sections $92 and 411 I. P. C. and the appellant under section 409 I. P. C. In the 
Court of Sessions there were separate trials of the two persons. So far 
as the appellant was concerned, ke was tried on the charge under section 
409 I. P C and on a fresh charge under section {38s l. P. C. which was added 
in the Court of Sessions. Sometime after the trial and conviction of the appellant 
under sections 409 and $282 L P.C. the trial of B commenced. He was tried 
on the charge under section 4u hL P. Ca, and opa charge under section $84 L P. 
C, which was framed on amendment of the charge under section 4 LP. C 
and on a fresh charge under section $982 I. P.C. which was added, and was 


"Criminal Appeal No. 416 af 1924, againsți the order of G. . N: Roy Esq-s 
Sessiong Judge of 24 ~Perganas dated the ath June, 18t. 
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CRIMINAL. acquitted. The charge of conspiracy in both the trials averred in effect 
igas that the two persons were the only members of the censpiracy : 
wnt 


Held, that the net result of the acquittal of B was to hold him not guilty for 
all purposes, and that so far as he was concerned that verdict could no longer 


T. G. Singleton 
v. 
King-Emperor. be challenged nor the effect of it in any way minimised. 


That, if on the merits, it be established that the evidence against the appel- 
lant was weak or there were inherent improbabilities or infirmities in the case 


against him, then the Court might take into consideration the fact that the 
same witnesses were disbelieved in a subsequent trial. 


Appeal under section 410 of the Code of Criminial Procedure. 


The appellant was convicted by the Sessions Judge in agree- 
ment with the unanimous verdict of the jury on charges under 
sectiens 40y and #283 Indian Penal Code and sentenced to under, 
go rigorous imprisonment of g months under section 409 Indian 
Penal Code, no separate sentence having been passed under 
section $983 Indian Penal Code. 


The appellant being a public servant in the employ of the Cus- 
toms Department committed criminal breach of trust in respect of 
34 bags of peacock feather. He was also charged with conspiring 
ò with B to commit the said offence of criminal breach of trust. 
Messrs. J. M. Sen Gupta, Manuel and Babu Probodh Ga 
Chatterjee for the Appellant. 


Babu Heramba Chandra Guha for the Crown, 


C A.V. 

The judgments of the Court were as follows : i 
November, 7. - Mukerji J:—The appellant .T. G. Singleton has een convict- 
<a ed by the Sessions Judge of 24-Parganas in agreement with the‘una- 


nimous verdict of the jury on charges under sections 409 and 
4935, of the Indian Penal Code and has been sentenced to under- 
go rigorous imprisonment of g months under section 409 Indian 
Penal Code, no separate sentence having been passed under section 
$98, Indian Penal Code. 

The facts of the case alleged against him on behalf of the pro- 
secution are set out in sufficient detail in the summing of the 
learned Judge and it will serve no useful purpose by recapitulating 
them here. The chargé under section 409 Indian Penal Code 
alleged’ that on the 27th February 1924 the appellant being a 
public servant in the employ of the customs Department committed 
criminal breach of trust in respect of 34 bags of peacock feather 
over which he had dominion as such pablic servant. The charge: 
under section {8% Indian Penal’ Code averred that on the same 
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date he conspired with one Basanta Singh to commit the aforesaid CRIMINAL. 
offence of breach of trust. , 1534. 
The appellant claimed a right of appeal on matters of fact as 
well as on matters of law under the provisions of section 449 (1) 
Criminal Procedure Code. That ci\im was opposed on behalf of ; 
the Crown. It appears that on ap, earing before the Magistrate Mukerji, F. 
who held the enquiry preliminary to commitment the appellant 
asserted his right to be tried as a European British subject, and 
upon that the Magistrate, evidently being satisfied that he was one, 
passed an order that he wasto be dealt with under section 443, 
Criminal Procedure Code. It is not clear whether this claim on 
the part of the appellant included a claim to be tried according to 
the provision of Chapter XXXIII of the Code, but there is a clear 
«megtion of section 443 Criminal Procedure Code in the order 
which the learned Magistrate passed on the occasion. On behalf 
of the appellant it has been contended that the appellant was en- 
titled to be tried under the procedure laid down in Chapter XXXIII 
as the information upon which the case against him originated | 
was laid by Sub-Inspector A. T. Halder who presumably is a British 
Indian subject and that therefore the case came within section 443 
(1) (a) Criminal Procedure Code. In this connection some refer- 
ence was also made to the fact that the appellant was committed 
to the Court of Session along with one Basanta Singh and it was 
urged that that would bring the case within section 443(1) (b) Crimi- 
nal Procedure Code. On behalf of the Crown it was pointed out 
that the fact that Sub-inspector A. T. Halder was .the informant 
would not, by reason of the proviso to section 444, Criminal 
Procedure Code, help the appellant, nor the fact that Basanta Singh 
was a co-accused with bim in the indictment under which the 
commitment had been made. While I entirely agree with the 
contention put forward on behalf of the Crown in this respect and 
while also I am disposed to think that the distinction between a 
claim to be tried äs a European British subject and a claim to be 
dealt with under the provisions of Chapter XX XIII was not proper- 
ly appreciated by the enquiring Magistrate, and that there is hardly 
any foundation for the appellant’s claim to be tried under the provi- 
sions of Chapter XXXIII, I find it difficult to hold that that right 
can at this stage be disputed by the Crown, in the face of the clear 
order which the learned Magistrate recorded in the ordersheet and 
which I have already alluded to. It is true that in the order of 
commitment itself the learned Magistrate’ only referred to the’fact 
that the appellant had claimed to be tried as a European British 
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CRIMINAL, subject and also to the seriousness of the offence as justifying the 
ion course he was adopting, but in my opinion it is not safe to draw 
x G, Singleton from this the conclusion that it was ever intended that the appel- 
lant was not to get the benefit of the order which the Magistrate 
palit bad already passed in his favour. The crown did not take any 
Mukerji, F. steps to get the order set aside or corrected. I hold therefore that 
the appellant’s appeal lies and must be dealt with, on matters 
of facts and matters of law- as contemplated by section 449 (x) 

Criminal Procedure Code. 

The contentions put forward on behalf of the appellant, 
shortly stated, are as follows :—As regards the conviction un- 
der section 4#29,, Indian Penal Code the propriety and 
legality of it is challenged on the ground that Basanta Singh 
with whom the appellant was alleged to have conspired was sulse- . 
quently tried in a trial separately held, and in that tfial there- 
was a unanimous verdict of ‘Not Guilty’ in favour of Basanta 
Singh which was accepted by the presiding Judge and on that 
verdict Basanta Singh was acquitted, that with the acquittal of 
` Basanta Singh recorded as indicated above the fact tbat the 
appellant conspired with Basanta Singh (the indictment in both 

° the trials setting out a conspiracy between the two persons only 
and not with others) became a legal impossibility and therefore 
the appellant is entitled to an acquitial. It has also beef con- 
tended that Basanta Singh was examined asa prosecution witness 
in the case and his evidence completely demolishes any theory of 
a conspiracy between him and the appellant ; and that upon the 
evidence generally the appellant should be acquitted of that 
offence. As regards the conviction under section 409 Indian 
Penal Code it was argued that the elements necessary to cons- 
titute the offence and the facts necessary to be proved in order. 
to bring the offence home to the appellant have not been made 
out upon the evidence on the record. 

In order to deal with the question of law raised in connec- 
tion with the charge under section #9%,, Indian Penal Code it is 
necessary just to state what exactly happened. 

The usual inquiry preliminary to commitment was held against 
the appellant as well as Basanta Singh jointly and at the conclu- 
sion of the enquiry the Magistrate committed both the persons to, 

$ the Court of Session for trial, Basanta Singh under section {f2 
and 411 Indian Penal Code and the appellant under section - 
409 Indian Penal Code, In the Court of Session there were 
separate trials of the two persons, presumably on the ground that: 


v. 
King-Emperor . 
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their defences were antagonistic. ‘So far as the appellant is con- 
cerned he was tried, as already mentioned, on the charge under 
section 409 Indian Penal Code on which he was committed, -and 
on afresh charge viz.; one under section 499, Indian Penal Code 
which was added in the Court of Session. The appellant’s trial 
cam8 to an end on the rgth June, 1924, The trial of Basanta 
Singh commenced on the dist July 1924. He was tried on the 
charge under section 411 Indian Penal Code on which he had been 
committed and on a charge under section $8% which. was 
framed on amendment of the charge under section 49% Indian 
Penal Code on which also he had been committed, and ona fresh 
charge viz. one under section 496, Indian Penal Code which 
was added. The trial was held by the Assistant Sessions Judge 
of 24-Parganas with the aid of a jury and Basanta Singh was acquit- 
ted as already stated. The charge of conspiracy in both the trials 
averred in effect that the two persons were the only members of the 
‘conspiracy. 

Now, the law in England on this point is.summarised in Russel 
on Crimes and Misdemeanours Eighth Edition Vol I, page 152 :— 
** As a matter of procedure it would seem that if it is indicted and 
tried alone for conspiring with others, he could be lawfully convict- 
ed, though the others referred to or included in the indictment had 
not appeared or pleaded or were dead before or after the indict- 
ment was preferred or before they pleaded not guilty or were subse- 
quently and separately tried. But $? is not settled whether in cases 
of separate trials of conspirators the acquittal of those tried later 
would avoid the conviction of one, earlier tried and convicted for 
the same conspiracy.” An examination of the authorities bearing 
on the question is very interest ing. 

First of all, there is abundant authority for the proposition that 
ifan accused whois said to be a member of a conspiracy was 
arraigned and tried alone for the conspiracy and was convicted, his 
conviction would have been good at the time and judgment could 
have been given against him although the other persons included 
in the indictment had not appeared or were dead or the trial of 
them had been postponed : Rex v. Kinnersley(1); Rex v, Nichols (2); 
Rex v. Scott (3) ; Res v, Cook (4). In the case of Keg v. Jon 
Ahearne (5) where three prisoners had been jointly indicted 
for a conspiracy to murder and severally pleaded guilty, but sever- 

` (x) (1795) 1 Str. 193 (2) (1742) 13 East, 41an. 
< (3) (1761) 3 Burr. 1263.. ° _ + (4) (1826) 5 Be & C. 538, 
(5) (1852) 6 Cox Cr, C, 6, 
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red in their challenges and the Crown consequently prosecuted to . 


try one of such prisoners, it was held that upoa the conviction of : 


such prisoner judgment must follow, although the others have- not .- 


been tried, and that the possibility of the other prisoners being 
found not guilty (although such a verdict would be a ground for 
reversing the judgment?) is not a sufficient reason for holding Such 
judgment and all the legal consequences of such conviction of 


such: prisoner, irregulare In the course of the arguments for . 


the prisoner in that.case the cases cited above were sought to.be 
distinguished, and it:was contended as follows: “ Ahearne may.. 
be executed and the others may be acquitted, he will then have 
been hung for a conspiracy with himself, which is absurd. Again. 
there is a contradiction on .the face of the record he is both inpo- 


. 


cent and guilty ; for the others-have not been found guilty and un- , 


til they are, his guilt is not proved ; he is therefore innocent and 
yet. he is found guilty.” The Court wis unanimously of -opinion.. 
that there was no ground on which the judgment in the case should. 


be respited or arrested. In the course of his judg.nent Lefroy , 


C. J. observed that if the application to respite execution be made 
to the proper authorities it would bs for them to say if such post-_ 
ponement should be granted until the result of the second trial were 
known as it might fail fron the death of a witness, or from ‘other, 
circumstances which would be quite consistent with the prisoner's. 
guilt. There are passages in the judgment which suggest that the 
subsequent verdict of not guilty against the others may be a ground 
for reversing the judgment of the one tried before but it is not 
expressly stated whether such revessal was to be by the Court or . 
by the proper authorities who are mentioned in one part of the 
judgment. In the case of Rev v. Cook (x) referred to aboye, Bay- 
ley J. observed, *“ It is true as stated that an accessory cannot be 
tried before principal unless by his own consent, but if an acces- 
sory’ be tried at his own request before the priocipal he. is liable 
to sentence, although if the priacipal be afterwards acquitted the 
judgment against the accessory falls to the ground; in the same 
manner as the reversal of- the attainder of a principal ipso facto 
reverses the attainder of the accessory, Hawk P. C. B, 2. C. 29 
section 40 (a). But I think we are not warranted in presuming that 
the other defendant in this case will be acquitted.” In the same 
case Littledale J. observed in the course of his judgment “ If the 
other defendant R. S. Cooke shall hereafter be acquitted, perhaps 
this judgment may be reversed,” Judgment against an accessory passed 


(2) (1826) 5 B. & C. 538. 


e 
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during the attainder of the principal was held good during the 
attainder, but on reversal of the attainder against the principal was 
said to be “ without any. writ of error sfterly. cancelled” ; for by 
the reversal of the attainder against the principal the attainder of 
the accessory, which depends on the attainder of the principal, fso 
facto i$ utterly defeated and annulled (1); Lord Sanchers case (a). 
Wright J. in his judgment in the case of Rex v. Plummer (3) on 
a reference-to this case as well as the other cases cited 
above observed as follows :—" It is however not clearly settled 
. whether in-such a case of separate trials a subsequent acquittal 
of the other would not void the effect of the previous conviction of 
the.appellant ; so, ifin the present case, the appellant had been 
sentenced, as he might have been, immediately upon his pleading. 
guilty to-tHe’charge of conspiracy, the sentence would have been 
right when passed ; but sf fs nof certain whether upon the acquittal 
of the other defendants the sentence upon him must have been 
vacated or treated as erroneous just as judgment against an acces- 
sory passed during the attainder of the principal’ was good during 
the attainder, but was fso facto avoided when the attainder was 
removed.” 

i The rule of English Law that is now well settled js that where 
two persons are indicted for conspiring together and they are tried 
together, both must be acquitted or both convicted. In Harison v. 


Erington (4), Where upon an indictment of three for riot two were . 


found not guilty; and upon error brought it was held a “void ver- 
dict” and it was said to be “like to the case in (5) conspiracy 
against two and only one of them*is found guilty, it is void, for one 
alone cannot conspire.” ‘In Rex v. Sudbury (6) where only two 
out of three were found guilty of riot, and there was no allegation of 
cum alies the judgment was arrested. In O'Connell v, The Queen (7) 
was pointed out the legal impossibility that when several persons are 
indicted for a conspiracy any verdict should be found which implies 
that some were guilty of one conspiracy and some of another. In 
Rex v. Thompson (8) Lord Campbell C. J, observed, “ the acquit- 
tal of two involves the acquittal of the third.” Though the exis- 
tence of this rule was noticed in a series of cases, Lord Coleridge 


(1) 1 Hale P, C, 625. 
(2) (3612) 6 Co. Rep. 207 (215, 216). 


(4) (1goay 2 K. B. 339. (4) (1365) 1 Popham 3202. 
(5) 31 Hen 4.-C, 2. bd (6) (1698) 12 Mod. 262. 
(7) (1844) 11 Cl. & F. 135. (8) (1851) 16 Q. B. 832. 
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C: J. in charging the jury in thb case of Zhe Queen v.. Manning and 
another (1), tried in the Summer :assizes at Winchester in 1883, in 
which`an indictment was preferred against the defendants Manning 
and Hannate for conspiring to cheat and defraud the prosecution, 
directed them that on that indictment they might find one priso- 
ner guilty and acquit the ;other. ‘The jury :returhed a verflict-of 
guilty against Manning but were unable to agree as to Hannate and 
were discharged. Upon a rule’ moved for a new trial it was held 
by. Lord’ Coleridge C. J. himself and Mathew and Stephen JJ. 
(Zhe Queen v, Manning) (1) that there had been a misdirection. In 
Rex v, Plummer (a) the facts were these: Plummer, Fenton and 
Wheeler were charged jointly on an indictment containing six 
counts, of which five related to obtaining money by false pretence, 
and are not material, and the.sixth.charged them with ‘conspiring 
amongst themselves. Upon the five -counts. relating to obtaining 
money by false pretence Plummer pleaded not guilty..anda verdict 
of not guilty was returned in his favour. Plummer was subsequent- 
ly called as a -witness for, the prosecution against Fenton and 
Wheeler, who pleaded not guilty, to the whole indictment and were 
found not guilty, upon the whole indictment, When verdict of 
pot guilty was recorded in favour of Fenton and, Wheeler 
Plummer’s Counsel claimed that Plummer ‘could ‘not be 
convicted and punished, but that he should be acquitted. 
The Chairman sentenced Plummer but respited the sens. 
tence and „admitted Plummer to bail pending the ~ hearing 
of the case by the Court for the consideration of Crown 
Cases Reserved. Wright J. observed that there was much author- 
ity to the effect that if Plummer had pleaded not guilty to the 
charge of conspiracy, and the trial of all three defendants together 
had proceeded on that charge and had resulted in the conviction 
of Plummer and thë acquittal of any alleged ` conspirators, 
namely Fenton and Wheeler, no judgment could have beén passed 
against Plummer because the verdict must have been repugnant in 
finding that there was a criminal agreement between Plummer and 
the others and, none between them and him. All the learned 
Judges v who heard this case were pressed by the rule which had 
béen followed in a long course of decisions that because the record 
of conviction can only be made in the terms of the indictment the 
acquittal and conviction on the same. record ‘would be directly 
repugnant and contradictory to each other, and that the record 
would be inconsistent and contradictory and so bad on. its face. 
Q) (1889) 12.Q: B,D. 241, ` (2) (1902) a K. Bs 339 
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As potted out by this Court in the case of Umadasi Dasi v. The 


King-Emperor (1) Lord Alverstone C. J. and Jelf J in Rex v., 
Plummer (2) considered ‘the objection to be to a certain extent, 


technical, but they concurred in the judgments of the other three 
learned Judges because they were, as they said, unable to give 
satisfactory reasons for adopting a contrary view, and Mathew and 
Stephéh- JJ. inthe case of Æ. v Manning ( 3) expressly stated 


that they affirmed the principle with great reluctance. In fact Lord. 


Alverstone C. J. speaking for himself and Jelf J. said in Rex v, 
Plummer (2) that in so concurring they placed great reliance on 
the fact that there was a joint trial on one indictment charging the 
three defendants jointly with conspiring together, and not alleging 
any conspiracy with other or unknown persons. In X. v, Manning (3) 
Lord, Coleridge, C.J was rather doubtful as to the propriety 
of the rule. He observed as follows :—‘I am by no means pre- 
pared to say that if the matter were res integra, and even in this 
case if there could have been an appeal from this decision to some 
other tribunal, I might not have adhered to my view and left 
the point to be settled by higher authority. But I feel bound by 
what I now understand to be the established rule of practice. The 
earlier cases, it is true, are stated shortly and without much parti- 
cularity of detail. It may be, if we had all the facts of those cases, 


they might turn out to be less in point than they appear to be at- 


present, but still from the time of the 14 Hen. 4 (1) it has been 
taken for granted by the Judges of these Courts that in cases of an 
indictment for conspiracy, when two people are indicted and are 


tried together (decause different considerations arise when people. 


are not tried together) either both myst be convicted or both must 
be acquitted. That seems to have been determined or, if not deter- 
mined, taken for granted from very early times.” 

So far as then as‘the acquittal of a conspirator ina subsequent 
trial is concerned, it is not settled that it forms the ground of re- 
versal of a conviction of one tried before; on the other hand the 


conviction of the latter is a perfectly good one at the time that the: 


judgment is pronounced against him, and all the legal conse- 
quences of a valid conviction follow from it. As ‘for the principle 


relating to the acquittal of a conspirator following from the acquittal: 


of the other when the conspiracy is alleged only amongst the 
two and in a joint trial held in respect of both, it is based upon rule 
of practice aud procedure, which under the English law appears 


(1) (1924) 40 C. L. J.'143: 5 28°C. We N, une ” (2) (1902) 2 K., B. 339. 
(3) (1883) 12 Q. B. D. 341. °. '> Raa & : 
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CarMinan. to be well settled, that repugnancy or contradiction on the facé ôf 
isa: the record is a ground for arresting judgment or annulling a ton- 
LG. Siogletva viction, and is a ground on which the accused can claim ‘an’ ‘ac- 
te quittal. : 
King-Emjeror, The powers exercised by the Court for the consideration of- 
Mukerji, J. Crown Cases Reserved and by the Court of Criminal Appeal are, 


under the statutes under which the said Courts act, much farger- 
than the powers conferred on Courts in this country under section 
423 df the Code; of Criminal Procedure. In an ordinary appeal: 
from an order based on the verdict of a jury this Court as a court- 
of appeal is bound by the provisions contained in sub-section: (2) 
to that section which enacts that “Nothing herein contained shall 
authorise the Court to alter or reverse the verdict of a jury, unless ` 
itis of opinion that such verdict is erroneous owing to a pis- e 
direction by the Judge or toa misunderstanding on the part-of the 
jury of the law as laid down here,” but in the present case we are 
not fettered by that proviso in consequence of the exception ex- 
pressly made in section 449 Cr. P. C. It has been held by this ' 
Court in a number of cases that a repugnancy in the verdict of : 
Jury in this country is not by itself a sufficient ground for qùash- ` 
° ing a conviction, and there is no provision in the Code justifying ` 
interference with a conviction on the ground of repugnany in the ' 
record; per Beachcroft J. in Ramesh Chandra Banerjee v. Em- 
peror (1); Manindra Chandra Ghose v, Emperor (2) and in 
the case of Umadasi Dasi v. The King Emperor (3), it was held 
that in the absence of any provision in the Indian statute law 
the Court is not bound to follow the rule of English law that re- 
pugnancy or contradiction on the.face of the record isa ground’ ` 
for quashing a conviction. That no doubt is so; but if we were 
satisfied that if a rule was recognised under the English law which 
was not a mere rule of practice and procedure but as embodying a 
principle of natural or substantial justice, and there was nothing in 
the Code in force in this country militating against its application ` 
here, the powers conferred by sec. 423 Cr. P.C. would be large ` 
enough to invoke its application in this country as well, and I 
would have not hesitated to invoke the aid of that principle, 
In my opinion, however, no such thing has been establish- 
ed inthe present case. The net result of the acquittal ‘of | 


° Basanta Singh was to hold him not guilty for all pur- 
poses, and so far as he is concerned that verdict can'' 


(1) (1913) 1. L. R. 41 Cale. 350. ` (2) (1914) T. L. R. 43 Cale. 735. 
() (19234) 40 C. L. J. 143 3 28 C. We N. 1046." ar, eri 
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no longer be chalega] nor the -effect of it in any way 
minimized no matter whatever the reason was that formed the 
basis of that verdict or that actuated the Judge in accepting 
it. It has no effect so faras the present appellant is concerned, 
beyond suggesting that some of the evidence upon which the 
_appellfnt was convicted was, in a different trial of another 
accused person, found to be unworthy of. acceptance. That in 
my opinion, is the highest at which the matter can be put ia 
favour of the appellant. If on the merits it is established that 
the evidence ‘against the appellant was weak or there were 
inherent improbabilities or infirmities in the case against him 
then perhaps we may take into consideration the fact that the same 
witngsses were disbelieved—if we are sure that they were actually 
disbelieved*—in a subsequent trial. At least, that was what was 
done by the Court of criminal appeal in England in the case 
of Gearge Baker (1) which set aside a conviction of the prison 
er on a certificate granted under the Act for the reason that 
the prosecution had been disbelieved in a subsequent trial of 
another person for a similar offence. In that case Ridley J. 
thought fit to quash the conviction as on the whole the con- 
viction was unsatisfactory. Speaking of the logic of the course he 
observet, “It is not possible to say that logically thatis a 
reason why the verdict should be interfered with, but the 
conviction is somewhat unsatisfactory.” 

Turning now tothe merits, so far as the charge of conspi- 
racy is concerned, Bisanta Singh the alleged co conspirator was 
examined as P, W. 18 in the case, Basanta Singh was, at the 
time when he was soexamined, awaiting his trial, having, 
as already stated, been committed for.trial *jointly:with the appel- 
lant. It is difficult to appreciate the object of examining Basanta 
Singh as a witness in the case and I am unable to conceive 
what evidence the prosecution could reasonably expect to get 
from him. „Basanta Singh himself objected to be so examined 
and his examination was also objected to by learned counsel for the 
appellant. The prosecution insisted on the examination of the 
witness and the Court explained to him the provisions of sec- 
tion 132 of the Indian Evidence Act and he was examined. 
The witness gave the whole case of conspiracy away ; nothing less 
could I think, be reasonably expected of him,—be the prosecution 
case true or false. In my opinion, it was an injudicious step for 
the prosecution to take » but in view of the other evidence in 


(3) (1914) 9 Cr. App. Rep. 136. 
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the case which had already been adduced and the fact that even 
after the examination of Basanta Singh the prosecution went on 
examining other witnesses in support of the charge of conspiracy, 
I am of opinion that the prosecution never meant to abandon 
that charge. It cannot be gainsaid that this procedure was 
likely to embarrass the appellant toa certain extent, for tife pro- 
secution could examine Basanta Singh as a witness on their 
behalf only by putting him forward as a witness of truth ; but 
judging from the course of the trial and the statement filed 
by the appellant at the close of the trial on the r&th June, T924, 
it does not appear that he was in any way rrisled. 

As to the evidence in support of the charge relating to the 
conspiracy, we start with the fact admitted by the appellant 
that he took delivery of the bags at the Baliaghata Raflway 
Station, and had them put into hand-carts for the purpose .of 
taking them to the Customs Office. What happened then, accord- . 
ing to him, was that he found an empty lorry and asked the 
driver whether he would take them to the Customs House and the 
man agreed upon to which the appellant paid him Rs. ro, that the 
appellant went for a taxi for himself and when he came back he 
found that the lorry had left, that he then searched for the lorry and 
even went to Howrah and Kidderpore but could find no trace of it, 
The driver of the lorry Banamali Das has been examined as P. W 


-10 in the case. He was not able to identify the appellant as the 


Sahib in whose presence the bags were loaded on his lorry ; but 
that he was the driver and the appellant was. the Sahib in ques- 
tion admits of no doubt for on behalf of the appellant the following 
question was put to the witness and the following answer obtained. 


© Q. 1 put it to you that the Sahib said go and take the goods to the 


Customs House, I am coming in a taxi. A—No.” So the fact 
that the witness is not able to identify the appellant does not at all 
matter. The evidence which this witness has given and which in 
my opinion there is absolutely no reason to disbelieve clearly and 
conclusively establishes the charge of conspiracy as against the 
appellant. He says that Basanta Singh had booked an order for 
the lorry (which upon the evidence of Mr. Sherman P. W. 13 
appears to have been booked at about 5-30, p. m. about which time 
the witness said he was inclined to be confident) that the Superinten- 
dent of the garage told him that the lorry wasto take some jute 
from Sealdah Railway Station to Bhowanipur, that he started with 
Basanta Singh from the garage at about, 8 P.M. that under the direc 
tions of Basanta Singh he waited near the Baliaghata Railway Sta- 
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tion, that at about 10 P.M. the bags were put into the lorry, and 
during the loading the ‘Sahib remained standing 12 or 14 cubits 
away. What happened then may better be described in the words 
of the witness himself; “Later on Basanta Singh turned up. The 
Sahib left, Basanta Singh said that the goods belonged to the 
Sahib and he would direct men as to where the goods were to 
be taken to. When the coolies were tying up the goods the 
Sahib turned up. He said ‘ Z#ik Hat, I said ‘yes.’ He 
walked away. Iasked the Sahib in Hindusthani when are the 


goods to be taken. ‘The Sahib said at 10 or rı. I asked him. 


tonight or to-morrow.” He said “to-morrow.” I can see 
nothing on which I may say that the witness did not depose 
truthfully as to what occurred. There are the certain circums- 
tances which cannot be overlooked The appellant upon their 
own statement knew that the goods had notarrived at their 
proper destination that night, and he made a fruitless search 
for the same at different places ; but he did not inform the police 
or the Customs authorities. The next morning he arrived at the 
thana after the bags had been seized and claimed the bags as 


: his, but did not tell the police the story as to how the bags had 


’ which, in ‘my opinion, points 


been diverted or make any complaint on that score. He moved 
the Atsistant- Commissioner and having succeeded in getting 
them back quietly deposited them in the Customs House go- 
down without making any mention of what had happened to 
any body. The explanation which he has offered as to how he came 
to spot out the Bhowanipur Thana as the place where the 
goods would be found does not bear scrutiny, and the explanation 


which he offers for not mentioning the matter to his superiors or 


to the police seems to be absurd and points inevitably to a guilty 
conscience. These are but a few of the many circumstances 
unmistakably. to a conspiracy 
between him and Basanta Singh, the object of which was to wil- 
fully suffer ‘the latter to cummit the offence of criminal breach of 
trust in respect of the goods. The conviction of the appellant 
under section #282 Indian Penal Code in my opinion amply 
supported on the evidence and is unassailable. 

As for the substantive offence under section 409 Indian Penal 
Code for which also the appellant has been convicted, I am of 
opinion that the prosecution has not succeeded in proving the 
elements requisite to constitute that offence. One of essential facts 
that they have got to esfablish is that the bags did actually contain 
peacock feather at the time when the appellant came to have 
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dominion over them. It is true that in his.report the appellant 


stated he-had seized 34 bags of peacock-feather, but ‘the evidence. 


of the witnesses, which has all been fully discussed before us 
shows that only one bag was opened and found to contain peacock 
feather and there is no positive evidence as to the contents of thé 
other bags at the time when appellant took charge of tfem: 
There is no cleat evidence that the condition of thé bags when they 
were found by the police was not the same as it was when thay 


were in the charge of the appellant. It is no doubt not very 


‘likely that the one solitary bag which the appellant chanced to opan 
would contain.peacock feather and all the others would contain 
chaff; butto sustain a conviction for criminal offence all the 
necessary facts must be strictly proved. In my opinion the offence 
under section 409, Indian Penal Code has not been proved be- 
yond doubt. i 

I would accordingly set aside the conviction of the appellant 
under section 409 Indian Penal Code and affirm the conviction 
‘under section #382 Indian Penal Code; 

As to sentence the learned Judge considered the recommenda- 
tion of the jury for a light sentence, and taking into consideration 
all the facts and circumstances sentenced the appellant to under- 
go rigorous imprisonment for nine months. I am not prépared 
to say that the sentence is severe. 

‘I would accordingly dismiss the appeal subject to the modi- 
fication that the conviction of the appellant under. section 409 
Indian Penal Code is to be set aside, and the sentence passed 
upon the appellant should be allotted to the conviction under 
section {288s Indian Penal Code. r 

The. appellant will surrender to his bail and serve out the 
sentence, 

Suhrawardy, J.—l1 agree in the able and learned judgment of 
- my learned brother. 

Afppeat dismissed, 
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Before Sir Babington Newbould, Knight, Judge, and Mr. Justice 
M. N, Mukerji. 


ALIMUDDIN NASKAR AND OTHERS 
v. 
EMPEROR.* 


Accused, examination of~Criminal Procedure Code (Act V of 1898), Sec. 342 
(1)—Formal gquestion— Question, nature of—‘ Generally —'Circumstances 
appearing in the evidence’—Salient points—Refusal to give accused oppor- 
tunity to make statement, effect of—Insufficient examination, effect of. 


Per Newbould, Y. (Mukerji F Contra): The aecused should be brought face 
to face solemnly with an oppor tunity given to him to make a statement from his 
place in the dock in order that the Court may have the advantage of hearing 
his gefence if he is willing to make one with his own lips. 


A formal qttestion in general terms giving the accused an opportunity of 
making a statement of his defence with his own lips, is a sufficient compliance 
with the mandatory provisions of section 342 of the Code of Criminal Proce- 
duce. 


Fer Curiam: The examination of the accused under section 342 should not 
be of an inquisitional nature. 


Per M. N. Mukerji, f: Under section 342 (1) of the Code of Criminal 
Procedure, the Court shall, for the purpose of enabling’ the accused to explain 
any circumstances appearing in the evidence against him, question him generally 
on the case after the witnesses for the prosecution have been examined and before 
he is called on for his defence. The Court should not only have the. power to 
point out to the accused the circumstances appearing in the evidence which 
require explanation, but that it must, out of fairness to the accused, exercise that 
power in such a way thatthe accused may know what points, in the opinion of 
the Court, require explanation, failure or refusal to give which will entitle the 
Court to draw an inference against him. The questions should relate to the 
whole case generally and should not be limited to any particular part or parts of 
it. The Court can always frame questions dealing with such salient points in the 
case as in its opinion call for explanation. The salient points appearing in the 
evidence against the accused must be pointed out tohim ina succinct 
form and he should be asked to explain them if he wishesto do so. In such 
examination every precaution should be taken not to entrap him to make 
incriminating answers and al] questions in the nature of cross-examination should 
be avoided. 


` A refusal to give the accused an opportunity to make a statement at a stage 
when the mandatory part of section 342 of the Code of Criminal Procedure, is 
operative, vitiates the trial, but an insufficient examination at that stage does 
not necessarily invalidate it. < 


Death Reference No. 13 and Criminal Appeals Nos. 583 and 584 of 1924, 
against the order of D, Vaughan Stevens Esq, 2nd Additional Sessions Judge of 
Alipore; dated the zoth September, 1924. 
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Appeals by the Accused and Reference under section .374 of 
the Code of Criminal Procedure, 


The accused were tried ona charge.under sections #9%5 Indian 
Penal Code and Bzlatali Naskar was tried also on a charge under 
section 302 Indian Penal Code. The jury unanimously found 
them guilty and the learned Judge agreeing with and accepting the 
verdict convicted the accused and sentenced Alimuddin and Bela- 
tali to death, and the other five to transportation for life. . Hence 
these appeals and reference. : 


Babu Debendra Narain Bhattackarji for the Appellants. 


Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 
C AV. 
The judgments of the Court were as follows ; á 


Mukerji J:—Alimuddin Naskar, Belatali Naskar, Amir Naskar, 
Boynuddi Naskar, Farazali Naskar, Golam aias Golap Naskar and 
Dudali Molla were tried by the Sscond Additional Sessions Judge 
of 24-Perganas with the aid of a jury. All of them were tried 
on a charge under section ?33,. Indian Penal Code for 
having conspired to commit the offence of murder of one Mom- 
rej Boddy and other members of his family, and Belatali Nas- 
kar was tried also on a charge under section 302 Indian Penal 
Code for committing the offence of murder by causing the death 


-of one Entaj Boddy, a son of the said Momrej Boddy. The jury 


brought ina unanimous verdict of guilty on both the charges ; 
and the learned Judge agreeing with and accepting the verdict, 
convicted all the accused persons in accordance therewith and 
sentenced Alimuddin Naskar and Belatali Naskar to death, and the 
Others to transportation for life. The cases of Alimuddin Naskar 
and Belatali Naskar . are before us on a reference made by the 
learned Judge under section 374 Criminal Procedure Code, as 
well as on appeal preferred by them. 

The facts of the case are fully set out in the learned Judge’s 
charge to the jury and the occurrences in all its gruesome details 
is graphically portrayed therein. A bare outline of the main fea- 
tures of the case, however is necessary in order to visualize 
the evidence that is on the record. . 

In village Daria, within the jurisdiction of P, S. Canning-in the 
District of 24-Parganas, there lived two families, the Boddys and 
the Naskars. Of the seven accused persons named above, the 
first six are brothers and belong to the family of the Naskars, and 
the one named last is their servant. The victims of the alleged 
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conspiracy were the members of the family of the Boddy. The 
homestead of the Boddy was enclosed by a compound wall with’ 
two entrances, one on the northwest and the other on the east, 
and consisted of a number of thatched huts, a kitchen, some sheds 
for the poultry and several gofas or granaries; and just outside 
the g@ompound and to the south-gast of it, there was Khankaghur. 
To the south-west of the said homestead and separated from it by 
a big tank were the houses of the Naskars. 

On the night of Monday, the 7th January, 1924, at about mid- 
night or shortly ther after, took place the occurrence out of which 
the present case has arisen, At that time the five dwelling huts in 
the homestead of the Boddys were occupied thus. In the western 
one of the two huts on the north were Momrej Boddy, his two wives 
* Cindra Bibi and Dasa Bibi, cne of whom was pregnant, his sons 
Jabed Ali, Safed Ali and Yanus, ani his grandson (son of his eldest 
son Entaz) Jiadali, the ages of the four boys varying from ten years 
to two years anda half. Onthe verandah of that hut slept one 
Baburali Baidya. In tne other hut on the north there were Mom- 
rej’s mother Bibijan, a son of Momrej named Esherali and his wife 
Maurjan. In the hut that stood on tho west of the homestead 
there was Entaj Boddy doing some accounts, and his wie Jasimon 
Bibi yas sitting near him preparing betel and smoke for him; and 
there was also an infant girl of theirs sleeping. The hut to the 
south which used to be occupied by another son of Momrej named 
Momtaz and who on that particular night is alleged to have been 
away at Basanti Abad, was occupied by one Sarafat Naskar, 
anephew of Momrej. In the hut on the east there lived one 
Saira Bibi, who was a relation ôf Momrej but with her it is said, 
Momrej was not.on very good terms, In her hut were one Kauch 
Ali and a servant Nasarali. In the Ahkankaghur just outside the 
compound and to the south-east of it, there were two Mohomedan 
and four Uriya servants who used to guard Momrej’s paddy in the 
Khamar. 

The prosecution case, shortly stated, was that suddenly the 
huts were set fire to, the exits from some of them being barred by 
chaining them up from outside, or closing them from outside with 
iron clamps, and the stamp of feet of several persons’ was heard, 
as also loud sounds of blows on'the doors of the huts of Momrej 
and Entaz, Entaz called out that there were men on the dada; 
the reply was received that their jamas (messengers of death) had 
come, - Entaz entréated that their lives might be saved, but he 
was told in reply-that it was not their money but their lives that 
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were wanted. Entaz stepped out with a gun which he had in the 
hut, after forcing open the.door ; but while yet on the threshhold 
the gun was snatched away from him, he was speared in the leg 
and he fell on the courtyard. He tried to crawl and get up but 
was pressed down, and notwithstanding the entreaties of his wife 
Jasiman Bibi, was cut on the neck with a dao and -killed, his head 
being almost severed from his body. Jasiman Bibi made entreaties 
to be allowed to reach her, son who was in Momrej’s hut and was 
shrieking out for her, but was prevented and threatened, and with 
the child in her arms she ran to the house ofa neighbour. Bibijan 
Bibi succeeding in forcing open the door, of the hut in which:she 
was, and on her saying that she had recognized all the accused 
and, that there would be retribution the next day, she was shot 
dead. Esher Ali and Mourjan Bibi managed providentially to 
escape, Sarafat failing to open the door of the hut he was ia, made 
an opening in the thatch and got out through the same. -The 
villagers who came to the spot on hearing the noise of the cracking: 
flames or the reports of guns which were being fixed or on seeing 
the blaze or hearing the cries of others, were speared away. 

The whole homestead of the Boddys, with the exception of the 
Khankaghur was reduced to ashes. Those who arrived in the early 
hours of the morning found only ashes or burnt or «mol.en materials 
there. In Momrej’s hut close to the door were seven charred dead. 
bodies lying in a heap: there were the four boys, the sons and 
grandson of Momrej, over them lay the two wives, and over 
them all lay Momrej himself. Entaj’s dead body was lying near. 
the threshold partly burnt and his head almo t sévered from the 
body. Bibijan was lying dead.on® the verandah of her hut with. 
her entrails out and blood flowing from the verandah into the 
yard. The hut in which Saira Bibi used to live was also burnt 
down, but her property .was. preserved being kept on a machan 
near a. tank and even her poultry was saved. z ; 

The motive alleged for the crime is bitter illfealing which 
is said to, exist between the families of the Boddys and the Naskars, 
This enmity is not disputed, and on the other hand is relied upon 
by the defence as a motive for falsely implicating the accused 
persons., It would appear upon the evidence that the two families 
are related to each other, and up till about four years before: 
the occurrence good relations and amity subsisted between 
them. As deposed to by P. W. g Aynaddi Naskar whose house. 
is on the westside of the homestead of the Boddys.with a path, - 
intervening, the. quarrel between the two families -arose over a, l 
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Small plot of: land which belonged to -the--witness’s uncle. The 
land adjoins the homestead of the Naskars.° It was mortgaged 
to Entaz, but was ‘subsequently sold for arrears of rent and purchas- 
ed by Alimuddin Naskar in the name of his wife. Momrej took 
up the cause: of.the witness’s aunt, helped her with advice and 
money, got-her to institute a suit for setting aside the sale and 
himself :' looked after the litigation’ on her behalf. From the 
evidence of.P. W. 24, the President Panchayet, P, W. 46, Assistant 
Sub:Inspeoctor:Basanta Kumar Singh, P. W. 47 Sub-Inspector Razai 
Robbani and. P; W., 48 Sub-Inspector Soshi Bhusan Rai and the 
papers. produced by P: W. 38 the Recordkeeper of the Magistrate's 
Court at Alipur as also other documents proved in the case, it ap- 
pears that this: quarrel led to a series of incidents and cases between 
“the Parties, On the 25th’ November 1920, when the aforesaid suit was 
pending Momrej was shot with a gun. In consequence of this 
occurrence ‘Belatali Naskar and another person were arrested but a 
final report was- eventually submiitted by the police on the 25th 
January ro2t. On the rst February 1421, Momrej was shot again, 
this time in'his house. -For this Alimuddin Naskar was sent up, 
tried in the Court of Sessions but acquitted on the 24th August 192r. 
On the 30th May, 1922, Alimuddin-Naskar was attacked and 
‘brutally wounded, receiving no less than 22 injuries on his person. 
Entaj and two others weré tried by the Court of Sessions for this 
offence, but were acquitted on the 25th April, 1923. ‘When this 
case was pending, on the 22nd June, 1922, Amir- Naskar lodged an 
information that Esherali Boddy and Momtaz Boddy had -assaulted 
him'with knives, but they were not sent up for trial. The prosecu- 
tion’casé-is that the Boddys were nursing a grudge against the 
‘Naskars in consequence of these events and were not unreasonably 
cherishing in their minds a feeling of despondency begctten of an 
idea that recourse to law- would yield no satisfactory result, and 
that this conspiracy was hatched to redress the wrongs done to 
them and put an end to the source of theit troubles, The defence 
on the other hand urges that there is nothing on the record suggest- 
ing ‘any fresh quarrel after April, 1923, and that it is not likely that 
after such a long period as-had: elapsed -since then, the old grievan- 
ces would burst out. There is however some evidence on the record 
that the Naskars used to threaten ‘the Boddys even during this 
period ; but whether we take that evidence to be literally true or 
not, for it must be- admitted that that evidence is not sufficiently 
specific, it is dbundantly clear that the Boddys were mortally in 
terror of their enemies, whoever they were, for they fitted cotrugated 
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iron sheets againsst the walls and windows of their huts, ‘removed 
the rings that were on thé doors on their outerside, and kept guards 
in the house for the nights. ‘The defence contends that the Boddy 
chad other enemies as well. That is undoubtedly so, for it appears 
that they had litigation with their zemindar one Radhika Mohan 
Roy, and during the police investigation into the occurrence a` 
village doctor named Jatin Chakravarti and also Saira Bibi were 
suspected and arrested. It may be that there were reasons for the 
suspicion ; and indeed, so far at least as` Saira Bibi is concerned, 
the treatment accorded to her properties was suspiciously prefer- 
ential. The whole question however is this: Whether the state 
of feeling between the Boddys and the Naskars was such as might 
induce the latter to commit the offences they are alleged to have 
committed ; and ona careful-consideration of the facts and circhms-" 
tances connected with the different incidents that transpired, 1 
find myself unable to answer this question in the negative. This, 
in my opinion, is sufficient for our present purposes. . 

The main facts of the occurrence have been deposed to by a 
very large number of witnesses who, for the sake of convenience, may 
“be classified into three groups; viz., the inmates of the homestead 
who survived or managed to escape, the villagers who came to the 
spot at the time when the huts were on fire, and the persgns who 
came there after the occurrence was over and could only see the 
condition: of things as it was when they came. , l 

Amongst the first-group of witnesses, the one who saw.the occur- 
‘rence at its very start, as'far as it can be made out upon the evi- 
dence is P. W. 6 Baburali Boddy. He was on the dada in front 
of the-hut in which Momrej himself was. He says he woke up on 
hearing Entaj shout and the dum dum noise on the doors. He ran 
towards Entaj’s dada and was caught by three men who took off his 
clothes, and tied his hands and feet with it. Of the three men he 
recognized two, viz. Belat and Boynuddi. They kept him tied 
in a-fowl-shed near Entaz’s dada. He saw Dudali light something 
long and with it set fire to Entaj's hut, and some other person then 
sprinkled: something on the thatch. He then saw Dudali proceed 
to Mounrej’s hut and set fire to it. He says he recognized in the 
blaze all the seven accused persons, ‘and also’saw two others whom 
he could not recognize. He says that Alimuddin had a‘ gun and 
Belat a chowki. Finding no body near he untied the fastening of his 
hand with his teeth and ran out jumping over the wall near the 
entrance on the north-west; just outside which he noticed: Amir stan- 
ding. On going ‘out he. shouted out to the neighbours and 
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came ‘back with them or followed by them shortly after. At this 
time Alimuddin Belat and others came running and shouted Mar 
Mar, and Alimuddin fired a gun, upon which all who came retreat- 
ed. The most important witness of this group is P. W. I. Jasi- 
mon Bibi, She states that Entaj was writing up accounts and she was 
sitting, near him giving him betel and smoke, and there was her 
infant girl in the room. She describes how she heard the sound 
like the stamp of 8 or ro men’s feet in the dada, and loud sounds 


on the door of her hut and that of Momrej. She states that her. 
husband said, “There are men on the dada,” and on that Belat’s’ 


voice was heard calling out in reply “your jamas (messengers of 
death) have come.” Her husband then cried out “Belat take 
our money and everything but spare our lives.” Belat said “Ara 
we thieves that we shall take your properties ? We want your lives 
and shall have them.” She describes how her husband put car- 
tridges into his gun which was in the room and was about to step’ 
out when the gun was snatched away from him and he was speared 
on the leg, upon which he fell down from the dada to the court- 
yard. She came out with her infant in her arms and with the light 
of the burning thatches of her own hut and that of Momrej she 
could recognise the seven accused persons and saw two others with 
their faces covered up. She says how her husband was pressed down 
and how Belat cut eff his neck with a tree tapping dao inspite of 
her entreaties and how, as she stooped down and entreated,. Entaj’s 
blood spurted out and fell on her cloth. She then ran towards 
Momrej’s hut to reach her son who was in Momrej's hut and was 
shrieking out for her and entreated Belat with folded hands to take 
out the son, but Belat prevented ami threatened her. She says she 
was unable to remember what she did next, but that Amir and Ali- 
muddin were shouting, and finding none near the entrance on the east 
she ran out with the child in her arms and found herself by the side 
of the tank there, There he met Mourjan and both ran to the house 
of the Malis on the north of the tank. P, W, 2 is Mourjan aged 13 
or 14 years, wife of Esherali, another son of Momrej. She states who 
the inmates were of the hutin which she was. She states that 
Bibijan was anxious to go out, that Esher said “Dacoits have at- 
tacked the house, don’t open, they will kill us,” but Bibijan 
opened the door forcibly and came out. Then some one shouted 
from the side of the cook-shed and upon that the accused party ran 
in that direction. At this time she came out and saw Alimuddin, 
Belat and Boynuddi and others whom she could not recognise. She 
states she did not look at their faces out of fear. She then ran out 
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through the entrance on the east and ran up to P. W. r Jasiman Bibi: 
who'was then by the side of the tank and caught her by the hand 
and then they both went to the house of the Malis. P. W. 3 Esher. 
Ali ib the hitsband of P. 'W. 2 Mourjan, He got out of the room. 
after Bibijan and Mourjan had come out and recognised Alimud- 
din, Belat, Boynuddi, Foraz and Dudali going though the gourt’ 
yard towards Saira Bibi’s hut. He says Belat had a dao and Boy-, 
naddi a Ack. He ran to the east and scaled'over the wall and 
went to the house of Jamiruddi Gazi, son-in-law of Saira Bibi’and. 
remained there for the night. P. W. I. Kaich Ali Naskar, a boy 
cf r2 or 13 years of age, a grandson of Saira Bibi, says that he slept: 
in the hut of Saira Bibi that night, and that Nasarali used to sleep 
in thé verandah of her hut at night, but he cannot say where he 
was that night. He woke up on hearing the sound on „the dtors* 
of Momrej and Entaz, went to the dada and found the huts on fire. 
He then saw about eight men of whom he recognized Alimuddin,’ 
Belat, Faraz, Dudali and Golap, He concealed himself under a gola 
on the northside, got on a neem tree and reached the compound’ 
wall, jumped out and ran to the house of the Malis. He states he- 
saw the faces of the five men whom he recognized, that they were: 
between the dadas of Entaz and Momrej. The next witness is P. 
W. 5 Sarafat Naskar who was sleeping in the hut on the south which 
is occupied by Momtaz, He said that Momtaz was away at, 
Basanii Abad. He heard the sound of the chains of his hut put up. 
from outside and then he heard dum dum noise. He asked ‘who 
is there,” and for answer got abuse. He called to Momrej and 
others and heard them shouting. He opened a window, and saw 
the huts of Momrej and Entaz orf fire. He tried to force the door 
open but failed. He then got up on a Macha, made an opening in 
the thatch and got out to the roof, and from there got on to the 
roof of a gola. From there he saw Belat with a dao and Boynaddi 
with a dagger and altogether 7 or 8 men moving between the dodas 
of Momrej and Entaz. He then jumped down and ran to the 
house of one Jharu Naskar and remained there for the night, « ‘ 
Learned vakil appearing on behalf of the accused has. severely 
criticised the evidence of the aforesaid witnesses, and.has pointed 
out even the minutest discrepancies that appear in it-and has 
argued generally ‘as to the improbabilities of their version of the 
occurrence. He has challenged the fact of recognition by P. W. I 
Jasiman :Bibi as improbable on the ground that she isa purda- 
nashin woman and for four years she had no opportunity of seeing 
any of the accused persons,- He has commented on the conduct 
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of those witnesses who proposed to have seen the occur- 


rence and then left the house and did not return again till 
the next morning. He has taken each witness separately and has 
attempted to make out that from the position in which he or she 
was at the time it was not possible for him or her to recognise the 
culprits. Having given the arguments all the serious cone 


sideration that they deserve, I have come unhesitatingly to the 


conclusion that there is nothing substantial or tangible either in 
the evidence or in the probabilities as can throw the least doubt 
upon the credibility of the evidence given by these witnesses. 
Moreover there is ample corroboration of the evidence given by 
P. W. I Jasiman Bibi. A piece of cloth has been identified as 
the one she was wearing by P. W. 40 Ershed Ali, P. W, 42 Abdul 
‘Bari? P, W. 48 Sub-Inspector Soshi Bhushan Roy. The last men- 
tioned witness took charge of the cloth and the Chemical Exam- 
iner’s report, Ex. 16, shows presence of human bleod on it. This 
affords a strong corroboration of her story to the effect that when 
she stooped down to implore Bilat not to cut her husband, the 
cut was administered and blood spurted out and fell on her cloth. 
P. W. 14 Apal Mali and P. ‘W. 15 Nepal Mali both corroborate 
her as to the manner in which she found her way into their house 
and prave that she gave the same story to them as she gives now 
and alsó say that she said she had recognised all the seven per- 
sons, Four other witnesses, viz. P. W. 17 Tamijuddin’ Naskar, 
P. W. r9 Golam Naya, P. W. 26 Kokil Mali and P. W. 40 Ershed 
Ali Mandal also speak of the fact that she gave the names of the 
sail persons as having been recognised. by her on one or other 
occasion afterwards and not later than the next morning. As to the 
recognition of the five men by Esharali, we have the evidence of 
P. W. 27 Jamir and P. W. 40 Ershed Ali Mandal who 
heard their names from Esharali at the earliest opportunity. 
P. W. 27: Samiruddi Gazi-corroborates the story of Esharali as to the 
latter coming to his house and giving the names of the five men 
he had reccgnised. 

"+ Next we come to the second group of witnesses. P., W. 7 
Mojahar Gazi, P. W.’8 Kachimuddi Naya and P. W. 19 Golam 
Naya came on hearing the cries of P. W. 6 Baburali Baidya and saw 
Alimuddin with a gun and Belat with a dao near the entrance on 
the northwest, P. W. 7 is the Imam of the local mosque, and says 
he has no‘quarrel with Alimuddin who is a near relation of ‘his ; 
he says that both the accysed shouted out that any one coming 
near would be shot, and that Alimuddin fired at him and others, 
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CRIMINAL. P. W, 8 also says that both of them rushed out from inside the 
fone homestead crying mar mar. Alimuddin fired his gun P. W. 9 
Pre Sta Aynuddi Naskar whose house is on the west of the homestead and 
v- not very far speaks of having heard the notice and shouts and 
Emper ba having come near the said door and found Alimuddin with 
Mukerji, F.. a. gun and Belat with a dao standing there and says. that 


Alimuddin was asking people to move away threatening them 
that otherwise he would fire. He also says that subsequently 
he noticed the said two accused as also Dudali with a 
gun coming out of the homestead. This witness however 
is the person with whose aunt Alimuddin had litigation about 
the price of land which has been referred to above and it has also 
been proved that there has been ill-feeling between him and the 
family of the Naskars. His evide nce therefore must be taken With’ 
some degree of caution. P. W. 19 Golam Naya says that on hearing 
Babural’s cries he got up, saw a glare, noticed Momrej’s house on 
fire, ran in that direction but fell back hearing a gunshot. P. W. 
10 Dulal alias Dulo Naya lives on the west of the homestead. On 
hearing gunshots and shouts he ran up to the north west door and 
saw Alimuddin with a gun and also Boynuddi and says that both 
rushed at him, the former saying “Shoot the sala” He isa wit- 
ness who is related to both the parties. P. W. 11 Hanif Molla who 
lives to the south also came up and met his cousin P. W, r2 Bahar 
Ali Molla standing near the homestead, had a talk with him, and 
saw the homestead on fire and Alimuddin, Belatali, Faraz and Boy- 
nuddi came out, Alimuddin with a gun in his hand. P. W. 1:2 Bahar- 
ali Molla corroborates P. W. r: Hanif Molla as to having met 
him and as to the conversation that he had with him and 
says he saw the fire roaring and saw Alimuddin, Bilat, Boynuddi, 
Faraz, Dudali, Golap, Amir and two or three others wom he did 
not recognise came out of the Boddy’s house. Then there are two 
witnesses P. W. 13 Bharat Haldar and P. W, 18 Durga Charan 
Bania. P. W. 13 says that he woke up on account of the illness of 
his boy servant and went to P, W. 18 and from the bank of a tank 
pear the latter’s house saw the conflagration. They both saw Ali- 
muddin with a gun and Belat and Faraz came rushing at them. Belat 
was a pupil of P. W. 18 Durga Charan Bania at his pathsala, P., W. 
20 Naioo Naskar came to the spot on hearing the shouts of Sharafat 
saw the fire and heard a gunshot inside the homestead and ran 
.away. P W, 29 Fakerali is one of the servants sleeping in the 2zan- 
ka. He woke up on hearing cries and gunshots, saw a blaze all 
yound and feeling afraid ran away. 
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The néxt class of witnesses are those who came to the spot some- 
time after and towards dawn or thereafter. P. W. r4 Apal Mali and 
P.W. 1 g Nepal Mali and their father P. W. 26 Kapil Mali are per- 
sons towhose house Jasiman and Mourjan were helped to go to. P, 
W. 27 is Jamir Gizi who says that he woke up on hearing gunshots 
and “cries, ran towarls Momrej’s house, saw the house burning, 
heard reports of gun and came back. Then there are two other wit- 
nesses whoss evidence needs special mention ; they are P. W. 16 
Durgapada Dhali Chowkidar and P. W. 17 Tamizuddi Naskar. The 

‘latter is the father of Mourjan and lives a few zashis to the west. 
He says he woke up hearing a gunshot, went out and saw a glare 
tothe east. He advanced and saw Momrej’s house on fire. He 

: went near the house, felt frightened and returned home. He again 
went to the spot before dawn. After him, he says, Golam Naya, 
Nanu Naskar, Samir Mondal, Jaker and Kapil Mali came, He saw 
the nine dead bodies, and was ` talking tò Jaker when the chowki- 
dar arrived at the spot. He abused the chowkidar for turning up 
late and the latter explained that he was ill, and he ther sent the 
chowkidar to the thana. The chowkidar P. W. 16 gives similar 
evidence, and speaks to having lodged the first information, which 
was recorded at the thana 12 miles off at 1o A. M. 

The evidence of all the above witnesses has been criticised in 
great detail and points have been sought to be made out showing 
the improbabilities therein. The conduct of the witnésses who 
came to the spot and went away without doing anything or render- 
ing any help has been severally commented on. The discrepancies 
in the evidence have been fully laid bare. Taking into account, 
however, all that has been said in this respect on behalf of the 
accused I have not been able to discover any thing upon this evi- 
dence which may make me feel doubtful as to its truth. The evidence 
of each one of the witnesses is full of circumstantial details and there 
is a ring of truth that pervades their testimony. 

Some points have been sought to be made out of the first infor- 
‘mation and they deserve special mention. In the first information, 
the chowkidat stated that at the spot he met Momtaz Boddy, Tomi- 
zuddy Naskar, Hamiz Boddy, Golam Naya, Samir Mandal, Nanu 
Naskar and many other persons and that he did not enquire whe- 
ther any one was seen setting fire to the house and whether any one 
was suspected by any body, but that Momrej Boddy had a bitter 
quarrel with Alimuddin Naskar and his brothers, and therefore it 
was suspected by the chogkidar that they may have been implicated 
in the matter. In his evidence the chowkjdar said that he had 
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met § or 6 men on’spot, and named Tamijuddi Naskar, Nanu Nas- 
kar, Golam Naya, Samir Mandal, Kopil Mali and a dark boy. It 
has been urged that the suppression of the name of Momtaz was de- 
liberate and false, and that it was highly unlikely that if the chowki- 
dar stayed at the spot for half an hour, as it is said that he did, he 
could not have ascertained the names of the accused. 1t will be,seen 
however that of the witnesses Tamijuddi Naskar, Golam Naya, 
Nanoo Naskar, Samir Mandal, Kokil Mali and Jaker Ali Sheikh 
none had seen the accused or met any one who had .seen the 
accused.at the occurence. It will also be clear upon the evidence, 
of P. W. 17 Tamijuddi, P. W. 29 Jaker Ali, P, W, 32 Masoruddi and 
P. W. 35. Safar Ali and of P. W, 25 Momtaz himself .that Momtaz 
was absent at Basanti-abad and informatioa of the occurrence was 
conveyed to him there the next day. Itis evident also that ¢he: 
chowkidar’s explanation that he mistook Jaker Ali for Momtaz.is true. 
` The non-examination of witnesses by the prosecution has also 
been made a ground on behalf of the accused. Saina Bibi and 
Nasarali have not been called. It may be assumed that if called 
they would not have supported the prosecution. As to Saira Bibi, 
suspicion attaches to the manner in which her property and poultry 
came to be preserved. It is not clear whether Nasarali was actually in; 
the homestead that night, but any way he was suspected with having 
been conceraed in the crime. Hanija Boddy’s name is in the first i ins, 
formation. but there is evidence that he is siding with the accused., 
Of the, two Mahomedan servants in the 44anka one appears not to. 
haye been called, but the point has not been made clear as to who 
he was.. Of the four Uriya servants who were in the anka, one: 
was called in the Court of the committing Magistrate but it is said 
has disappeared since then. Making every allowance for,the pre-,, 
sumption. that may arise from the non-examination of available wit-° 
nesses, it is difficult"to hold that that can at all outweigh the 
mass of unimpeachable evidence that is already on the record. 

-There is on the record the retracted confession of the accused 
Amir, ‘That is of no value as against the two accused with whom 
we .are_ concerned. -The evidence relating to the said confession 
and that relating to finding of the gun at the spot in a tank pointed. 
out by Amir has been discussed in detail before us for the purpose, 
of showing that the conduct of the police was not satisfactory. It 
is sufficient to say. that 1 have not been able to discover anything 
in connection with this matter which may lead me to ‘suspect that 
there. was any unfaifness or- ‘concoction on the part of the police in. 
this case. ; s E Ree 
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Ale the occurrence two- big iron clamps. were found one in 
front of Momrej’s door and another in front of Entaz! s door and a 
spade head was also found in front of Momrej’ 's door. The evi- 
dence is that the doors of “Momrej. and Entaz had no rings or 
chains on the outside and the prosecution case is that the clamps 
were gised for preventing the ‘doors fron being opened. The clamps 
were identified by P. W. 30 A mbica Charan Karmakar as having 
been made for Alimuddin about a week before the occurrence. The 
witness: was able to: recognise the clamps as they were somewhat 
out of the ordinary and were prepared by him from iron supplied 
by Alimuddin. Mention may also be made ofthe fact that in the 
course of search of the house of the accused amongst other things 
a koch with fresh blood. on it was found. There is evidence also 
“that on the night of the occurrence the thatches of Alimuddin’s 
house were covered with coarse mats and quilts, suggesting that 
precaution was taken that the thatches might not catch the fire 

‘It is unnecessary to refer to the other evidence that is on the 
record. The evidence referred to above and which, as I have 
said, there is no reason whatever to disbelieve or discard, leaves no 
room for doubt as to the presence of the two accused persons at 
the homestead of Momrej Boddy at the time of the conflagraticn 
and.as,to-their participation in the acts that have been ascribed to 
them by the witnesses who have deposed in the case. Speaking for 
myself, I am not inclined to attach much importance to~the evi- 
dence of the blacksmith P, W. 30 or the finding of the bloodstain- 
ed koch —not that I do not believe that evidence, but because even 
apart from that evidence the guilt of the accused, to my mind, seems 
to be perfectly clear, Their presefice at the spot, coupled with the 
acts attributed to them leaves no room for doubt-in my mind, that 
they came there in pursuance of a conspiracy to murder 
Momrej Boddy and other members of his family by setting 
fire to. his homestead. The conduct of the persons involved 
in:.the occurrence also suggests that the _lives of Momrej 
and Entaz. were the chief objective of the conspirators, and the 
others. perished because they happened to be in the same huts 
with Momrej.. . This would explain why Jasiman and her child and 
Mourjan and Esharali succeeded i in escaping, As to Bibijan she 
was killed probably because of the threat that she uttered. I see 
no reason to disbelieve the evidence of Jasiman as to how Entaz 
was killed, and on that evidence I -consider that the offence of 
murder. aS. regards. -Belatali. has been satisfactorily restab; 
lished, : : 
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There remain now for consideration a few other arguments 
that have been put forward on behalf of the defence. i 

Objection has been taken tothe admissibility of the state- 
ment contained in the first information to the effect that Alimuddin 
was a C. T. convict, It is said that this statement is 
inadmissible in evidence as being evidence of bad character of 
the accused and should not have been let in, but should have 
been expressly exclided when the First Information was proved in 
evidence ; and that in any event, the learned Judge should have 
directed the jury to leave it out of consideration or to use it only 
for the limited purpose for which the defence used it in the cross- 
examination of the chowkidar P. W. 16. Now, the expression 
used in the first information is “C. T. Dagi.” It is not very | 
clear whether by it 'was meant that Alimuddin wasa convict or that 
he was merely a member of a Criminal Tribe and so came under 
the purview of the Criminal Tribes Act and was thus a Dagi in the 
sense of a branded person who is looked up by the police during 
nights. If used in the latter sense, it would not necessarily im- 
ply that he himself was of bad character. Be that what it may, 
the first information was proved in evidence during the examina- 
tion-in-chief of the chowkidar and was presumably read out to the 
jury. In cross-examination, the defence made the fact clear‘and 
evidently relied upon it as would appear from the following answers 
of the witness: '“ Alimuddin is a C. T, Act Dagi. 1 used to look 
him up every night, buton the night of the occurrence, I did not 
look him up.” After this cross-examination [do not think the 
learned Judge need have given any special directions in this matter, 
and in any event, I have no reason to think ‘that, in this case, this 
statement in the first information affected the verdict of thej jury 
in a way prejudicially to the accused; 

It has been argued that believing all the evidence as to the 
occurrence the case would not go beyond a conspiracy to commit 
the offence of culpable homicide, and that it has not been proved 
that the object of the conspirators was to commit murder. This 
argument overlooks some very important circumstances which 
appear in the case. It is quite clear, even discarding the theory of 
the prosecution as to the clamps having been put on the doors of 
Momrej and Entaz that the egress of the inmates out of the said two 
huts was barred, and Entaz when he got out and even after the guh 
was snatched away from him and he was powerless, was killed, and 
the pesition of the seven dead bodies in .Momrej’s hut indicated’ 
not confusion but deliberation due to despair on the part ‘of in 
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mates when they had failed to get out after making all possible 
endeavours for the purpose. There is also the fact that Jasiman 
was prevented from rendering assistance to her son who was in 
Momrej’s hut, and that the chains of the door of the hut in which 
Sarafat was at the time were put up to prevent his exit. These 
factsgo my mind conclusively proved that the intention of the 
conspirators was to burn the inmates to death and that is nothing 
less than the offence of murder. . 

Lastly, it has been contended that there has been no adequate 
examination of the accused under the mandatory provisions of sec- 
tion 342 Criminal Procedure Code. The matter is one of consi- 
derable importance and is constantly coming up before the Court 
and I desire to deal with it here. f 

“Sec. 342 sub-sec. (r) is divided into two parts, The opening 


words of the sub-section “For. the purpose of enabling the accused: 


to explain any circumstances appearing in the evidence against 
him’’ governs both the clauses that follow. It is with the latter 
clause, which is mandatory with which we are concerned here. 
Reading the aforesaid words into this clause in the place of the 
words “for the purpose aforesaid” the clause would run thus :—. 
“The Court shall” for the purpose of enabling the accused to ex-. 
plain any circumstances appearing in the evidence against him 
“question him generally on the case after the witnesses for the pro- 
secution have been examined and before he is called on -for his 
defence.” The precise question for consideration is what is the 
nature of this questioning that the legislature had in view. 

Under Act XXV of 1861 and Act VIII of 1869 the examina- 
tion of the accused person was distretionary with the Court. Section 
202 of Act AXV of 1861 which appeared in the Chapter headed 
“ On preliminary enquiry by the Magistrate in cases triable by the 
Court of Session” ran thus: ‘“ It shall be in the discretion of the 
Magistrate, from time to time, at any stage of the enquiry to exa- 
mine the accused person, andto put questions to him as he may. 
consider necessary. It shall be in the option of the accused person 
to answer any such question.” Section 373 of Act XXV of 186r 
which was in the Chapter headed “ Trial before the Court of 
Session” ran thus—" The Court, at the close of the evidence on 
behalf of the accused person, if any evidence is adduced on his 
behalf, or otherwise at the close of the case for the prosecution, 
may put any question to the accused person, which it may. think 
proper. It shall be in the option of the accused person to answer 
such question.” In Act VIII of 1869 -a-slight variation was made, 
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section 203 of the earlier Act being left untouched and section ’373° 
being altered as follows :—“ The Court atthe close of the casé for- - 
the prosecution and at the close of the evidence on behalf of the : 
accused person (if he produced any evidence), may put any qués- 
tion to the accused person which it may think proper. It shall be 
in the option of the accused person to answer such questions,eand ' - 
after such questions shall have been answered by‘the- accused’ per- - 
son, he or his counsel or agent may address the Court on the subject’: 
thereof.” A new section namely section a62 A was also introduced . 
which provided that the Magistrate might examine the accused: 
person subject to the provisions of sections 202, 203, 204 ‘and-205; 
The discretion thus vested in Courts was often not- exercised and: 
this led to the following instructions being issued by this Court by: 
a letter dated 28th July, 1864: ‘ Although the Code of .Crimifial * 
Procedure does not make it imperative on a Magistrate to examine ` 
an accused person at any stage of the enquiry before committing. 
him to stand his trial at the Court of Session, the Court thinks it’ 
necessary to impress upon all Magistrates the expediency of the 
general adoption of this course at some stage or other of the enquiry. 
In those few and exceptional cases, in which the guilt of an accused’ 
may be beyond reasonable doubt, the practice in force may be 
permitted without risk ; but inasmuch as it is discretionary, with 
a Magistrate to discharge or commit an accused person, according 
as he finds that the evidence is, in his opinion, sufficient for his 
conviction by the Court of Session or otherwise, it is obvious that 
the truth of any ordinary case will be best elicited and obscure 
points will be cleared away, by any explanation that the accused 
may wish to give, when, after hearing all the evidence against him 
or at any time in the discretion of the Magistrate he may be sub-~ 
jected to an examination before the Magistrate on points requiring 
elucidation, it being clearly explained to the accused that it is his 
Option to answer such questions or not: The Court however desires 
to explain that in issuing these directions, it in no way sanctions 
Any proceedings of an inquisitional nature.” The italics in the 
above extract are mine. -It is clear upon the words used that the 
examination was to be on points requiring elucidation, was not to 
be of an inquisitorial nature, and the object aimed at was- to elicit 
the truth by enabling the accused to explain matters and also-clear- 
ing up obscure points by means : of such explanations. 

Then came Act X of 1872 in which the discretionary nature of 
the exaniination was-retained so-far as enquiries into cases triable 
exclusively by the Court of- Sessions were concerned, and in the 
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trial of these cases the examination was also ‘made compulsory, 
and a- provision was introduced allowing a discretion in Courts for. 
the examination of accused persons in all other enquiries and 
trials, The relevant sections in that Act were as follows :— - . 

Section 193 in the Chapter “ Of enquiry into cases triable by: 
the Caurt of Session or High Court” ran thus: The Magistrate 
may from time to time, at any stage of the enquiry and without pre~ 
viously warning the accused: person, examine him and put such 
questions to him as he considers necessary. The accused person 
shall not render himself liable to punishment for refusal to answer 
such questions, or for giving false answers to them, but the Magis- 
trate shall draw. such inference as may to him seem just from such 
refusal.” To this there was an explanation in these words—‘ The 
dansw®érs given by an accused person may be put in evidence against 
him, not only in the case under enquiry, but also in trials for any 
other offences which his replies- may tend to show-he has com- 
mitted.” 5 

Section 214 in the Chapter “ On the trial ef Warrant Cases by: 
Magistrates”. made the provisions of-section 193 to apply: to Ha 
conducted under that chapter. 

Section 250 in the Chapter headed “Trial by Court” of Ses- 
sion” rap'in these words. ‘ The Court may from time ‘to time 
at any stage of the trial, examine the accused person, and shall 
question him generally on the case after the witnesses for the 
prosecution have been examined and before -he is.-called on for 
his defence,” ; i ' 3 

Section 342 in the Chapter headed “-Evidence how taken” 
was in these words :—" In all inquiries and: trials a Criminal 
Court may, from time to time, and at any ‘stage of the proceed- 
ings, put any amertigas to the accused person which such Court 
may think proper.” 


Section 343 ran thus :—~The scene person shall not be liable 


for any punishment for refusing to answer or for‘ answering falsely ~ 


questions asked under section 342, but the Court shall draw'such: 
inferences as seem just from such’ refusal.” . a 

The above was the law introduced by Act X of 1872. To say the 
least the wording of the statute was dangerously wide. For some 


time it went on being administered in the Courts producing -all - 


the consequences : that- the departure from the -general policy 
of the -English criminal law was bound to bring on and more 
than fulfilled. the expectatiqns embodied in the view of Sir George 
Campbell'as contained-in ‘his reported speech on the Bill. He is 
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reported to have said as follows :—" Not only were those provi- 
sions (meaning the rules of English law) now unnecessary in 
England but they are specially out of place ina country where it 
was not pretended that the subject enjoyed that liberty which 
is the birth-right of an Englishman ; and it was not intended to 
introduce rules into the criminal law wnich were designed with the 
object of securing the liberties of the people. That being so, His 
Honour thought that they might fairly get rid of some of the rules 
the object of which was to secure for the people that jealous protec- 
tion which the English law gave to the accused. It seemed to him 
that they were not bound to protect the criminal according to any 
code of fair play, but that their object should be to get at the truth, 
and any thing which would elicit the truth was regarded. to be 
desirable for the interests of the accused if he was inndtent, 
for those of the public if he was guilty. That being so, he would 
say that he had no sympathy whatever -for those things which his 
honourable friend Mr. Stephen had called superstitious, For ins- 
tance, His Honour did not see why they -should not get a man to 
implicate himself if they could ; why they should not do all they 
could to get the truth from him; why they should not cross-question 
him and adopt every other means short of absolute torture, to get at 
the truth.’ The way in which the law was administered was 
fraught with dangerous consequences and was found unsuitable 
in course of time and the different High Courts laid down a series 
of rulings in which it was held that the power that the law 
gave should be used to ascertain from the accused how he can 
explain the facts adduced in evidence against him and not to drive 
or entrap him into making self-incriminating statements, and it was 
enjoined that questions must not be put to the prisoner when there 
was nothing against him on the evidence adduced by the prosecu- 
tion or in the middle of the case for the prosecution, so as to make 
out a case against the accused when there was none or so as to sup- 
plement the case for the prosecution when it was defective. These 
series of rulings made it necessary to amend the law when the 
Code was revised in 1882. Inthe amendment made by Act X of 
1882 the provisions relating to the examination of an accused per- 
sop, which were scattered in different Chapters in the previous Acts 
were removed from those Chapters and brought under the Chapter 
headed “ General Provisions relating to inquiries and trials.” One 
noticeable alteration was made by the addition of the words ‘ For 
the purpose of enabling the accused to.explain any circumstances 
appearing inthe evidence against him”; another was the substi- 
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tution of the word “ may’ for the word “shall” as regards the 
drawing of inference against the accused ; and there were other 
changes made as well. The result of the amendment was to 
frame the scattered provisions into one comprehensive section i.e, 
section 342 of Act X of 1882 and it has retained its shape in Act 
V of 9898 and has not been affected by the amending Acts of 1923. 
The object of the amendment is stated in the following extract 
from the Report of the Select Committee on the Bill of 1882 : “ We 
think that the present law gives too great a latitude to the Ceurts 
with regard to the examination of an accused person. The object 
of such an examination is to give the accused an opportunity of 
explaining any circumstances which may tend to criminate him, 
and thus to enable the Court, in cases where the accused is unde- 
fend%d, to examine the witnesses in his interest, It was never 
intended that the Court should examine the accused with a view 
to elicit from him some statement which will lead to his convic- 
tion. We have therefore limited the power of interrogating the 
accused by adding to the first paragraph the words, “ For the pur- 
pose of enabling the accused to explain any circumstances appear 
ing in the evidence against him.” ‘We think the accused should 
always have this opportunity of explaining and we have, therefore, 
required the Court to question him generally for the purpose 
‘before he enters on his defence,” 

The section as it stands is undoubtedly for the benefit of the 
accused, the provisions embodied in it enable him to explain the 
circumstances, appearing against him in the evidence. I cannot how- 
ever concur in the view that it is intended merely for his benefit, It 
is a part of a system for enabling the Court to discover the truth and 
it constantly happens that the accused’s explanation or his failure 
to explain, is the most incriminating circumstances against him. 
-The result of the examination may certainly benefit the accused.if a 
satisfactory explanation is offered by him ; it may however be inju- 
tious to him if no explanation or a false or unsatisfactory explana- 
tion is given. These conclusions, to my mind, follow from the words 
“ without previously warning the accused” which appear in the 
first part of sub-section (1) and the provision as to the drawing of 
inference contained in sub-section (2). If that be the intention of 
the legislature, as I have no doubt it is upon the words of this 
section, it inevitably follows that the Court should not only have 
the power to point out to the accused the circumstances appearing 
in the evidence which require explanation, but that it must out of 
fairness to the accused exercise that power in such a way. that the 
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Cäiminan. accused may know what points in the opinion of the Court require 
fom: explanation, failure or refusal to give which will entitle the Court to 
wee 


draw an inference against him. 
' > To this interpretation three main objections are suggested. 
te It is said that the expression * question him generally” indicates, as 
Mukerji, F. conttadistinguished fromm the expression “put such questions to 
= him as the Court considers necessary” that the points need not be 
put to‘the accused but a general question will suffice. In my 
opinion the word “ generally” does not limit the -nature of the 
questioning to one or more questions of a general nature ‘relating to 
the case, but-it means that the questions should relate to the whole 
‘case generally-and should not be limited to any particular part 
‘or parts of it, It will be seen that the word “generally” appear- 
ed in section 250 of Act X of 1872- when the intention ‘of -the 
legislature was quite clear as to why they were departing from 
‘the English rules or procedure. There is ‘no foundation for 
the argument that the word “generally” was put in out of solicitude 
“for the accused with a view to protect him against a detailed 
examination by thé Court ; and indeed whena detailed examina 
è tion is permissible under the first part of the section, even with- 
tout previously warning the accused there is no reason why it 
‘should not- have been intended ‘in. the latter part as wel, A 
- second argument relates to the provision enabling the Court and 
‘the jury, if any to draw an inference. It is contended that the 
` expression “ circumstances appearing in’ the evidence” mean those 
“that appear to the accused, and it is urged that there is no 
‘point in-requiring the Court to point out to’ the accused what 
-appears' to it as calling for explanation, for in a trial with the 
‘jury, the jury will also be -entitled-to draw inferences against the 
- accused -if the circumstances are not explained, and it -is asked 
show can a Judge: be expected to put:to the accused what -circums- 
tances are-weighing inthe mind of the jury. At.first sight, this 
seems'to be a difficulty, but-it will:be observed that sub-section (2) 
provides for inference being drawn from the refusal to: answer 
the questions and also from the answers given to the questions 
themselves and not from the omission to-explain the circums- 
tances. The Court can always frame questions dealing with such 
z salient points in the case -asin its opinion call: for explanation. 
l Lastly it is argued that it will be extremely difficult to frame`ques- 
tions such as -would not elicit incriminating answers or be questions 
of a catching nature. To this the answer is that the incompetency of 
‘a tribunal in administering the law or the-difficulty .in’ administer- 
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-ing itis no ground for whittling down its- provisions. Besides,  Crimaz, 
- I do not see why it would not be possible to put before the accus- So: 
ed the salient facts and circumstances as théėre appears in the evi- , Alina a 
--dence against him and ask him if he has any explanation to v. 
offer, * Emperor 
- ‘here is scarcely any reported decision which directly bears Mukerji, 9. 


“upon the question of sufficiency of an examination under the man- 
datory provisions of section 342 Criminal Procedure Code, There 
are three unreported decisions of this Court to which I shall 

~ presently refer. In Criminal Revision No. 237 of 1924 decided on 
the 24th June, 1924, where it appeared that the question put to the 

“accused ‘was " what is your defence ?” it was argued that the ques- 
‘tion was not of the nature contemplated by the section. This 
- COurt (Newbould and Chakravarti JJ.) refused to follow the deci- 
- sion of a single Judge of the Patna High Court inthe case of 

- Bokhari Singh v. The King-Emperor (1) and held that the 

~ question was sufficient. In Criminal Revision No. 182 of 1923 

-~ decided by this Court om the roth December 1923, the question 
put tothe accused was ‘' what is your defence? In that case 
Greaves J. (Panton J. corcurring) observed as follows: “1 think 
there is no doubt that the proper method under section 342 

. Criminal Procedure Code is to put at the close of the prosecution 
“case and before the accused enter on their defence shortly and 
succinctly the main -points which appear upon the prosecution 
. evidence bearing against ‘the accused. But what’ we have got to 
consider in this case is whether what has been done is sufficient 
- compliance ‘with section 342 or „Whether section 342 has been 
complied with, We do not for a moment suggest that the couse 
adopted here is a desirable course and we think that the Magis- 
trate should have: followed the course which I have already 
indicated, But we are not prepared’ to interfere in the present 
case on the ground that section 342 has not been complied 
with, for all ‘the accused had an opportunity of stating what their 

‘defence was upon the evidence as given, and it was open to 

‘them to do as they have- done and ‘instead of answering the 
general questions put to them to rely on the written statement for 

-the purpose of meeting the case for the prosecution, In Criminal 
Appeal No. 547 0f'1923 decided by this Court on the rsth Jan- 

` uary, 1924, the accused had been asked if they desired to make 

“any further statement to what they had done before the Committing 
_* Magistrate and-they: refysed-to do so. salina -and Panton, J 
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observed thus in their judgment in that case:—"Now, we -have had 


occasions to point out more than once that the proper method 


of applying section 342 is to bring to the attention of the accused 


specific matters which appear in the evidence against them and 
that merely questioning them generelly as to whether they have any 
thing to say orto add to what was said before the committing 
Magistrate is not a satisfactory method.of applying section 342 and 
we hope that the Courts in future will bear this in mind when the 
time comes to question the accused under the provisions of section 
342, but we are not prepared to say that what was done in.this case 
necessitates a new trial.” 

As I have said there is -no seboned decisioni in which the 
question directly arose for consideration but there area series of 


. cases in which the section has been interpreted by the different” 


Courts which have had occasion to administer it, and though most 
of these decisions are not to be treated as binding on us, it is not 
undesirable to refer to them as they throw some light on the ques- 
tion. -In the case of Hossein Buksh v. The Empress (1), in deal- 
ing with section 250 of Act X of 1870 quoted above Prinsep J. 


‘observed (Morris J. concurring) that the real. object inthe power 


given to the Court was to.elicit from the accused how he proposes 
to meet such portions of the evidence which, in the opinion, of the 
Court, implicates the accused, in the commission of the offence with 
which he stands charged. In the case of Queen-Empress v, Har- 
gobind Singh (a), Sir John Edge C. J. and Tyrell and Knox JJ. 
odserved that it required no knowledge of law to understand the 
section and to understand that it is not for the purpose of ascertain- 
ing what witnesses the accused fntends to call, or what evidence 


. they- will give or what his defence is, that a Court is justi- 


fied or authorised in examining an accused under that section. In 
the case of Raghu Bhuonj v. Emperor (3) Sultan Ahmed J.. ob- 
served thus :—“The real object of the latter part of section 342 cl. 
(1)-is to ascertain from the prisoner how he can meet what the 
Judge may consider to be damnatory evidence against him.” The 
same view has been taken by a later decision of the same Court in 
the case of Bokhari Singh v. Emperor (4) in which Kulwant Sahay J. 
observed that it was compulsory for the Court uuder section 342 


. to-question the accused in such a way as to enable him to explain 


any circumstances which appear in the evidence against him. It 
was’held in that case that the mere asking the accused as to whe- 


a) (1880) I. L. R. 6 Calc. 96 (102% (2) (1892) Ia L. R. 14 All 242 (253). 


(g) (1920) 21 Cr. L. J, 705 (709). (4) (1924) Ce W, N. Supp. Pat. 198, 
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ther he bas anything further to say is not a sufficient compliance 
with the second part of the section, and that the questions must 
be framed in such a way as to enable the accused to know what 
he is to explain and as to what are the circumstances against him 
and for which an explanation is needed. In another case of the 
same Court, namely the case of Panchu Choudhuri v. Emperor (1) 
in which the committing Magistrate had put a specific question to 
the accused as to whether he had committed the offence and the 
accused answered in the negative, and then in the trial Court he 
was asked whether he wished to add anything to the statement 
which he had made before the committing Magistrate, Bucknill J. 
observed as follows :—“It can easily be seen that if it is 
to be said that a judicial officer must ask this or ‘that question 
“or this or that series of questions under the provisions of 
section 342 Criminal Procedure Code, the practical effect of the 


working of that section could be criticised in revisional applications 


on every possible occasion. I can well understand that where 
an accused is undefended the tribunal may well point out to him 
the elements of the evidence adduced against him which seems in 
his own interest to demand his explanation ; but where an accused 
is defended by a legal practitioner, it would, I think, be altogether 
impossible to expect or desirable to contemplate a tribunal entering 
upon a lengthy examination of an accused person which might 
easily develop into a recounting of the history of the whole case 
or into, what would be far worse, some sort of cross-examination.” 
With all deference to the learned Judge, I should observe that this 
distinction between a defended and an undefended case ignores the 
object of the section itself which has been so forcibly pointed out by’ 
Rankin J. in his judgment in the case of Pramatha Nath Mukho- 
padhyay v. King-E-mperor(2), that this examination is a matter entire- 
ly between the accused and the Court, and that the legal advisers do 
not come in or count in this examination at all, In another case of 
the same Court, namely that of Fats Santal v. Emperor (3), Sir Daw- 
son Miller C. J. and Adami J. observed as follows :— ‘In the present 
case, it does not appear that any question whatever was asked of him 
‘or that his attention was directed to any portion of the evidence 
which might appear to call for an explanation and in these circum- 
stances it seems to us that the trial was entirely irregular and that 
the verdict cannot stand.” In this case, the accused had been 
examined by the committing Magistrate, but there was no exami- 
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CRIMINAL.: nation by the trial Judge. The Lahore High Court ‘in -the -recent:: 
hk case of Barkan Singh v Emperor (1) had-to:deal with the effect of 
Paes ae non-examination of the accused when he filed a written statement ; 
CA and :declined, when asked, to add anything to it. . Broadway J. 
Em peror.! 


ete while holding that the omission was not fatal observed: as fohows :—.- 
Makerji, Fe “Although it would have been-better for the Magistrate to have, put- 
a definite. questions to the appellants, I am unable to hold that the: 

procedure adopted in the case was so illegal as to vitiate the whole 

trial.” In:the case of Zn re Venkata Basrur Row (2) of the Madras. 

High Court, Spencer J. dealing with-a letter from which an infer- 

ence adverse to the accused was drawn- by the Court observed as. 

follows “If it was intended to treat- this -letter as a circumstance, 

appearing against the first accused and to draw inference from it- 
against him, it-would have been a fair and natural procedure for she.* 

Judge, in the exercise of the power which he had under section 342. 

Criminal Procedure Code to examine the accused about it and put; 

such question as would enable.him :to explain its significance. . As, 

it was,-he was asked no question and he made no statement relative ; 

to the document.” The precise point came up for consideration in; 

the Central Provinces, where the procedure seems to be well settled: 

° in the case of Mussammat Tani v. Emperor (3) in whicb Batten Jer 
C. and Kotwal A. J C. following an earlier decision of the Nagpur : ++. 

Judicial Commissioner's Court Emperor v. Katay Kisan lah held 

that the object of Sec 342 Criminal Procedure Code is (1) to com- 

municate to the accused, to the full extent what may be found neces-. 

ary in each particular case, what is alleged against him in the evi- 

dence for the prosecution, and (2) to ascertain from him what ex- 

planation or defence in law or io fact, he wishes to put forward in 

respect thereof, It was expressly laid down by the Court, that it 

is necessary that the attention of the accused, should be drawn to 

all the vital parts of the evidence against him and that it was not 

a sufficient compliance with the provisions to ask the accused. the 

general question, “Have you anything more to say in this case ?” 

or “you have heard the prosecution witnesses against, you: what. 

have you to say ?” I have not been able to find any opinion of the 

Bombay High Court in this matter, but specimens of examinations 

that.are to be found in some of the reported .cases point to a de» 

tailed examination being the practice that obtains in that Presiden- 
° cy.. In one of the-cases in that Court,, viz, Basappa Ningappa v, . 
Emperor, (5) Hayward J. characterised the examination of the ac> 


(2) (1921) 22 Cre Le J. 276. (2} (1911) 13 Cr. L. J. 226 (232). 
(s) (1918) 26 Cre L. Js i8. -0 G } (4) 17 c. P. Ea R TEN $ 
{5} (1915) 16 Cr. L, J. 705. ee rere : i 
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cused person held by the committing Magistrate as perfunctory, 
indicating that something more than a general question is necessary 
and observed that the Jaw requires that an opportunity shall be 
given to the accused himself to explain and not that this important 
step in the procedure should be ‘left to his pleader. The same 
view has been endorsed by the Courts in Burmah. In the Court of 
the Judicial Commissioner of Upper Burmah Riggs J C. in the case 
of Nga San Nyein v. Emperor (1) held that the object of examining 
an accused person is to afford him an opportunity of explaining 
away evidence against him that each point appearing in evidence 
should be put to him and he should be invited to offer his expla- 
nation or comment on it, anything in the nature of cross-examina- 
tion being avoided. The Burmah High- Court, in the case of 
Maung Hman v. Emperor (2) had to deal with this question very 
recently.and May Oung J. held in that case that a Judge or Magis- 
trate should note every point which he thinks he will have to put 
into the scale against the accused and then question him on each 
point, otherwise it will be impossible for the accused to know what 
is in the Court’s mind and he cannot be reasonably expected to 
explain it, and that it is not sufficient to put a general question to 
the accused such as, ‘‘What have you to say regarding the state- 
-ment of the complainant’s witnesses.” 


In the present case, Alimuddin Naskar was asked by the com- 
mitting Magistrate “What is your defence?” he replied “I'am in 
nocent, what I have to say I shall say in the Sessions Court.” In 
the Court of Sessions the said statement was read tō him and he 
was then asked “Do you wish to say anything more ?” He then 
madea statement. Belatali Naska? was put the same question 
in the committing Magistrate’s Court and he gave the same reply 
as Alimuddin Naskar. He was asked by the Judge the same ques- 
tion that was put to Alimuddin Naskar and he then made a state- 
ment. Iam of opinion that the examination of the two accused 
persons was perfunctory and not a sufficient compliance with the 
provisions of law. In my opinion the law intends that the salient 
points appearing in the evidence against the accused must be point- 
ed out to him in a succinct form and he should be asked to explain 
them if he wishes to do so, It may be that when a general ques- 
_ tion as to whether he wishes to say anything is asked, he will reply 
in the negative. If he does so, it will be no use asking him any 
further questions. If on the other hand, it does not appear that he 
would refuse to answer questions put to him, or it appears that he 
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desirés to respond, his attention should be called to’ the salient 
points appearing against him, so that an opportunity is really afford 
ed to him to explain them, if he can do sé, In such ‘examindtion 
every precaution should be taken not to entrap him to make -incti> 
minating answers and all questions in the nature of cross-examina- 
tion should be avoided. In my opinion it is not inipracticable™ to: 
conduct the examination in the manner indicated'aboye. : +° ~ Mi 
Though the examinations of thé accused persons have not: been’ 
adequate, tlie statements made by them indicate that they’ were 
not altogether ignorant of some of the salieht points appearing ‘ia 
the evidence against them. Alimuddin endeavoured to exphiia 
that he had no motive, that he was not concerned in the ‘earlier ii. 
cidents, that the Naskars were named as accused out of enmity 
and that at a subsequent stage, and that the ‘prosecution witnesses 
were relations ahd servants of Momrej. ` He also ‘wanted: ‘to create 
an' appearance in his favour by stating that ‘the Naskars spent the 
whole day after the night of the occurrence at’thé spot but ‘none 
named them then. Belatali stated that he was ‘absent from’ ‘the 
village and was falsely implicated. In the present case I am üv 
able to hold that there has been any prejudice to the accused pei- 
sons. A refusal to give the accused an opportunity to make-‘a 
statement at a stage when the mandatory part of section 342 Crimi- 
nal Procedure Code is operative vitiates the trial, but an` insuffici- 
entexamination at that stage does not necessarily invalidate it: ” 
For the above reasons, I am of opinion that the two accused 
persons have been rightly convicted. I accordingly uphold the 
conviction of Alimuddin Naskar and Belat Naskar under section 
325s Indian Penal Code and also the conviction of Belst Naskar 
under section 302 Indian Penal Code. j 
As to the sentences, giving the matter- my. most anxious consi- 
deratión and taking into account all the circumstances of the’ case, 
] am unable to find any reason for passing a lesser sentence'-on 
either of the two accused than the maximum penalty which the ‘ldw 
provides for the offences of which they are guilty: ' The - offences 
committed by them are most diabolical in their conception ‘and 
brutal in their execution, and I accordingly confirm the sentences 
of death passed on the two accused and dismiss-their appeals. ~ 
Newbould J :: My learned brother in his judgment which ‘lie 
has just delivered has dealt fully with the facts and-the evidence in 
this case. It is sufficient for me to-say that I am in entiré agree- 
ment with this finding that the convictions of Alimuddin NasKar 
and Belat Naskar under section 302 read with section'r20.B Indian 
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Penal Code and of Belat Naskar under section 302 Indian Penal 
Code are right and that the sentences of death are necessary. The 
appeals are accordingly dismissed and the seatences of death are 
confirmed. 

. As regards-the point of law that was raised in this case that 
there has been no adequate examination of the accused under sec- 
tion 342 of the Code of Criminal Procedure: we are in agreement 
that the trial has not been vitiated by any failure to comply with the 
mandatory provisions of this section, But wlth the utmost respect 
for the opinion of my learned brotner, Iam unable to agree with 
him that the examinations of the accused persons at the present 
trial were not adequate. . I adhere to the view expressed by Chuker- 
varti-J. and myself in the unreported case, A/ahamed Shekh v. 
The, Bmperoe (Criminal Rev. No. 237 of 1924 decided on 24th June 
1924). We there held in agreement with the decision of Rankin J. 
in Promotho Nath Mukhopadtyay. K Æ (1), that what is neces- 
sary is that the accused should be brought face to face solemnly with 
an -opportunity given to him to make a statement from his place in 
the dock in order that.the Court may have the advantage of hearing 
his defence if he is willing to make one with his own lips, We further 
held that the question put in that case “ What is your defences” 
was a sufficient compliance with the mandatory provisions of section 
342 Criminal Procedure Code, One of the reasons given for this 
decision was that for many years it had been the more usual prac- 
tice for Courts when examining an accused under this section to 
‘put him questions of a formal nature in words similar to those 
which had been used in that case and we applied the maxim 
optimis legis interpres consuetudo, 

I still think that a formal question in general terms and which 
gives the accused an opportunity of making a statement of his 
defence with his own lips is a sufficient compliance with the man- 
-datory provisions of section 342 Criminal Procedure Code, since it 
enables the accused to explain any circumstances appearing in the 
evidence against him. To what extent the Court, when complying 
with the mandatory provisions of the section, should also exercise 
its discretionary powers under the other provisions of the section, 
is a different question. The exercise of this discretion must vary 
with and depend onthe circumstances of each particular case, 
.But.in the majority of cases it isin my opinion neither necessary 
. nor desirable that there should be any detailed questioning of the 
-accused. The point at which the Court is bound to question the 
re. Cp) (1923) 26:C, W. Nu'389 (406°. : 
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accused is after the witnesses for the prosecution have been cross- 
examined, From the cross-examination it will usually appear that 
the accused understands what are the circumstances appearing in 
the evidence which require explanation. 1f this” is apparent 
it is unnecessary forthe Court to tell the accused what those 
circumstances are. The superior Courts of this counti} havé 
repeatedly emphasised that the examination of the accused under 
this section should not be of an inquisitional nature. ‘There is 
great danger, ifthe lower Courts are required to depart from the 
usual practice of putting a formal question and in all cases to 
specify the circumstances appearing in evidence against the accused, ' 
that something of the nature of cross-examination will frequently 
result. There is avery thin line of distinction between stating 
the circumstances which require explanation and asking: the Rccus- 
ed to explain those circumstances. : ' 

Appeals ene 


APPELLATE CIVIL: 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr. 
Justice Cuming. 


KALI KANTA CHATTERJEE AND OTHERS 
v. . . > 
‘SURENDRA NATH CHUKRAV ARTY AND OTHAERS.* : 
Deity, image of-—-Restoration— Different forms of deity Treatment Decree, 


Jorm of. ‘ s 


In a question whether the present image of the deity was a restoration of old 


„one, and the question turned upon whether the old image was that of Ekjata 


and the present image was that of Ugra Tara, the distinction being based upon 


“the differenre in the form of the two images and in the Mantras and Dhyans, 


and there were found some differences in the form of the present image i as com- ` 
pared with the Dhyan of the former, and if the vijmantra of the formér consisted 
of five letters, the deity formerly worshipped was the Ekjata Tara and not 


®Appeal from Appellate Decree No. 1199 of 1920, against thé decree of Babu 
Jatindra Chandra Lahiri, Additional Subordiaate Judge of Bakargunj, dated 
the 6th February, 1920, affirming that of,Babu Satish Chandra Basy, Munsiff, 
1st Court, at Barisal, dated 8th April, 1919, 
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Ugra Tara, but’ where there’ was nothing to show that the Vijmantra of:the 


old image consisted ¢ of five letters and that the Gyaérj or the Matrika* Manira of: 


Ekjata Tara. „yagysed i in the worship of the old i image, t that evidently the old image 


was worshipped as Ugra Tara and the people concerned knew it to be So : 
4p 


. Held, considering. the ciccpmstances, that the new image | was meant to, be and. 
` i 


treated by, the people concerned asa restoration of the, old one. 
R Bee & ua 


, Where the image of a deity has a commencement: and is not Anadi, the 
restoration, if not made within the time prescribed, is „blameworthy and not 
altogether invalid. Ina question as to restoration of o a “image, the Court has 
tó seé whether it was meant to be, and treated ‘by the” people concerned as 


restoration of the old one. SET Ga 


Where the decree declared the plaintiff’s shebaiti rights and his rights to pros 
fits appurténant thereto and ordered nim to be put in possession of the same pro- 
fits-without showing how the plaintiff should be put in. possession s 
` ? Held, bat the Court should settle the mode in which the right of a co» 
shebait should be exercised and worked out before passing*the decree, and- should 
not leave the matter to-be:determined in execution proceedings, , 


‘esis;ppeal by ‘the ‘Défendants, 
"Shit for a declaration, 
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Í Bates Gunite Charan Sen, s Gewik Chandra Tanase Benode 
zal Ferjer fairl Nath Das Gupta (IL) for the Appel- 


lants 7 Oe a “ 
Babus Sarat Chunder Roy Chaudhuri, Biraj Mokan Majuedar 
and Ramgatt Sarcar for the Respondents. a 


ay ` The judgment of the Court was as follows : 


"This appeal arisés out of a suit for declaration of the plaintiff's 
right as a co-sharer ‘shebait of the deity Ugra Tara at Shekarpur (Dis: 
třict Backerganj), | for” a decree for recovery of possession of the 
said share jointly with the‘ proforma defendants according to ‘the 
terms of worship, for ån injunction to restrain the principal: defen- 
dants from interfering with the plaintiff's right and’ for" iothet 
reliefs, The proforma defendants are said to be the’: “¢o-sharer 
shebaits, : i : rake 

The defeiice, among other things, was that ‘the plaintiff has no 
right as a shebait of the deity installed in 1319, and that he is not 
‘entitled to the reliefs claimed. srg a5 

The Court of first instańce declared the plaintifs right as a 
.co-sharer shebait, gave a decree for possession of one-fifth share, but 
-disallowed the claim for injunction aid mesne profits. That décree 
wag confirmed on “appeal by the Court of appeal pelni, vee 
‘defendants have appealed to this Court. 
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‘It appears that there is a shrine at Shikarpur in..the District. of: 
Backerganj. It is one of the well-known şr (or 52) Mahapittas. 
{scattered all over India. There was an image ofthe deity Tara 
installed į ina temple at the place. The image was broken about 
49 years ago by some ruffians, fragments of which were subsequen- 
tly recovered from a tank. The temple also fell down at that time. 
Thereafter the worship of the deity was -carried on with a got 
(earthenpot) on an adjoining piece of land. The worship appears 
ta have been neglected, and the shrine lost its popularity. In 1319, 
the defendant No. 3 who had been a co-sharer .of th: taluk, within, 
which .the site of the old temple was situated, conceived the idea of. 
restoring the glory of the shrine, and it was mainly by his exertions 
that subscriptions were raised from the public, (he himself contribut- 
ing largely from his own pocket), a new temple was erected, aid 
a new image was brought from: Benares and installed in the new . 
temple. A board of trustees was constituted..consisting of seve- 
ral respectable people including some pleaders and the defendant 
No. 2 himself. The plaintiff and his co-shebaits of the old temple 
were at that time carrying on the worship with the earthen pot on 
the adjoining land when the’ new image was ‘installed’ in the new 
temple; the’plaintiff dnd his co-sharers repudiated the new image 
and gave out that the real shrine was at the place where ‘the, ghò? 
was’ being worshipped. The co-sharers of the plaintiffs however 
came.tian‘arrangemeént-with the defendants, and’ they agreed to 
“ carry on supervision and necessary. arrangements for:the worship” 
and to perform under- the: guidance of the trustees all things 
necessary for the convenience of the pilgrims and every other busi- 
ness.connected with the temple, if consideration of their getting 
a certain share of the profits. The plaintiff however though ‘at 
first disposed to, did not execute the agreement. 

A question was raised in. the Court of first instance as to whether 
the plaintiff and his co-sharers were shebaits of the deity represent- 
ed by the old image. But that question was found in favour of 
the plaintiff and that finding has not been questioned. The main 
contentions raised before us are (1) that the deity represented by 
the new image installed in 1319 is not the same.as that represented 
by the old one ;.(r1) that there could be no restoration of the old 
image in the present case according to the shastras ; (a) that 
in any case the decree passed is bad. 

With respect to the first contention tt is ged that the.. old 
image was that of gasizt (Ekjaia), and the present image-is that 
of agar (Ugra Tara). The distinction between the two is based 


CEE 
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upor “the ‘difference ` in” the form of the two images; and ir their 
Manitas and Dhyans. Therd is‘ ‘no clear evidence as to the form 
of the old ‘image except what’ appears from thé Dhyan, but it was 
known as Ugra Trra.’. Now the Maya Tantra” speaks ‘of 8 different 
forms (or varieties): of the deity ‘Tara, though ‘only: three of them 
arèmore well-known ‘than the others, viz, ait (Tata) © siari (agra 
Tata), and atraacaat (Nil Saraévati), The nime Ekjata daes ‘not 
appear amoïüg ` the 8 forms méntioned in ‘Maya Tantara, But Ekjata 
is'the name of the’ first form Tara, and in the ga rete (Pooja 
ritual) the expression Ekjata is used” throughout and she i is ‘addressed 
as such. TI may therefore refer’ to Tara as Ekjata. 


Thé Dhyan ‘of thé old i image is said to have been as follows :— :— 
e Tng maiang, mews darraa, 
a giat adadan gera. : 
C ward efamrafereizigzamiga, 
aa aa mF fastaat Sowa wa 
; An argument appears to have been founded on the expression 
az. (Lock, of hair) in Dhyan in the Court below as. in. this 
Court, that it refers to'Ekj jata. but. the word 4% (Ek), does.not refer 
to azaz but to amı (Serpent) (gaatt). B-sides the. Dhyan men- 
tionéd above is used in the worship of Ekjata also, as will appear 
from the detailed rituals for the worship of Tara (Ekjata)- des- 
cribed at pages 16 to 20 (ending: with line 3 at 21) of Tara Rahasya 
(Rasik Mohan Chaterj æ edition). A different Dhyan of Ugra Tara 
is mentioned at page 21 (lines 13 to a2) but the mantras for, the 
Poojah of ugra Tara appear to be the same as those for Tara (i. e) 
Ekjata Tara). ‘The, Matrika Dhyan of Ekjata Tara is as follows: 
wentteaat ut Fearn fayfaary | 
: QFE Hal BAAR VIA GATAN l 
SS qariiredgar aan gnfaai | 
| fart amr, aina faa n 
NAPRA giaa A aes 
qaga ifrat aena wafaaa 0 
- The expression” Ekjata is mentioned in‘ this Dhyan, but'it does 
not appear that this Dhyan was used in thé poojak of the old image. 
The Vij mantra Ekjata Tara consists of ‘five létters while that of 
Ugra Tara consists of three letters, and the Gayatree of two aypears 
to be different. It does not appear what Gayatree was used in wor- 
shipping the old image.’ If the ‘old‘imtage was worshipped with the 
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Vijmantra of five letters, then it was not. Ugra Tara, but Ekjata 
Tara, It was known however as Ugra Tara, and the defendant No. 
2 when appealing for subscription from the public also referred to 
it as Ugra Tara: He ordered the image of Ugra Tara to be prepared ` 
at Beneras, and it. was only the learned Brahman performing the 
installation ceremony of the new image who found out from, the 


old Dhyan that it was different from the present image. . There, is 


ed hd 


a difference i in the pose of the legs of the new image with that of 
the former-image as would appear from the Dhyan of the latter, but 
the difference is very slight. os 


There are therefore some differences in the form of. the present 
image as compared with that of the Dhyan of the former, and if as 
stated above the Vijmantra of the former consisted of five letters, 
deity formerly worshipped was the Ekjat Tara, and not Ugra Tafa. 
But the question of the Vijmantra of the old image as consisting of 
five letters does not appear to have been urged in the Courts below, 
there is nothing to show that the Guyatri or the matrica mantra 
of Ekjata Tara (mentioned above) was used in the worship of the 
old ‘image. The deity Tara is one and the same, though wor- 


shipped in different forms, the significance of which may be different 
from spritual standpoint, but evidently the old image was wor- 
shipped as Ugra Tara, the people. concerned knew it to be so apd the 


appeal for funds mentioned it a$ Ugra Tara. The question we have 
to consider is whether the new image was meant to be and treated: 


‘by the. people concerned asa restoration of the. old one, It is’ 


found that the new temple is on the old site in which the plaintiff 
has admittedly a share, the new image represents the deity Ugra Tara 
by which the old i image was known, the pedestal used for the new 


‘images is the same as the one used for the old i image, and the ear- 


then Gof and old stone bull were used at present installation, and 
as already stated the appeal for funds was for restoration of the 
old deity, and the image ordered was that of Ugra Tara. The learned 
munsift observes “that the new idol is treated by the people as rene- 
wal of the old one is proved by the fact that they offer poja to it in 
the same way as before. D. W. 9 says that’ after the installation of 
the idol the plaintiff and this brother. were requesied to throw away 


_ the Ghot which up to that time had stood for the old deity. + This 


request would -not have been,,made unless the deity represented 
by the Ghot and the new idol were regarded as the same.” “Erom 
these circumstances it is held by the Courts below that the 
present installation is not independent of the old and I am unable 
‘to.hold that they were wrong in.so holding... 
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_ With regard to the second contention viz, that there could be 
no restoration of the old image in the present case according to 
the Shastras, it is urged that the image is admitted in the plaint to 
be 4a% (Selfrevealed) and reliance is placed upon a passage 
in the Nirnaya Sindhu (see also Dharma Sindhu) which runs as 
folldws:— 

wa Haifa a a fared et at afaa a ares 
wae wufefag nafea fard) uyiga a are: 
aag aeia galga fafa: 1 

“io. Now Renewal of Decayed (Image is considered) that is 
to be performed when a Linga and the like are burnt or broken 
k removed (from its proper plaze). But this is not to be performed 
with respect toa Linga or like which is established by a Sadhu or 
one who has become successful in the highest religious practices, 
or which is Anadi i. e, of which the commencement is not known 
or which has no commencement. But there Mahabhishika or the 
ceremony of great anointment should be performed :—this is said 
by Tre-Vikrama”—Nirnaya Sindhu of Kamalakara Bhaita Bombay 
Edition of tg00 page 264 (See Golap Chandra Sarkar’s Hindu Law 
4th Edition 473). But according to the plaintiff the image was. 
installed by some 1emote ancestor of his, while according to the 
defendants it was installed by one Jantridhar. The image therefore 
does not appear to be Anadi. It is then urged even if the image 
had a commencement, the restoration had not been made within 
the time prescribed. But the text from Haya Sirsha upon which 
reliance is placed, while laying dowp that the restoration after the 


prescribed period is belamewortby does not say that it is altogether 


invalid. 
‘Here again I think the question to be considered is whether it 


was meant to be, and treated by the people concerned as restoration 


of the old image. 
The last question is whether the form of decree is a proper une. 


The ordering portion of the judgment of the Munsiff runs as. 


follows :— 
“It is therefore ordered that the suit be decreed in Sart that 


the plaintiffs right be declared in respect of one-fifth share in the 
temple of Ugra Tara and the idol installed in it, and in the rights and 
profits appurtenant thereto, and the plaintiff be put into possession 


of the same, that the plaintiff's prayers for injunction and mesne, 


profits disallowed, and each party to bear his own costs.” 


It will be seen that the plaintiff's shebaiti “rights and profits — 
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appurtenant thereto’ has been declared and the Pisin 
has been ordered to be “put into possession of the same.” Now 
the expenses of the Poojah and the temple must come out of the 
profits, and I do not ‘see how the plaintiff will be put into. posses- 
sion of such profits, The learned Munsiff was of opinion, ` ‘that 
it may be done either by keeping a joint account, and taking a 
sbare of the profits periodically or dividing the months into Palas 
or some festival days such as Durga Pujah, Shyama Puja, Sivaratri, 
may be kept é/ma#i, and that if the parties could not come to some 
mutual arrangement about the mode of enjoyment of plaintiff's share, 
the division will be made in execution proceedings. I dé not think 
that these are matters which | should ’ be left for execution procéedé 
ings. ; i 
The learned Munsiff observes :—"I should note here that I fully 
appreciate the noble and benevolent intention of the trustee defen“ 
dants and specially of defendant No. 2 when the old temple’féll 
down, and the idol was lost, the Pujah evidently became’ greatly 
neglected and the place ceased to attract piligrims and visitors liké 
before. A famous ancient shrine of the Hindu community was, 
going to ruins The shebaits who were in possession of Debutter 
properties being divided into large number of co-sharers did not: 
exert themselves to improve matters. It was then that ‘defendant. 
No. 2 Narayan Chandra Das Gupta, although | ‘he was not a man of 
very large means formed the idea of restoring the institution. By 
Kis own exertions and with the aid of some gentlemen of religious 
turn of mind, with money partly paid from his own pocket and part- 
ly raised by public subscriptioris, he has rebuilt the temple restored’ 
the image, excavated tanks made rest houses for piligrims and effect-’ 
ed other improvements in the surroundings. In these matters’ 
he does not appear to have received much help from the old’ she- 
baits among whom plaintifi’s brother Rajani alone seems to have’ 
rendered occasional service. Under the circumstances itis very 
natural that he would ‘desie’ thdt the management óf ‘the temple 
should remaiii in the Hands of suck persóns Ss wonld-not allow it 
to fall into ruins again.” s “ul 
The defendant No.’ 2 succeeded in coming ‘to an pancenle 
arrangement with, the other co-sharera of the plaintiff, but ‘the plain# 
tiff is not disposed to settle matters amicably. The Cotirt theres! 
fore should sée ‘that its decreé may be framed i in sucha way that ‘thé? 
work of restoration of such ‘an ancient shrine and’ the improvements * 3 
made by the jaudable efforts of the defendant No, 2 and ‘the other? 
tristees may not’ be wrecked” ‘The Coutt should ‘éattle the móde 


* 


Yon; ae E HIGH COURT. oo. 
in which the right of the plaintiff would.be. exercised.and worked 
out before passing the decree, and should ‘not leave such matters to 
be, determined i in execution. proceedings. The case.is accordingly re- 
manded to the Court of first’ instance to ‘be dealt ‘with in accordance 
with ‘thé observations made above." “No order as to costs up to thís 


stages, Fature, „Costs to be dealt Rith by the ‘Court -of ‘first 


instance. 


ate « F 


eyi: ALIMUDDIN MOLLAH AND OTAERS 


Ees Y, 
p KARIM BUX anD OTHERS. + 


Rent, fixity of—Béngal Tenancy Act ( VIII of ibe ), Sec. 50—Question-‘of fact ~ 


„em Secdnd appealeSlight variation in. rent. 


The question whether a ‘tenant has held the land for more than 20 :yèars -` 


ata uniform reat isa question of fact: Satis v. Nilwadhad (1). 


“A Court has ‘to find before the * presumption ‘under section 50 of’ thé’ - 
Bengal Tenancy Act can be applied that:the lind was held at the same rate . 


of rent for zouyears before the date of the-suit. | 


~A'slight - variation in rent,. even though not ‘explained, does not deprive a 


tenant: of the benefit of the presumption under . section 50 of* the Bengal _ 


Tenancy Act :. Tara Kumar v. Kumar Arun Chandra (2)... 7 


- Appeal by the Tenants (Defendants). a ae ee a ee 


Case remanded, 


`> Before Mr, Justice Suhräwardy and Wr © Justia Cuming. e 


Application under séction-rog of the Bengal Tenancy Act ‘for. 


settlement of fair’ aad equitable - rent rey the landlords res“ 


pondents. Sale a 


“ Babus Dhirendra Lal Rhastgir and Satyendra “Kishore Ghose i 


(for Babu -Sris Chandra Gufta) for the Appeliaats. i 


-Appeal from Appellate Desies No. 1237 of, ,1922, against the decree of J. 
Bartley;Esq., Special Additional Judge -of Tipperah, dated” the 38th February, 
19335, reversing that of Babu Rai Charan Pal, Assistant Settlement Officer of | 
Tipperah, dated the roth March, 1920. i 
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Civit.: Babu' Monmohan Banerjee for the Respondents. 
1924. The judgments of the Court were as follows : 

Alimuddin ‘Suhrawardy J:—This appeal by the defendant arises out’ 
Kank baa of an ‘application under section 105 Bengal Tenancy’ Act by the 
_ respondent for settlement of fair and equitable rent and relates to ~ 


November, 26, 


` Khatians Nos. 12, 28; 39 and 75.° It is necessary to deal with*the 
different Akatians separately as the points’ with reference to them ``’ 
are not the same. 


As regards Khatian No. 12, it is argued, that the learned Spe- ` 
cial Judge should have raised the presumption of fixity of rent ` 
under section 50 (2) Bengal Tenancy Act. With reference to this ` 
particular Adafian the Assistant Settlement Officer held that the 
defendant had proved that the rent entered in the record-of-rights Ps 
is the same as paid by them in 1894 and hence he raised’the pre- 
sumption under section go (2) Bengal Tenancy Act in favour of the ~ 
tenant. The learned Special Judge in appeal has differed from the © . 
lower Court and refused to raise the presumption from the ĉir- ~ 
cumstance pointed out by him. The fact is that the tenant had, 

produced only one dakhila of the year 1894 which shows that the 
° rent paid then was Rs. 38-12 which is the rent entered in the’ * 
record-of-rights. From this one circumstance he has refused to” 
draw the presumption of fixity of rent and the grounds he afsigns `’ 
Fare that the ‘tenant himself has not given his evidence in this case ~ 
(hence 1 no direct proof of payment), that the dakhila was produced’ 
by a ‘person who came with bundle of dakhilas to prove the case 
on behalf of all the tenants, that there is no proof of payment in 
subsequent years at the same rate,and that there is no material- 
pointing to the continuance of this rent throughout the interven- 
ing period. The learned Judge then observes “I should 
demand from the tenant some ‘more ‘cogent grounds for a belief ` 
that for 20 years before the suit he has paid’ the same rent. 
He must establish that before the presumption arises in his “ 
favour and before any onus is thrown on the appellant (respon- ` 
dent before us). Itis nota difficult task to do so by the pro- 
duction of his dazhi/as for the last ao years. Y presume that his 
dakhilas would not support such a state of things.” Tne first 
question ‘that has to be ‘considered is whether the ‘question as to - 
s whether" a presumption ‘should ‘or should’ not be raised from‘cer- 
tain facts is a question of fact or of law. Section 50 of the Ben: 
gal Tenancy Act provides that if it is' proved in any suit or proceed-" 
ing under this Act that either a tenure-holder or a raiyat” and: his © 
predecessors-ir-interest haye held ata rent or rate of rent which 
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has not been changed during the 20 years immediately before 
the institution of the suit or the proceeding, it shall be presuméd 
until the contrary is shown, that they have held at that rent-or rate 
of'rént from the time of the permanent settlement. The section lays 
down that if the Court finds as a question of fact that the ‘tenant 
held the land ata uniform rent or rate of rent for at least 20 years 
before suit, itis the duty of the Court to raise the presamp- 
tion that the tenant held the Jand at that rent or rate of 
rent from the time of the permanent settlement, It is there- 
fore necessary that the facts which would give rise to the pre- 
sumption must be established before it can be raised in law; 
in other words, the Court must believe that the tenant has 
held the land at a uniform rate for more than 20 years before 
it shduld be called upon to raise the presumption. It isun- 
doubtedly a question of fact and a Court of fact is the only 
competent Court to deal’ with it. My opinion is that the ques- 
tion as to whether the tenant has held the land for more than 20 
years at a uniform rent is a question of fact and the decision 
of the Court below th:reon is not liableto be challenged in 
sec nd appeal.’ Our attention has been drawn to the case of 
Paran Chandra Sow v. Kanta Mohan Mullick (1) There the 
Court of ‘appeal below had refused to draw the presumption 
of fixity of rent. from three dakhilas produced by the tenant 
one dated 1299, the second dated 1311 and the ‘third dated 
1313. As the learned Judges held that the tenant had succeeded 
in proving fromthe production of the dashi/as that the rent 
was uniform between the dates of the first and the last dakdd- 
Jas, they allowed the presumption to be raised under section 50(2) 
Bengal Tenancy Act in favour ‘of the tenant. Whether the 
question relating to the proof of uniform payment of rent for 
over 30 years is a question of law or fact was not raised or 
decided in that case. That case therefore is no authority for 
the contrary view. l am not prepared even to admit that it is 
a mixed question of law and fact ; the fact must be found before 
the law can be invoked. The view I take is supported by’ ‘the 
decision in that case of Satis Chandra Biswas v. Nil Madhab 
Saha (a). There it appears ‘tuat the learned Special Judge had 
insisted upon proof by “means of rent receipts that the rent was 
paid uniformly for 20 years. The. tenants in that case gave 
evidence which, was accérted that rent paid from r&gz to 1895 
was the same as paid by them from rgo4 to 1908, The learned 

(1) (1924) 39 C L. J. 437: i (a) (1922) 37 C. Le Ji 598, - 
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Judges in these circumstances held that the lower appellate 
Court was .wrong in, supposing that the law insisted . upon proof . 
of,uniform payment of rent .by „production of rent-receipts for.. 
20, consecutive: years, They. referred to; certain authorities 
and- observed that the view taken by the Court below as to the 
back. to, that, Court: for a reconsideration of the matter in view of the 
rule of law. laid. down namely, that it is, not necessary to. insist 
upon the production of rent-receipts for 20 consecutive years; 
In-sending-the case, back to the lower appellate Court they made 
the 2 following | observation : : “It is theoretically possible that in 
the.i interval there may haye been an enhancement of the rent’ 
followed by a,reduction so as to make the rent payable in r904 
identical «with. that paid in 1895. But it is really for the Courts 
of fact to decide, from all the circumstances of the case, whether 
‘tthe principle of continuity or the principle of discontinuity should 
be,applied.” This decision is an authority for the view that the 
question whether the evidence in the .case is sufficient to establish 
unjform payment of rent is a question for the Court of fact to ` 
decide. Our attention has also been drawn to. the case of Mohini 
Kanta Saka Choudhuri v, Preo Nath Neogy (Ù In that case the 
learned Special Judge had based presumption of fixity of rent une, 
der section 50(2) Bangal Tenancy Act on certain facts and the leari- 
ed Judges held that: he was justified in raising such’ presumption; `. 
That case therefore, has no bearing on the question in issue. . In my 
opinion he finding | of the Special Judge with reference to Khatian 
No. 12 based as it is on a consideration of the evidence adduced 
before him and of the facts of which he asa Court of fact alone 
is entitled to take cognizance is not liable to be assailed in second 
With reference, to Khatian No. 28 it is argued that as there has ` 
been a splitting up of the. original jama bùt no increase in the 
jama, the presumption of fixity, of rent should have been raised. 
The: finding. arrived at by the learned „Special Judge concludes the 
matter. He. „has, found that this jama came into existence in 1306 
and there is nothing i in connexion with it which effectually shows 
it;to have existed, unchanged for 20 years, This is clearly a finding, 
of fact with which we cannot interfere in second appeal, f 

With regard to Khatian No. 39: the learned Special Judge has 
found” that it was by, ‘mistake enteredjas ‘Makarari” in place of Khatian 
No.12.. The Assistant, Settlement Officer, discussed Khatian No. 39, 
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along with Khatian No. 1 35 “and as I understand his judgment, he 
found both the A&afians bore a cosolidated jama of Rs. 31- 15-6 PB. 
shown by Exhibits Nos. D 182 and D 185. In discussing the évi- 
dence relating to these Ahatians, hé came to the conclusion that 
the tenants were not entitled to any presumption ‘in that” case 
But strangely in his decree he has included Khatian No: 3 9 ‘onl 
in the list of thatians the rent of which he found to be vodbbandh 
able. rene 
- With regard to Khatian No. 75; the | learned vakil for’ tthe ‘appel- 
lant argues with great force that the variation” is so slight that the 
Court ought not to -have refused to raise the presumption. “On the 
authority of the case of Tara Kumar Ghose v. ` Kumar Atún 
Chagdra ‘Singh (1) and the’ other cases “referied therein i think 
that this conténtion ought to prevail. Ww lias been biel’ in that Gase 
that a slight variation in the renf, evén though hot “explained, “doas 
not. deprive , the tenant ‘of the benefit of the presumption undér 
section 50 B. T. Act, The variation here i is from 6 pies to one 
anna, _ The jama ‘recorded in ‘the record-of- rights is’ Ks, 4 66; 
This was the Jama found to'be in existencd in 1331 before which ‘it 
was Rs. 46, The earliest ‘dakhila'shows' ' à total rent and cess as 
Rs. 4-8-0 and the Jatest as Rs. 490. If from the jama indicated 
by the last mentioned dakhilas the cess of about 2 annas ‘is dedac- 
ted there is hardly any ‘appreciable difference betivéen * `ihe- jama 
as recorded in the record of-rights and as ‘stated i in the “dakhilas. 
The Jearned Special Judge’ s attention was not ‘dtawn to the Jaw on 
the subject and it is proper’ that he should reconsider this matter 
in the light of the law as laid down py the” “authorities, Í am there- 
fore of upinion ‘that the case with reference to this khitian should 
be sent back to the learned Special Judge fora es of 
it. Sean 
The result” 'iherefore į is that'the appeal with retefeade to Khit 
ans Nos. 1 12, 28 ‘ind 39 will stand dismissed, and that with reference 
to Khatiaa No. 15 ‘will, be’ allowed and the” Gage, sent’ ‘Back’ të “thie 
lower appellate Court ‘for reconsideration, in the ‘light of “the above 
observations. The appellants, will _ ay’ three-fourth, öli | ‘tHe! coats 
of the respondent ` petitia 


Epe ta iy 


Cuming J: This appeal arises ‘out of certain ‘proceedings ı under 
section ro5 B.. T. A. for the. settlement of fair and equitable 3 te ats 
and _relates.to four hhatian numbers 12, 128,39 and 78-.The A. 5. Ö; 


held that the rent of the parcels of land covered. by, ‘these, #hatian 


{2} (1922) 36 C: L. J. 389. E EE A a 5 


dgb 
Civit: 
a 
‘ainwuddtn 
Ba 
Karim. 


Suhrawardy, F. 


igo 


Civin. 
1924. 
ang 

Alimuddin 
v 
Karim. 


- Cuming, F. 


~N 


THe caLcurta Law JOURNAL. vo. XLL 
e 


numbers was liable to enhancement on the ground that they were 
not held at a fixed rate of rent. This decision was upheld by the 
Special Judge and the tenants have appealed to this. Court. I 
shall deal with the four 44afian numbers separately. 

Khatian No, 12. 

With regard to this plot of land the afpailank contends thet the 
Judge has found that in 1887 it was held at the same rate of rent as 
in 1918 and also that from 1310 to 1320 the rent remained the same 
rent (What that rate of rent was is not stated or proved) and that on 
these findings the Court was bound to have presumed that it had 
been held at the same rent or rate of rent for 20 years before the 
date of the suit and hence that the appellants were entitled to the 
presumption under section ṣo B. T. A. that it had been held at the 
same rate of rent since the Permanent Settlement and.so was not 
liable to be enhanced. Now the Court had to find before the pre- 
sumption could be applied that the land had been held at the same 
rate of rent for 20 years before the date of the suit. That is a find: 
ing of fact and this Court cannot in second appeal interfere with a 
finding of fact. Had the Court come to this finding on no evidence 
whatever it would have been open to this Court to have interfered. 

_ But the Court had certain evidence before it and after consider- 
ing that evidence it came to the conclusion that the facts that had 
been proved did not convince it that the land had been held at the 
same rate of rent for twenty. years. What that evidence was has 
already been stated. It may well be that this Court if it were a 
Court of fact might have come toa different conclusion. Bat it 
cannot be urged as a point of Jaw that on the facts found the 
Court must have come to the conclusion that the tenancy was a 
permanent one and to have come to any other would give the appel- 
lant an appeal on a point of law. A fact is often to be proved or not 
proved by inferences drawn from a number of other facts. A Court 
may well draw a wrong inference from the facts that are proved. 
But'all the same the inference that it draws’ is a finding of fact. 
By no stretch of the imagination could it be said that a Court 
must hold that because it has been found that the rent was the 
same in 1918 as it was in 1887 and that’ for a portion of the 
time the rent was unchanged although at what rate is not proved, 
that the land had been held for the 20 years preceding the suit 
at the same rent or rate of rent and that if it does ‘not do so it 
commits an error of law, Ihave been referred to the case of- 
Paran Chandra Sow ¥. Kanta Mohan Mullick (1). 


(3) (1924) 39 C. Lee J. 437- 
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«yg In that case-there were three dakdi/as-with a period of twelve 

«years in between each of them and the Special Judge found that 

» this was not sufficient to. prove that the tenant, had held, at the 
same rate of rent. The learned Judge held that. in- the absence 


of any thing to show that there was any change in the tenancy or a 


«that guring.these intervening periods- there, was any alteration in 
:the.rent that the Judge should not have held that the appellant 
Was not entitled to the presumption which arises under section 5o 
+-(2)-Bengal Tenancy Act and -held that it had -been pruved-in the 
_ease:that the rent- of the: holding was. not liable to increment. 
. With the utmost respect to the learned- Judges it seems to.me 
that this amounts to.a finding of fact.come to in a second appeal 
sand I am not prepared to follow it. The other authority. to.which 
“we have been referred is the case of Mohini. v. Freonath (+). The 
.-¢ase does not support the contention put forward. by the appellant. 
al think that we are concluded by the findings of fact of the lower 
appellate Cout and that so faras the land covered by.Khatian 
; No. 12 is concerned the appeal must be dismissed os - 
- Khatian 28, ; : - 
-> Exactly the same arguments apply to „this plot also. . The 
S pelleat argues that- there has been splitting up of, the holding 
hand that there had been no increase in the rate, of,rent. The 
- learned Judge has dealt with the evidence and has held that it has 
‘not been- proved that the land has been held at,the: same-rate, of 
» Tent for 20 years. ‘This again is.a finding of fact and- cannot. be 
challenged in second appeal. aE y oe y 
Khatian No. 75. Saute aac ke ice 
I agree with some hesilation With the order shat my learned 
-brother-proposes to pass in this case. -. =-~- > Syk 
. Khatian No, '39- . 
`. I have nothing to add tọ what has ‘been said. bi my Tard 
RR on this part of the case. I therefore concur with the order 
hat my-learned brother makes on the-whole appeal. -= 
ARM , . i Case remanded, 
; a) (1923) 350. L. J. 309. 
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APPELLATE CRIMINAL 


Before Mr. Justice Cuming, and Mr. Justice M. N. Mukerji. 


SHEIKH PIRU 
A 
KING-EMPEROR.* 


Security for good behaviour—Criminal Procedure Code (Act V of 1898), Sees. 
109,118.—“ Give a satisfactory account of himself’ —Attempt to conceal 
oneself to avoid observation—Opinion—Previous conviction. 


Fer Curiam: An attempt to conceal oneself to avoid observation does not 
come within the provision of section 109 Criminal Procedure Code: Satish v. 
Emperor (1). e ° 

The mere fact that a person has previous conviction, is not of itself 
sufficient reason for calling a man to give security under section tog Criminal 
Procedure Code : Queen-Empress v. Fooran (2) 


Per Mukerji, $: 1n cases under sections 107 to 110 of the Code of Criminal 
Procedure, the proceedings diawn up against the accused, correspond to the 
charge and give him notice of the case he has to meet. 


In proceedings for taking security for good behaviour, a record should be 
made of the evidence of witnesses and of the statement of the accused. 


An order on a finding in respect of a matter which was not alleged? against 
the accused in proceedings under section 109 of the Code of Criminal Procedure, 
cannot be sustained. 


Section 109 clause (a) of the Code of Criminal Procedure refers to a continu- 
ous act and does not apply to a case where there is a momentary effort at 
concealment to avoid detection or arrest: Rashu v. King-Emperor (3). Pass- 
ing under a false name or taking precautions to conceal one’s presence 
or identity at a place amounting to a continuous course of conduct is what is 
meant by the clause ; such precautions for the purpose of concealment must be 


taken with a view to commit an offence. 


Section 109 clause (b) of the Code of Criminal Procedure is divided into twe 
parts : want of ostensible means of subsistence and inability to give a satisfactory 
account of one’s self. Either of these, if proved, justifies an order under section. 
118 read with section 109 of the Code. 


The expression ‘' give a satisfactory account of himself” in section 109 of the 
ode of Criminal Procedure does not mean that the person should satisfy the 


®Undefended Criminal Appeal No. 693 of t1924, against the order of Mr. 
A. Z. Khan, 3rd Presidency Magistrate, Calcutta, dated the 11th November, 
1924- 

(1) (1912) I. L. R. 39 Cale. 456 ; 15 C. L. J. 396. 

(2) (1900) 5 C. W. N. 28. 

(3) (1917) 27 C. L. J. 382 ; 22 C. W. N. 163- 


? 
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e. 
Magistrate how he spends his time, but means that he has to satisfactorily 
account for his presence within the limits of the Magistrate’s jurisdiction. Ifa 
person is present within such limits or is present at a place within such limits to 


‘which place he does not belong, and there are circumstances justifying a 


suspicion that he is there not for an innocent purpose, he has got to explain his 
purpose. 

Te question as to whether the accused does any work or how he earns his 
living, can be determined by the Magistrate from a statement of facts and not 
from statements in the nature of an opinion of a witness. 

Per curiam; The accused’s inability to show any work does not necessarily 
mean that he was out of employment at that time. 

Appeal by the Accused under section ae of the Code of Crimi- 
nal Procedure. 


el he accused was ordered to execute a bond for Rs. 100 with 
one surety for Rs, roo for good behaviour for one year or in default 
to undergo simple imprisonment for o-e year or until the security 
is furnished. 

The material facts appear from the judgment of Mukerji, J. 


The judgments of the Court were as follows ; 

Cuming J: I agree with the order which my learned brcther 
proposes to pass and desire to add some word of my own because 
I have noticed a tendency of late to abuse the provisions of section 
109 Criminal Procedure Code and to use it in a manner in which it 
was never intended to be used. 


Any one acquainted with Calcutta is aware that there is a large 
floating population mostly of the coolie class. These people have 
no place of abode. They spend,the night in verandahs and door- 
ways and eat where they can. During the day they work as coolie. 
For such people to prove to the satisfaction of the Court that they 
have work is well nigh impossible. The only people who could 
give any evidence on the point are probably not known to the per- 
son proceeded against for they are possibly employed by several 
persons in one day as casual labourers whose name and residence 
is unknown to them and who certainly would not remember they 
had employed them. 

They may be working quite honestly but it is very difficult and 
if not impossible to prove it. To call on such persons to give 
security is to perpetrate a farce. No one is going to stand surety 
for a homeless coolie. 

Logically such persons would be spending the rest of their lives 
in doing various terms of one year imprisonment for failing to give 
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security for obviously as-soon as they came out of- jail they -would 
be in the same position as before and have to be again called on to 
give security under section 109 Criminal Procedure Code which 
they could not furnish. , i 

The mere fact that a person has previous conviction is not of 
itself sufficient reason for calling a man to give security unde» sec- 
tion 109 Criminal Procedure Code. Even old convicts must be given 
a chance. : . 

In the present case all that we have against the appellant is that 
on seeing the constable he tried to conceal himself. Old convicts 
whether they are lawfully engaged or otherwise. naturally shun the. 
police and | do not think that this of itself shews he was where he 
was found for some unlawful purpose. He admits he has no home 
which is the condition of a very large number of perfectly hoest ° 
persons. He explains he works as a cvolie, a fact extremely difficult 
to prove. I do not think that this is a .fit case to call on the appel- 
lant to give, security under section 109. 

Mukerji J.—Of late we have been receiving an unusually large 
number of appeals from prisoners who have been sent to jail by 
the Presidency Magistrate of Calcutta on failure -to furnish security 
under the provisions of section 118 read with section rog Criminal 
Procedure Code and we regret to observe that we have found that 
many of these cases have either been inadequately enquired into 
or are. cases in which the provisions of the law have been altogether 
misapplied. We cannot but attribute this state of things to a mis- 
apprehension as to the true import of section rog Criminal Proce- 
dure Code.and ignorance of the procedure which the amending 
Act of 1923 has introduced into fhe Code. 

Under section 406 Criminal Procedure Code an appeal lies to 
the High Court from an order under section 118 Criminal Proce- 
dure Code passed by a Presidency Magistrate, requiring security 
for keeping the peace or for good behaviour. Section 362 of the 
Code lays down how the record should be made of the evidence of 
witnesses and of the statement of the accused in such cases. Sub- 
section (2) of section 362 Criminal Procedure Code provides for 
exemption in the matter of recording evidence and framing of 
charges in respect of non-appealable cases. Section 117 Criminal 
Procedure Code lays down that enquiries in cases of security for 
good behaviour should be held in the manner prescribed for con 
ducting trial and recording evidence in warrant cases, except that 
no charge need be passed. In many of the cases that have come 
up before us, these provisions of the law have not been borne in 


e 
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mind Happily in the present case the record seems to be quite in 
order. 

In cases under sections ro7 to rro Criminal Procedure Code 
the proceedings drawn up against the accused correspond to the 
charge and give him notice of the case he has to meet. The 
proceetlings drawn up against the accused in the present case 
were in these words : 

“Whereas it appears from the Report of the Sub-Inspector 
F. L. Rao of section G. Town that you Sheikh Piru are found with- 
in the jurisdiction of the Chief Presidency Magistrate of Calcutta 
having no ostensible means of subsistence and could not give a 
satisfactory account of yourself” etc. 

The learned Magistrate’s judgment runs thus :— 

‘e Accused was loitering on Strand Road at 3 a.m. and caught 
by a constable as he attempted to conceal himself. Accused is a 
confessed old offender with eleven convictions (5 for theft alone). 
He has no work or place to live in. Fit object to be bound down 
under section 10) Criminal Procedure Code.” - 

Now section 109 consists of two clauses. Clause (a) relates to 
taking of precaution for the purpose of concealment, It is alleged 
that the accused attempted to conceal himself on the approach of a 
constable ; the constable says so. The proceedings did not how- 
ever relate to this clause, and I am not prepared to uphold the 
order on a finding in respect of a matter which was not alleged 
against:him in the proceedings, Moreover ‘ mere attempt at con- 
cealment on the approach of a constable is nothing. An old offen- 
der cannot be expected to face a constable if found at that hour of 
the night. The appellant may have attempted to conceal himself to 
avoid observation but as held in the case of Satish Chandra Sarkar 
v. Emperor (1), that does not bring the accused within the mischief 
of the section. ~ 1 also agree in the view expressed by Shamsul Huda 
J. in the case of Rashu ‘Kabiraj v. King-Emperor (2), that Cl. (a) 
of section rog refers toa continuous act and does not apply to a 
case where there is a momentary effort at concealment to avoid 
detection or arrest. In my opinion, passing under a false name or 
taking precautions to conceal one’s presence or identity at a place 
amounting to a continuous course of conduct is what is meant by 
the clause. Moreover such precautions for the purpose of con- 
cealment must be taken with a view to commit an offence. There is 


(1) (1gt2) I. L. R. 39 Cale. 4563 15 C. L. J. 396, 
(a) {t917} 27 C. L. J. 382 ; 22 C. W. N. 163, 
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no finding nor any circumstance in the present case justifying an 
inference to this effect. 

The proceedings relate entirely to clause (b) That clausé is 
divided into two parts. Want of ostensible means of subsistence 
and inability to give a satisfactory account of one’s self. Hither 
of those, if proved, justifies an order under scction 118 read with 
section 109 Criminal Procedure Code. The Magistrate's finding is 
that.the appellant has no work or place to live in. I take it that 
by this finding he means to suggest that the requirements of this 
clause have been satisfied though I should have desired the finding 
to be more clear as more precisely indicating whether the case comes 
under which of the parts or under both of them. 

The expressions, ‘who has no ostensible means of subsistence’ 
and ‘who cannot give a satisfactory account of himself are wfdely 
different:from each other. In practice, they are very often taken as 
meaning one and the same thing and this leads toa misapplication 
of the provision of the section. As observed in the case -of 
Satish Chandra Sarkar v. Emperor (1), the whole object of the latter 
part of Cl (>) is to enable Magistrates to take action against suspi- 
cious strangers lurking within their jurisdiction, for the greatest crimi- 
nal in the world is not lable to be questioned as to his presence in 
his own home unless there is some specific outstanding charge against 
him. The expression “give a satisfactory account of himself” does not 
mean that the person should satisfy the Magistrate how he spends 
his time, but it means that he has to satisfactorily account for his 
presence within the limits of the Magistrate’s jurisdiction. It means 
that if a person is present within such limits or is present at a place 
within such limits to which’ placé he does not belong, and there are 
circumstances justifying a suspicion that he is there not for an in- 
nocent purpose, he has got to explain his presence. In the present 
case the accused’s explanation was that he came to Calcutta about 
a month and a half before and that he worked as acoolie but had 
no fixed abode, If true. it is a satisfactory explanation as to his 
presence and, if true, the accused must be taken to have given a 
satisfactory account of himself. The Magistrate however finds that 
the accused has no work and no place to live in. This does -not 
mean that the acccused had not come to Calcutta, as he stated, to 
work as a coolie or that he did not work as such at any time within 
this -period, but was in Calcutta for some ulterior object. Iam 
therefore of opinion that the accused cannot be said to have failed 
to give a satisfactory account of himself, . 

(1) (1912) I. L. Ra 39 Cale. 456. i 
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So. far as the want of ostensible means of subsistence is con- 
cerned, the Magistrate, as I have said, finds that the accused has no 
work or place to live in. This finding is based upon a statement 
recorded by the learned Magistrate as having been made. by the 
Inspector of Police, who together with the constable, are the only 
two witnesses examined by the prosecution in the case. The wit- 
ness said that the appellant could not show any work or place of 
abode. The statement is more in the nature of an opinion of the 
witness rather than a statement of facts from which the question as tc 
whether the accused did any work or how he earned his living 
could be determined by the Magistrate. The accused no doubt has 
no fixed abode ; but hundreds of persons pass their nights lying on 
footpaths, and lodges in the northern quarter of the town, and if they 
earn an honest living they do not make themselves amenable to the 
provisions of Sec. tog Criminal Procedure Code. A man with so 
many previous convictions cannot be expected to work otherwise 
than as a cooly or have any better employment and then only off 
and on and pass his nights in such shelters as he may be lucky 
enough to find. The Inspector only says that the accused could 
show no work. What he means by it is by no means clear. He 
does not say whether he questioned the accused as to the places 
where he may have worked during the period that he was in 
Calcutta or made any enquiries there. His statement rather indi- 
cates that about the time when the accused was arrested he could 
show no work in which he was engaged, that is to say that be was 
out of employment at the time. That ne could not show any work 
does not necessarily mean that he had no ostensible means of liveli- 
hood, The accused was undefertied. The Inspector does not 
say what enquiries he made as to the place or places where the 
accused alleged to have worked as coolie and the Court did not 
think it necessary to elicit the particulars as it should have done. 

l am not satisfied that it has been proved in the case that the 
accused had no ostensible means of subsistance or that he failed to 
give satisfactory account of himself. I regret to say that I have 
often found that the salutary provisions of section rog Criminal 
Procedure Code turned into a sort of an engine of oppression 
upon old convicts who are thrown helpless upon the world with none 
to take them in their employ or help them to turn out an honest 
penny for their living, In the case of Queen-Empress v. Pooran 
Agarwalla (1), this Court pointed out that the fact thata man does 
not work or that he was convicted previously for bad livelihood does 

(t) (1900) 5 Ce W. N. 28. 
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. 
not justify a Magistrate, without being satisfied from the evidence 
that since his release he has no ostensible means of livelihood, to 
order him to furnish securities for good behaviour, 
For the above reasons I think the order is not justified by the 
evidence and the circumstances and it should be set aside. 1 accor- 
dingly direct that the accused be discharged and set at liberty, 


R M. f Appeal allowed, 
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APPELLATE CIVIL. 


Before Sir Nalini Ranjan Chatterjea Knight, Judge, and 
Mr. Justice Cuming. 


NIRANKA CHANDRA BOSU 
2 p. 
ATUL KRISHNA GHOSE AND OTHERS,* 


Limitation—Burden of proof—Suit, maintainability of—Furchase for another's 
benefit—No conveyance—Disclaimer—Limitation Act (1X of 32908), Schel 
Art. 62.—Surplus sale proceeds—Suspension of time—FPlaint, amendment 

. o6— Purchase of putni by defaulter, effect of. 


The plaintiff and defendants Nos. 6 „to 27 were-putnidars under defendant 
No. 1, the landlord. On the 15th May, s916, the putni was sold under Putai 
Regulation for arrears of rent and plaintiff and defendant No. 2 purchased it, 
the pla‘ntiff paying defendant No. 2 Rs. 23,00 for the purchase. -On the 29th 
May. 1916, the defendants Nose 6 to 9 instituted a suit for setting the sale 
aside, making the present plaintiff and defendants *Nos, 1 and s parties defene 
dants. During the pendency of the suit, the putni tenure again fell into 
arrears and was put up to sale on the 16th November, 916. In that sale, 
defendant No, 3 became the purchaser. Defendants Nos. 6 to 9 as plaintiffs 
In the suit then applied for amendment of the plaint by adding a ‘prayer 
for setting aside the second sale. Onthe 24th January 1917, defendant No. 
a with the knowledge of the plaintiff, withdrew the whole of the surplus sale 
proceeds, viz., Rs. 8999 and odd On the 14th May, 1917 the plaintiff institute 
ed the presert suit for setting aside the sale of the putni tenure, and for declara» 
tion of title to and possession of eight annas share of the putni tenure. 
There wasalso an alternative prayer. ° 


On the 2ist February, 1918, the lower Court in the sult by defen- 
dants Nos. 6 tog, by its decree set aside the two sales held under the 
Putni Regulation. 


On the 7th May, 1919, the plaintiff applied for amendment of plaint by 
praying refund of Rs. 23,00 paid by him to defendant No. 2 on the 15th and 
aand May» 1916, in case the first sale be set aside. 


On the 24rd February, 1920, the appellate Court by its order upheld the 
sale and setaside the decree of the lower Cosrt in the suit by defend- 
ants Nos. 6 to 9. 


y On the 31st May, 1920, plaintiff applied for amendment of plaint, praying that 
defendant No. 2 be ordered to pay to the plaintiff half the amount of surplus 
sale proceeds withdrawn by him : 


Appeal from Original Decree No. 65 of 1923, against the decree of Babu 
Atul Chandra Banerjee, Subordinate Judge of Burdwan, dated the oth 
September, 192}. 
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Held; that the:burden of proof lay on the person alleging that defendant 
No. 3 was a benamidar for defendant No. 2. 

That a claim for half the surplus sale proceeds was maintainable, though 
the tenure was purchased for the benefit of another person. As no conveyance 
was executed by the plaintiff, the interest in the property remained inhim. Any 
disclaimer would not pass the interest to that person, and the latter’s Position 
was that of a besamidar. 

That the claim for half the amount of surplus sale proceeds was barred by 
limitation under article 62, schedule I of the Limitation Act, on the 31st May, 
1920, when the amendment was applied for. 

That the period between 21st February, 1918, when the sale was-set aside by 
the lower Court, and 23rd February, 1920, when on appeal the sale was upheld, 
could not be deducted either under Limitation Act or under.the principle of sus- 
pension of time under the circumstance’ of the present case. e >œ 

Though the claim for possession of an eight annas share and for recovery 
of an eight annas share of the sale proceeds might be said to arise out of the 
zame transaction, the cause of action was not identical: Payana Reena 
v. Fana Sona (1). : 

A Court should not amend a plaint when the effect is to take away from the 
defendant a legal right which has accrued to him by lapse of time: Kali Das 
v. Draupadi(2), and other cases. Inthe present case, there were no special 


circumstances to outweigh this rule. 

That the plaintiff was entitled to Rs 2300 paid to defendant No. for the 
purchase at the first sale. _ 

A purchase of the putni at a sale held under Putni Regulation by one of the 
defaulters;,is not void but voidable: Gobinda v. Dwarka (3). 


i Under order 41 rule33 ofthe Code of Civil Procedure, defendant No. 2 
though not appealing, could get in the appeal preferred by defendant no. 3 
against the decision of the lower Court, ‘such relief as he was entitled to. 

Appeal by Defendant No. 3. 

Suit for setting aside putni sale. 

_ The material facts appear from the judgment. 

Babus Gunada Charan Sen, Surendra Nath Bose (Sr) and 
Sachindra Prosad Ghose for the Appellant, f 

Babus Mahendra Nath Ray and Narendra Krishna Bose for the 
Plaintiff Respondent. 

Dr, Dwarka Nath Mitter and Babu Sarat Kumar Mitter 
for Defendant No, 1 Respondent. 

Babus Atul Chandra Gupta, Krishna Chaitan Ghosh and 


(1) (1913) L. Re 41 l. A. 142 
-(2) (1917) 22 Ce W. N. 104 (109). 
(3) (1906) I, L. R. 33 Calc. 666; 3 C. L., J. 937. 
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Ramendra Mohan Majumdar (for Babu Rama Prosad.: be Mnonee) 
for Defendant No. 2 Respondent. 
C A. y. 


The judgment of the Court ‘was as follows : 

Thjs appeal arises out of a suit for setting aside the sale of a 
patni tenure held under Regulation 8 of 1819, ahd for declaration 
of title to and possession of 8 annas share of the putni tenure. 


There were alternative prayers, namely, that if the sale be not. 


set aside the defendants Nos, 2 and 3 be directed to convey an 8 
annas share of the putni to the plaintiff, and if that sale (and 
an earlier sale of the putni) be set aside the plaintiff prayed that his 
title to rd share in the putùi might be declared. 

. Iteappears that the putni tenure’ (Mehal Debibarpur) was held 
under the-Maharaja of: Burdwan who is the defendant No. rin 


this case. The plaintiff as well as the defendants Nos. 6 ‘to 27 


were the putnidars, The plaintiff's sharé ‘originally was one-third 
in the tenure by right of inheritance, and the remaining two-thirds 
belonged to the defendants Nos. 6 to 27. The -puint fell into 
arrears and was sold under Regulation 8 of 18r9'on the rsth May 
1916 and was purchased in the name of defendant No. 2. The 
plaintiff says that in that purchase he had an 8 annas share, because 
he had paid one-half the purchase money, so that although he had 
3rd share by inheritance he became a sharer to the extent of eight 
annas by the purchase. On the 29th May, 1916, the defendants 
Nos; 6 to 9 instituted a suit (suit No. 309 of 1916) for setting aside 
the putni sale. The present plaintiff was defendant No. 19 
in that suit, the present defendaft No. 2 Mritunjoy Ghosé 
was defendant No. 1 and the present defendaht No 1 the Maha- 
rajadhiraj of Burdwan was the defendant ‘No. 2 in that’ suit: 
During the pendency of that suit the putni tenure again fell 
into arrears and ‘was put upto sale again on the 16thNovember 1916. 
The plaintiffs in suit No. 309 of 1916 applied for amendment of the 
plaint by adding a prayer for setting aside thé secorid sale also. 
Before that suit was disposed of, the present suit was instituted on 
the 14th May r917 by the plaintiff. The previous suit was decreed 
on the asst February 1918 by the Subordinate Judge, both the sales 
being set aside. „On the 2oth November, 1918, the Court below 
took up the present suit’ and dismissed it on the ground that, as 
both the sales had ‘been set aside there was no‘cause of action 
for the present suit. Onthe 18th December, 1918, the plaintiff 
applied under section 131 of the Civil Procedure Code, for setting 


aside the order dismissing the present suit and for restoration of 
° 
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the súit, ` On the 26th April 1919; the“ Court ‘granted the applied- 
tion of the plaintiff and restored the suit. ‘There was’ an applica: 
tion to’ this Court for revising the order and a rule was issued 5 3 
but it was discharged on the 23rd February 1920. 

- Jt: appears that in the meantime the Maharaja of Byrdwan 
appealed to this Court against the decreé in suit No. 309 of 1916. 
This. appeal was decided on the same day, namely, the 23rd Febru- 
ary, 1920 The judgment of the Subordinate Judge was set aside 
and both the sales were upheld by-this, Court. Thereupon an addi 
tional issue (issue No. 7) viz, “ whether the suit ‘is barred by the 
rule of res judicata,” was added at thè instance of defendant 
No. 1 the Maharaja, on the 24th June, 1920, in the present 
suit: The learned Judge proceeded to decide this preliminary 
issue first, and by his judgment dated ` thei sth August, -rg2r, held 
that the “ question as to whether the second sale should be set 
aside or not is barred as res judicata.” On the 30th September 
1921, the other issues were taken up and the Subordinate Judge held 
that the defendant No 3 was benamdar of the defendant No, 2. 
The sale under Regulation $ of 1819 was held to be good, but on 
the finding that the defendant No. 2 purchased the ‘property in the 
benami of defendant 3, gave a decree to the plaintiff, for joint 
possession in respect of 8 annas share of the putni with the 
defendant No. 3. i 

The defendant No. 3 accordingly has preferred this appeal ; 
and so far as this part of the case is concerned the only question 
we have to consider is whether the defendant No. 3 was the benam- 
dar of the defendant No. %, because if the defendant No. 3 
was the real purchaser at the sale, he is the owner of the entire 
mehal by his purchase at the second sale, both the sales having 
been held valid by the High Court. 

In determining the question whether defendant No. 3 was 
benamdar or not, the principal point to bə considered, is, who paid 
the purchase money. The plaintiff's case was that it was the 
defendant No. 3, who paid the purchase money. The’ onus is -no 
doubt upon the plaintiff to prove it, 

[After considering the evidence and other circumstances the 
Court came to.t e conclusion that the defendant No. - 3 was not the 
benaniidar for defendant No. a]. 

. That being so -the decree of-the. Court below in favour of the 
plaintiff for joint possession in respect of an eight annas share of 
the putni mehal with the defendant.No. 3 must -be set aside. 

« Sofar as the. Maharajah of Burdwan.is concerned, the ‘sale 
. 
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having been held to be good, he is no longer interested in-the 
question raised ‘in the appeal a d no ground has been urged 
against him. The cross-otjection preferred by the plaintiff has 
not been pressed, The appeal as against the Maharaja is 
accardingly dismissed. 

The next question is whether the plaintiff is entitled to get a 
decree for one-half of the surplus sale proceeds of the second sale. 
That sale as stated above, took place on the 16th November, 1916, 
and fetched a price of Rs. 10,000, The Defendant No. 2 withdrew 
Rs, 8999-11-11 as the surplus sale proceeds on the 24th January 
1917. The plaintiff's claim to one-half of this amount is based 
upon the allegation that he was the owner of the putni taluk (to the 
extent of eight annas) by virtue of his purchase of it at the first sale 
jointly with defendant No 2. The first point for determination so 
far as this part of the case is Concerned is whether the plaintiff was 
a purchaser at the first sale jointly with defendant- No. 2. 
The Court below has come to the finding that he was. 

[The Court after considering the evidence came to the conclu- 
sion that the plaintiff paid one half of the purchase money.] 

It is next contended that the plaintiff. having admittedly 
purchased the property for the benefit of his son, the suit could 
not be maintained by him. But until there was a .conveyance 
executed by him the interest in the property remained in him. 
Any disclaimer would not pass the interest to his son, and the 
son's position was that of a benamdar, 

It is further urged that the-purchase of the putni by one of the 
defaulters was void ; but so long® as the sale was not set aside it 
must be taken that it was only voidable : see Gobinda Chandra Pal 
v. Dwarka Nath Pal (1). The sale has been continued and the 
question whether it was void or voidable does not arise, and does 
not affect the claim for the surplus sale proceeds. 

We now come to the questions of the amendment of the plaint 
and limitation, but before doing so, we must notice a contention 
raised on behalf of the plaintiff viz, that the defendant No. ‘2 
not having preferred an appeal, is not entitled to raise any objec- 
tion against the finding of the Subordinate Judge. The Subordi- 
nate Juige gave a decree for possession to the plaintiff in respect 
of an 8 annas share of the property. The question of the surplus 
sale proceeds would arise only if that decree for possession was 
set aside. There was no decree against defendant No. 2 with 
fespect to the surplus sale-proceeds, and an appeal does not lie 


(1) (1908) T. L. R. 33 Cale, 666 ; 3 C. L., J. 93h. 
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merely against findings In any case haviog regard to the provi- 


sions of order 41 rule 33 Criminal Procedure Code, we can give 
such relief to Defendant No. 2 as he may be entitled to. 

Then comes the question of amendment of the plaint. It arises 
in this way. The first sale, as already stated, took place on the 
15th May 1916 and on the 29th May 1916, Suit No.309 of 1916. was 
instituted by defendants Nos. 6 to 9. The second sale took place 
on the 16th November, 1916, On the 22nd November,. 1916, the 
plaintiff put in an application praying that the payment of the sur- 
plus sale-proceeds might be withheld for one month, but the Court 
held that no action could be taken without an injunction from the 
civil Court. On the 24th January, 1917, the defendant No. 2 
withdrew the sum of Rs. 8999 odd, that being the surplus sgle- , 
proceeds. The present suit was instituted on the 14th May 1917. 
There was originally no prayer inthe plaint about the surplus 
sale proceeds, though it was open to the plaintiff on the 14th May 
1917 (when the suit was instituted) to claim a moiety of the surplus 
sale-procéeds, in the alternative. He was fully aware of the fact 
that the defendant No. 2 had withdrawn the whole of the surplus 
sale-proceeds, as he had objected to the withdrawal. On the 
7th May, 1920, an application was made for amendment of the 
plaint fora refund of Rs. 2,000 in case the first sale was set 
aside even then there was no prayer for amendment in respect 
of the one-half of the surplus sale-proceeds. On the 31st May, 
1920, an application for amendment in respect of the surplus sale 
proceeds was made for the first time. The defendant No, 2 objected 
to the application.; but the Court on the 18th July, 1920, allowed 
the plaint to be amended. The question however seems to have 
been left op2n, and was finally decided in the judgment. 

The question is whether the application for amendment was — 
properly allowed. Itis contended on behalf of the appellant that 
the claim in respect of the surplus sale-proceeds was barred at the 
date of the application of amendment (31st May 1920) as the sur- 
plus sale-proceeds were withdrawn by the defendant No. 2 on the 
24th January 1917, and that therefore the amendment ought not, 
to have been allowed. We have to see therefore whether the, claim 
in respect of the surplus sale proceeds was barred by limitation on 
the 31st May, 1920. The claim for the surplus sale-proceeds comes. 
under article 62 of the Limitation Act, under which. a suit has to 
be brought within 3 years from the date on which the money was. 
received by the defendant. There is no doubt that money was 
received by the defendant on the 24th January 19:7 and the date 
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of the amendment was 31st May 1920 which was more than 3 years 
from the former date. 

It is contended on hehalf of the plaintiff that the period between 
the date on which the sale was set aside by the Court below in 
suit No. 309 of 1916 (21st February 1918) and the date on which 
the High Court reversed that decision and upheld the sale, (a3rd 
February 1920) should be deducted and that if that period is 
deducted, the claim for the surplus sale-proceeds would be in 
time. The case does not come under section 14 of the Limitation 
Act as the plaintiff was not prosecuting the previous suit, nor does 
it fall under any other section of the Act. 

The plaintiff evidently relies upon the principle of suspension 
bf time which bas been laid down in some cases. The question 
of suspension of the period of limitation is one upon which the 
authorities do not seem to be uniform. In the well-known case of 
Mussumat Ranee Surno Moyee v. Shooshee Mokhee Burmonia (1), 
the Judicial Committee in determining whether the cause of action 
accrued With reference to section 32 Act X of 1859, at the end of 
the each Fusli year when the rent became due, or at the date of 
the-decree reversing the auction sale of the putni taluk belonging 
to the zemindar, decided in favour of the latter date. That there- 
fore was a case in which the question was when did the cause of 
action arise for the suit, and it was not really a case of suspension 
of the period of limitation. The case of /ascarn Boid v. Pirthi 
Lal Chowdhury (2), is also not a case of suspension of the period 
of limitation. Their Lordships held that the sale bad not become 
final and conclusive ; in other words for the purpose of the ques- 
tion of limitation the sale had not become absolute, On the other 
hand in the case of Soni Ram v. Kankaiya Lal (3), where there 
was a fusion of the interests of the mortgagor and the mortgagee 
for a certain period, and it was contended that limitation was sus- 
pended for that period, their Lordships observed :—“ There is 
nothing in Act XV of 1877 which would justify this Board in hold- 
ing that, once that period of limitation had begun to run in this 
case, it could be suspended. Their Lordships consider that if 
they were to hold that by reasoa of the fusion of interests between 
1883 and 1898 the period of limitation was suspended, they would— 
this not being a suit to which the proviso to section 9 of Act XV 
of 1877 applies—be deciding contrary to the express enactment of 


(1) (1868) 12 M. L A. 244. 

{2) (1938) I. L. R 46 Calc, 670; 30C. L.J 7t; Le R. 46 L A. 52. 

(a) agg L L. R 35 All. 237; 17 €. La J. 488; L. R, 40 LA. 74. 
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that section that when once time has begun to. run no subsequent 
disability or inability to sue stops it.” But in the case cf Lakhan 
Chunder Sen v. Madhusudan Sen (1), this Court acting upon the 
principle of the cases, Ranee Surno Moyee v. Shooshee Mokhee Bur. 
monia (2), and Prannath Roy Chowdry v. Rookea Begum (3); 
held that the plaintiff's right to bring an action was suspended for a 


` certain period. The decision of this Court was approved by theJudi- 


cial Committee in the case of Mrttyamoni Dassi y, Lakhan Chandra 
Sen (4). In that case two out of three brothers were dispossessed 
of their shares in certain properties by the third brother. One of 
the brothers who were dispossessed brought a suit for recovery of 
possession of his share as against the other two brothers as defend- 
ants. One of the defendants supported the plaintiffs, and set up 
his own right to one-third share in the property. It appears that 
an issue was raised as between the co-defendants as to whether 
the defendant who supported the plaintiff was entitled to a certain 
share, The Court actually passed a decree not only in favour of 
the plaintiff but also declared that the defendant had one-third 
share. On appeal the decree of the trial Court in favour of the 
plaintifl upheld, but was set aside so far as the defendant was con- 
cerned. It wasin these circumstances that this Court and the 
Judicial Committee held that limitation was suspended ftom the 
date of the decree of the first Court to the date when that decree 
was set aside on appeal, The Judicial Committee observed as 
follows :—‘ Limitation would no doubt run against them from that ` 
time. But it would equally without doubt remain in suspense whilst 
the plaintiffs were bona fide litigating for their rights ina Court of 
justice. They had in the suit of 1896 before Mr. Justice Hender- 
son associated themselves with the plaintiffs in that action and had 
asked for an adjudication in those proceedings of their rights. A 
distinct issue was framed in respect of their claim to which no 
objection seems to have been made by the appellant. It was an 
effective decree made by a competent Court andwas capale of 
being enforced until set aside. Admittedly, if the period during 
which the plaintiffs were litigating for their rights is deducted, their 
present suit is in time. Their Lordships are of opinion that the 
plea of limitation was rightly over-ruled by the High Court.” 
Now, what are the facts of the present case. Here the plaintiff 
- (1) (1907) I. L. R. 35 Cale. 209; 7 C. L. J. 59. 
(2) (1868) 12 M. L A. 244. 
(3) (1859) 7 M. I. A. 323 (357) 5 4 W. R. P. C, 37. 
(4) (1916) I. Ly R. 43 Calç 659; 24,0. L. J. 1, 
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himself did not not institute any suit. The.suit was instituted by 
the defendants Nos. 6 to 9 for reversal of the first and subsequently 
by way of amendment they prayed for setting aside the second 
sale. The plaintiff was interested in upholding the first sale 
because he had purchased the property at the first. sale, 
Though he was ‘interested in having the second sale set aside, he 
does not appear to have taken any part in the suit. It is true that 
in the case of Writyamoni Dassi v. Lakhan Chandra Sen (1), also, 
the plaintiff did not institute the previous suit and was a defendant, 
but as pointed out by their Lordships, he has. associated with the 
plaintiff in the previous suit and had asked for an adjudication of 
his rights in that suit. A distinct issue was raised in respect of his 
claim to which no objection seems to have been made by the other 
-defandant. It was in these circumstances that the plaintiff was held 
entitled to suspension of the time during the time the decree in 
the previous suit remained in force. The case of Zala Soni 
Ram (2), does not appear to have been brought to the notice of 
the Judicial Committee. A Full Bench of the Madras High Court 
inthe case of Muthie Korarkai Chetty v. Madar Arumal (3), con- 
sidered the decisions of the Judicial Committee on the question of 
suspension of limitation and one of the learned Judges (Seshagiri 
Ayyar J ) observed : “The true rule deducible from these decisions 
of the Judicial Committee is this: that subject to the exemptions, 
exclusion made of computation, and the excusing of delay &c,, 
which are provided in the Limitation Act, the language of the third 
column of the first schedule should be so interpreted as to carry 
out the true intention of the legislature, that is to say, by dating 
the cause of action from a date when the remedy is available to the 
party. This isa rule of construction and not a rule of law, I 
would answer the reference as above leaving each case to be dealt 
with in the light of these observations.” However that may be, we 
‘do not think that the principle of rityamoni v. Lakkan Chandra 
„sen (1), should be extended to the facts of the present case and we 
are accordingly of opinion that the claim for the surplus sales 
proceeds was barred by limitation: on the 31st May, 1920 when the 
amendmant was applied for. 
‘- It is contended on behalf of the defendant No. 2 that even if 
the claim for the surplus would have been barred by limitation, it 
would be no ground for disallowing the application for amendment. 
Relgacs is aS pon: the case of Monunua near: Ali 


(1). (1916) L L R. 43 5 Calc, 660; 24C, L, I. te 
(2) t913) L L. Re 35 All.. 227. (3) (1919) Leb, Ry 43 Mad. 185. 
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Khan v. Mussumat Thakooranee Rutta Koer (1), where their Lord- 
ships allowed an amendment of the plaint on the ground that a new’ 
suit would be barred by limitation. But the reasons why the 
amendment was allowed is thus stated “the fairer course is to’ do 
what the Judge of the Court of first instance might under the Code 
of procedure have done at an earlier stage of the course—namely 
allow the appellant to amend his plaint so as to make it a plaint 
against Rutta Koer alone for the recovery of money due on a bond. 
Her liability on the bond may thus be tried on the issues already 
settled.” It does ‘not appear that the claim would have been 
barred had the amendment been allowed by the Court of first ins- 
tance in that case. Then again the claim for recovery of the money 
allowed by way of amendment could be as pointed out by their 
Lordships, ¢ried on the issues already settled. ; are 

‘Here the claim for the surplus sale proceeds could not be tried 
‘on the issues in the case, and although the claim for possession of 
an 8 annas share and that for recovery of an eight annas share of 
the surplus sale proceeds might be said to arise out of the same 
transaction, the cause of action was not identical (see Payana Reena 
‘Saminathan y. Pana Lana Palaniappa (2). 


In a series of cases it has been held that the power of the Court 


‘to amend the plaint should not be exercised where the effeet is to 


‘take away from the defendant a legal right which has accrued to 
him by lapse of time. (See Kali Das Chaudhuri v. Drapaudi 
Dasi (3) ; Upendra Narain Roy v. Rai Janoki Nath Roy (4); Rebati 
Raman Basak v. Harish Chandra Basak (5); Gyanendra Nath v. 
Paresh Nath (6). The rule is recognized by the Judicial Committee 
in the case of Charan Das v. Amir Khan (7), where it was held 
‘that there are cases in which that consideration is outweighed by 
the special circumstances of the case. We do not think that there are 
any special circumstances in the present case to outweigh the rule. 


-The last question is whether the plaintiffis entitled to recover 


. the sum of Rs. 2,309 paid by him on account of the purchase money 
_and other expenses. The application for amendment so far: as this 


claimn is concerned was made on the 7th May, tgr9, within 3 years 


.of the date on which the money was paid (15th and 220d May, 


1916). The application was ordered to be. put up later, and was 


_taken up along with the subsequent cies dated the grst May, 


- (1) (1867) 11 M, 1. A. 468 59 W. R. P. C. 9. 


(2) (1913) L. R. 41 I. A. 142. (3) (1917) 22 C. w. N. 104 iiai). 
(4) (1917) 22 C. W. N. 611 (617). " 15) (1919) 24 C. W. N, 749 (751). 
i(6) (19217 26 C. W. N. 73 (77). (7) Gorgy L. R, 47 KAS agg. 
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which related to the claim for surplus sale proceeds and in the alter- 
native for refund of the purchase money. It is stated in the order- 


sheet that the application dated the 7th May was not pressed. But ` 


“the later application for amendment filed on the 31st May, 1920 
which as stated above related to the recovery of the surplus ‘sale 
proceetis and in the alternative for the recovery of Rs, 2,300 was 
certainly pressed ; it was therefore unnecessary to press the appli- 
cation dated the 7th May separately. 

The result therefore is that the plaintiff's claim so far as the 
surplus sale proceeds are concerned is disallowed, but the plaintiff 
will get a decree for the sum which he had paid to the defendant 
No. 2 for the purchase at the first sale, namely the sum of 
Rs, 2,300. 

“The plaintiff and defendant No. 2 will bear their own costs in 
this Court as well as in the Court below. The Maharaja ‘of 
Burdwan will get three gold mohurs from defendant No. 3 and 
two gold mohurs from the plaintiff as his costs in the cross-objection. 
Defendant No. 3 will get his costs from the plaintiff in this appeal 
the hearing fee being assessed at five gold mohurs, 

- The plaintiff must pay the costs of the Maharaja in the lower 


Court and half the costs of defendant No. 3 in the lower Court. 


defendant No. 2 will not get costs of the additional papers printed 
out of Court. 
Appeal dismissed : Cross-objection allowed in 


part: Decree varied 


Before Mr. Justice Suhrawardy, and Mr. Justice Cuming. 


AMULYA RATAN BANERJEE aAnp OTHERS ` 
v. 
BANKU BEHARI CHATTERJEE,* 


Limitation —Limitation Act (IX of 1908), Sch I. Art. 183:—Revivor=— Trans. 

mission of decree—Civil Procedure Code (Act V of 1908), O.+ar R. 22, 
` dssue and service of notice under—Dismissal for want of prosecution. f 
` #Appeal from Original Order No. 5! of 1922, against the order of 
Babu Lal Behari Chatterjee, Subordinate Judge, 2nd Conto of Cals: dated 
the rst December, 1921. È 
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‘An application’ for -transmission of a decree is not an act.that revives 


a decree within the meaning of article 183 of the Limitation Act: 
v.:Sait Sumari Mull (1). 


cin jorder ` 


Chutterput - 


‘to operate as revivor there must be a determination either in - 


express terms or by implication that the decree is still capable of execution : : 
Kamini Ve Aghore (2). 


tion, * 


An order dismissing 


an execution proceeding for 
want of prosecution does not imply that mig decree is capable 


of execu- * 


` 


Mere issue and service of notice under order 2r rule 22 of the Code of- 


Civil Procedure -‘do not constitute `revivor under article 183 Limitation Act ; 
Monohar ¥. Futteh Chand (3) and Chutterput v. Sait Sumari Mull (1). 


` The absence of any objection on the part of the judgment-debtor or 
his’ non-appearance does not amount to a determination that 


enforceable. 


the derree is 


A further act has to be done by the Court andit must be at 


the request of the decree-holder and that is mentioned in order 21 ruleee3 of 
the Code of Civil Procedure 


A decree- passed on the 25th July, 1904 in 


the Original 


Side of the 


High Court was transmitted to the Hughli Court for execution which ended on 
the 2oth January, 1906. The decree-holder in October 1917 applied in the 
High Court for transmission of the decree and on the roth November, 1917 
applied for execution: in the Hughli Court praying that .the present appel- 


lants might be ‘substituted in place of the 


had, died before 


that 


-date and also 


for further 


original judgment-debtor 
execution. 


who 
On that 


application notices were issued uponthe present appellants under order 21 rule 


22 clauses (a) and (b) of the Code of Civil Procedure 


The notices were served 


on the appellants on the 19th December, 19:7 but the execution case was dis- 


miised for want of further 


prosecution on 21st, December, 19'7. 
application-for execution was presented on the 7th February, 1921 : 


The present 


Held, that the application for execution was barred by Ilmitation under article 
183, Sch. J. of the Limitation Act. 


Appeal by the judgment-debtors 


Decree-holder. 


and Cross-objection by the 


Application for execution of decree. 


‘The material facts appear from the judgment. 


Babus Rai :Charidra Majumdar and Kali Kinkar Chukerbutty 
for the Appellants. 


Mr. S. C. Maity (Counsel) and Babu Apurba Charan Mookerjee 
or the Respondent. 


The judgment “ot the Court, was as follows : i 


This appeal arises out ofa proceeding in execution of a decree 


passed in the Original Side of this Court. . 


Ls 


(2) (1909) 11 C. U. J. on. 


It is necessary to give a 


(u) (1916) L L. R. 43 Cale. 903; 23 C. L. J. 645 3 20 CWN 889. 


(3) (1903) I. L`R 30 Cale. §79- ae 


° 


Vor- XLI.) HIGH COURT, +- 


short history of the litigation, The decree was passed on the- 


asth July,. rgo4. -- In r905, it was transmitted - to the Hughli Court 
for execution which ended on the 16th-November, 1905, according 
to the Court’below, but on the zoth January 1906 according to the 


certificate issued by this Court and printed at page 34 of Part II of. 


the p&perbook.: On the r9th November, 1917, the respondent 
decree-holder again applied for execution ‘and notice was served 


upon the appellants on the roth December, 1917 and the execution. 


case was struck off on the arst December, 1917, with a remark 
“dismissed for want of prosecution.” The application for 
the present execution was presented on the 17th February, 
1921, and it was prayed that certain properties belonging 
to the dppellants’ father might be attached in execution of the 
decree. The appellants who are the present judgn ent- debtors 
raised various objections to the execution of the decree. 
The learned Subordinate Judge in the Court below overruled all 
those objections and held that the decree was capable of execution 
and ordered attachment of some of the properties mentioned in the 
application for execution and released some other properties hold- 
ing that-they were not in the occupation of the judgment-debtors. 
‘The judgment-debtors have appealed and two points have been 
taken by them. They urge, in the first place, that the execution 
is barred by limitation under Art. 183 of the first schedule 


to the Limitation Act of 1908; and, in the second place, it is. 


contended that the decision of the Court below that the preperties 
which it has -ordered to be attached as belonging to the ‘appel- 
lants’ father is wrong.. There is also a cross-objection by the 
respondent with reference tothe properties released by the lower 
Court. - l : 

We have heard. both the parties on the first question raised in 
the appeal, namely, that of limitation and we think that this plea 
ought to succeed. We do not think it’ necessary to:enter into the 


second point raised before us. .The learned Subordinate Judge: 


has, according to both the parties, misconceived the facts of this 
case so far as they relate to the objection -on the ground of limita- 
tion. He has further fallen into error in confusing the provisions 
of articles 182 .and 183 of the Limitation Act; or, in other 
words treated the expression “step in aid of execution’ as used in 
article 182-a3 co-extensive in meaning with the term ‘revivor’ 
uhder article 183. He found that the execution -case-of 1905 


was finally’ dismissed on the 16th November, . 1905.. The: 


‘second’. execution’ case © of. 1917- .was.. started. on. the roth 


e 
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Civi.. November 1917, and so the execution of rory was clearly 
EPR barred by limitation. But as the | decree-holder applied to. 
a the High Court -for transmission of the decree to the Court at 
e Howrah in October 1917, which act of the decree-holder the, 
Bgoku Behri - Tearned Judge considers to be a step in aid of execution, he holds 


that the execution in 19:7 was not barred by limitations He 
has not considered whether the present execution was affected by 
limitation. Both sides have been unable to support the reasoning | 
of the learned Subordinate Judge. The appellants do not challenge . 
the.execution in 1917 because it appears from the documents filed - 
ip the case that the previous execution was finally disposed of on | 
the :oth. January, 1906. But their main contention is that tLe 
execution taken in 1917 did vot operate as a revivor within the 
meaning of Art. 183 Limitation Act and that the execution takefi in’ 
1,21 (the present execution) was beyond 12 years from the date of, 
the last effective execution and therefore barred. That article 
provides a period of 12 years within which execution shauld be 
taken of a decree or order of any Court established. by Royal Char- 
ter in the exercise of its Ordinary Original Civil jurisdiction ; and 
the.time is to bs reckoned fromthe date when a present right to 
enforce the judgment, decree or order accrues to some person ` 
capable of releasing the right. There is no dispute that the right 
to‘execiits the decree accrued immediately it was passed, namely, 
in July, 1904. The first execution was disposed of finally in Jan- 
nuary 1906 and the present execution was started in rgart. Itis, 
plain that the present execution is barred by limitation unless the, 
respondent succeeds in proving that some act done by him in the 
meantimé by operation of law constituted revivor within the mean- 
ing of that article. The respondent’s case is that the proceeding. 
taken in connection with the execution in 1917 did operate as 
reviyor. Itis therefore necessary to examine closely the whole 
proceedings. On the 1gth November, r9r7, the decree-holder filed 
an application.for execution in the Court of the Subordinate Judge. 
at Hughly in which he prayed that the present appellants might 
be substituted in place of Hiralal, the original judgment-debtor, 
who had died ‘before that date and also for further execution. On 
that application notices were issued upon.the present appellants 
under order’ XXI, -rule 22, clauses (a) and (b) Civil Procedure 
Code’as the application for execution was made more than one 
year-after the date of the decree and because it was prayed that 
the appellants might be substituted in place of the deceased judg-, 
ment-debtor.: The notices were. served on the appellants on the - 


Vou. XLL] HIGH ‘court. 


. 
19th December, r917, There is no evidence that any further step 
was taken in the matter till the zrst December, 1917 on which date 
an order was passed which is entered in the certificate of execution 
as ‘ dismissed for want of prosecution on the 21st December, 1917.” 
The actual order that was passed has been placed before us by 
the respondent. It is in the following words : “ 21st December, 
1917. Notice has been duly served and proved by an affidavit. 
No further steps taken to-day. Execution case is dismissed 
for want of further prosecution.” We have therefore two circums- 
tances to take into consideration in determining whether the execu- 
tion proceedings of 1917 amounted toa revivor, The first is the 
application to this Court made in October, r9r7 for transmission of 
the decree to the Hooghly Court ; and the second is with refer- 
ènceto the notice on the appellants under order XAI rule 22 
Civil Procedure Code. The learned vakil for the appellants has 
argued that none of these circumstances would amount to 
revivor within the meaning of Art. 183 of the Limitation Act, and 
he has relied on the Full Bench decision of this Court in the case 
of Chutterput Singh v. Sait Sumari Mull (1). We think that this 
contention ought -to prevail. The learned counsel appearing for 
the respondent has not questioned the proposition of law that an 
applicatjon for transmission of a decree does not operate as revivor 
within the meaning of article 183 though it may be a step in aid 
of execution under article 182, but he has maintained that service 
of notice under order XXI rule 22 Civil Procedure Code operates 
as revivor of the appeal under Art. 183. He has further contended 
that the order passed by the Court on the atst. December 1917 
dismissing the execution case for °want of prosecution virtually 
implies that the decree was capable of execution and therefore it 
was an order by the Court determining that the decree is enforce- 
‘able. This latter argument may be summarily dismissed. The 
definition or explanation of ‘revivor’ is to be found in certain obser- 
vations made in the case of Kamini Debi v. Aghore Nath- 
Mukherjt (2) and adopted by the learned Cnief Justice in his 
judgment in the Full Bench case. The dictum is to the- following 
effect: “ The essence of the mutter is that to constitute a revivor 
of the decree, there must be expressly or by implication a deter- 
mination that the decree is still capable of execution and the 
decree-holder is entitled to enforce it.” It must therefore be taken 
as settled. that in order to operate as revivor there must: be a deter- 


(1) (1916) I. L. R. 43 Cale. 903 ; 23. C. L. Je 645 ; 20 C. W, N. 8890 ` 
(a) (1g00) n C, L. J. ot. ee ee, eee 
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Civils mination either in express terms or by implication that, the decree 
1924. is still capable of execution. We-are unable to go the length of 
red 


holding with the learned counsel that an order dismissing a prox 
o: ceeding can imply that the decree is capable of execution. In the 
Banku:Behari, present case the appellants did not appear after the service of the 
notice under order XXI rule 22- But supposing that they had 
appeared and objected to the execution on the ground- that the 
decrea was barred by limitation, it would not be consonant with 
common sense to interpret the order dismissing for want of prose- 
cution as holding that the objection of the judgment-debtor that 
the execution was barred by limitation was impliedly overruled and 
the decree was held capable of execution. To give such an inter- 
pretation to these words is to hold that an order dismissing a case 
or a proceeding may in some cases be tantamount to decreeingeit. ° 
The ‘next question relates to the effect of service of notice under 
order XXI rule 22. This point was, no doubt, not directly 
under consideration in the Full Bench case of Chutterput Singh v 
Sait Sumari Mull (1), but it was observed in the course of the 
judgments delivered by the learned Judges, and we -think rightly 
held, that it would not constitute revivor.. In that. case an 
application for transmission of the decree was made before 
the Registrar of this Court under a certain rule framed in 
:the Original Side of the Court. By virtue of that rule the Regis- 
trar issued notices on the judgment-debtors under order XXI, rule 
22, It was held in that case that the Registrar had no jurisdiction 
to issue the notices under that order. It was also held that even if 
the- notices were rightly issued by him, the mere service of notice 
under order XXI rule 22 was hot sufficient to revive the decree. 
We haye, however, a direct authority on this point in, the case of 
-Monohar Das v. Futteh Chand (1), That’ case is sought to be 
- distinguished on the ground that no notice was served in- that case. 
- That circumstance in our opinion, makes no difference. As‘ has 
been pointed out by Mr. Justice Mookerjee in the Full Bench case 
_ the provisions of order XXI rule 22 clearly indicate that the mere 
issue or service of notice under that rule cannot be sufficient to 
declare a decree capable of execution so as to constitute revivor 
under artictle 183- Limitation Act. The object of that notice is to 
„invite, the person on whom it is served to show cause on a date to 
be fixed why the-decree should not be executed against him. The 
-absence of any objection on his part or his _non-appearance would 
(1). (1916) L L. R. 43 Calc. 903 ; 34 C. L, J. 64ee | 
(2) (1903) I. L. R: 30 Cale. 9796 


' Vou. XL.) HIGH COURT. 
s : 

aot amount to a determination that the decree is enforceable. A 
further act has to be done by the Court and it must be at the re- 
quest of thè decree-holder and ‘that is mentioned in rule 23 of 
that order. It runs as follows: “Where the person to whom 
notice is issued under the last preceding rule does not appear or 
does rot show cause to the satisfaction of the Court why the decree 
should not be executed, the Court shall order the decree to be exe- 


cuted.” _ This further order is necessary for the purpose of deter- _ 


mining that the decree may be executed or is capable of execution. 
`- Admittedly no such order was passed in this case. We are accor- 
dingly of opinion that the mere issue and service of notice under 

order XXI, rule 22 do not amount to a revivor of the decree. 
- The ether ground on which revivor was claimed in the Court 


Delo® was the transmission of the decree, The learned counsel for > 


the appellant, it will be observed, has not pressed this point, but 
there is sufficient authority for the proposition that it does not. It 
is said to be an administrative act which dues not judicially deter- 


mine the enforcibility of the decree. This was a point which was 


directly in issue in the Full Bench case of Chutterput Singh v 
Sait Sumari Mull (1), where it has been held following the case of 


Suja Hossein v. Monohur Das (2), that an application for trans- . 
mission of a decree is not an act that revives a decree within the . 


meaning of Article 183 Limitation Act. In this view of the law 


we hold that the view taken by the Court below that execution ‘is > 


not barred by limitation is‘wrong. 

The rusult is that this appeal is allowed, the order of the lower 
Court allowing execution to proceed against all-the properties except 
properties 1 to rx of the schedulé should be set aside and the 
execution case dismissed with costs in ‘both Courts. The cross- 
objection has not been pressed and it is accordingly dismissed. We 
assess the hearing fee in this Court at 5 gold -mohurs. `- 

Appeal allowed : Cross-objection dismissed, 

(1) (1916) I. L. R, 43 Cale. 903. 

(2) (1895) I. L, R. 22 Calc, gate. 
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Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and Mr, 
Justice Chotener, 


ASIRUDDIN MONDOL AND OTHERS 
V, 
RAM SAKHI DEBYA anp O1HERs* 
Yurisdiction—Decree, execution of—Territorial jurisdiction—Bengal Civil 


“Courts Act (XU of 18873, See. 13 (1) and (aj—* Civil business’ —Appeal— : 
Revision— Order declining execution on the ground of ;urisdiction—Decree— 


“Civil Procedure Code (Act V of 1908) Secs. 2,47— Questions between 


parties. 


A civil Court which passes a decree and has territorial jurisdiction over pro- 
perty, has jurisdiction to order execution of the decree as well as sttachrfent ° 
and sale of the property, though it be assigned by the District Judge under- 
section 13 (a) of the Civil Courts Act to another Court. 


„An order refusing to entertain an application for execution on the ground .of 
jurisdiction, is not appealable, as not falling within section 47 cf the Code 
of Civil Procedure and as one not going into any question between the parties ; 
it can be revised by the High Court. 


A obtained a decree for money against B in the Court of the Munsiff, and 
Court. The decree-holder applied for execution in the said Court, praying for 
attachment and sale of certain immovable property situated within the,jurisdic- 
tion of the Munsiff, ard Court as assigned by the District Judge, The territo- 
rial jurisdiction conferred upon the Munsiff, znd Court, by the local Govern- 


ment extended over the whole of the Munsifi Chouki including the place where . 


the property sought to be attached lay : 


Held, that the Court of the Munsiff, 2nd Court, had jurisdiction to execute- _ 


the decree and order attachment and gale of the property. 


_ That the order of the Munsiff, 2nd Court, refusing to order execution by | 


attachment and sale was not appealable, but could be revised by High Court, 


Appeal by the Judgment-debtors and Application for Revision . 


by the Decree-holder. 
The material facts appear from the judgment. 
Babu Atul Chandra Gupta for the Appellants. ` ~ c 
Babu Prafulla Chandra Nag for the ‘Respondents. o 


Dr. Sarat Chandra Basak and Babu Peafalla Chandra Nag 
for the-Petitioner. 


®Appeal from Order No. 158 of 1923 with Civil Revision No. 167 of t924, 
against the order of Babu B. B. Chatterjee, Subordinate Judge, Bogra, dated the 
goth January, 1923, reversing that of Babu T. N., Roy Munsiff, 3rd Court, 
Bogra, dated the 26th August, 1932. 


Vou. XLL) - - MION COURT, 

The judgment of the Court was as follows : 

This appeal (Miscellaneous Appeal No, 158 of 1923) 
and the connected rule (Rule No. 167 of 1924) arise out of 
proceedings in execution of a decree under the following circume 
stances, 

The decree-holders obtained a decree for money against the 
judgment-debtor in the Court of the Munsiff, 2nd Court, Bogra 
on the rrth May rgro. After several applications for execution, 
the decree-holders finally made an application for execution of the 
decree in the Court of the and Munsiff on the 11th May 1922, pray- 
ing for attachment and sale of certain immovable property situate 
within the jurisdiction of the Munsiff, 3rd Court, as assigned by 
the District Judge under section 13, Cl. 2 of the Civil Courts 


Acte On the same day the Munsiff, 2nd Court held that he had ° 


no jurisdiction to entertain the application and directed it to be 
returned to the decree-holder for presentation to the proper Court 
within 7 days. It is stated that this order was passed in Chambers 
and was shown to the decree-holder’s pleader on the 13th May who 
thereupon took the application back and filed it on the same day in 
the 3rd Court. That Court directed the decree-holder to file a 
“certificate”, presumbly a certificate of transfer under section 39 
Civil Procedure Code. Thereupon the decree-holder applied to 
the znd Court for a certificate and the latter sent the necessary 
certificate to the 3rd Court on the 18th May, 1922. Proceedings 
in execution thereafter taken in the 3rd Court. Subsequently 
upon the judgment-debtor’s objection the 3rd Court held that the 
application was barred by limitation. On appeal the Subordinate 
Judge held that the application whs not barred. The judgment- 
debtors preferred an appeal to this Court, and the case was remand- 
ed for certain findings. After the arrival of the findings the appeal 

- was heard, and at the hearing of the appeal a rule was issued call- 
ing upon the judgment-debtors to show cause why the order of the 
and Court holding that it had no jurisdiction to entertain the appli- 
cation and returning the application for presentation to the proper 
Court should not be set aside. 

The question for consideration is, whether the 2nd Court had 
jurisdiction to entertain the application for execution. The and 
Court passed the decree, and under section 38 of the Civil Proce- 
dure Code a decree may be executed either by the Court which 

_ passed it or by the Court to which it is sent for execution, Section 
37 provides that the expression “ Court which passed a decree”, 
shall in relation “to the execution of decrees unless there is any- 
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thing repugnant in ‘the subject or context be deemed to include, 
‘(omitting Clause (a) which has no bearing upon the present ques- 
tion) (b) where the Court of first instance has ceased to exist’ or fo 
‘have jurisdiction to execute it, the Court which, if the suit wherein 
the decree was passed was instituted at the time of making the 
‘application for the execution of the decree would have junadtcton 
‘to try such suit. 

In the present case the end Court passed the decree and it had 
“not ceased to exist. Prima facie therefore it had jurisdiction .to 
“execute the decree. It is true that the property which the decree- 
‘holders sought to attach and sell was situated within the jurisdiction 
‘of the 3rd Court as assigned by the District Judge under section 
13 (2) of the Civil Courts Act. The territorial jurisdiction con- 
ferred upon the Munsiff, 2nd Court, by the local Government 
under section 13 (1) extended over the whole of the Munsiffi 
Chouki including the place where the property sought to be attach- 
‘ed lay. Our attention has been drawn to the wording of section 
13 (2) of Act XII of 1887 viz, may assiga to each of them such 
‘civil business which is different from the wording of section 18 of Act 
‘VI of 1871 under which the District Judge could assign to each the 
‘Jocal limits of his particular jurisdiction. It is necessary however to 
‘consider the precise meaning of the words ‘civil business’ for the 
‘purposes of the present case, as we do not think that the District 
Judge could by any order under séction r3 (2) take away the juris- 
‘diction of the 2nd Court to execute the decree passed by it, when 
‘(the execution case rot having been transferred by it to any other 
Court) it was the only Court which could execute it under the pro- 
‘visions of section 38 read with section 37 of the Code. In the case 
‘of Kali Pado Mukerjee v. Dino Nath Mukerjee (1), A obtained a 
decree against B in the Court of first Munsiff of Howrah. After 


“the decree, the local area, within which the cause of action arose 


‘and the judgment-debtor resided, was transferred from the first to 


‘the second Munsiff. Onan application by A for the ‘execution 
“of his decree in the Court of the 2nd Munsiff which allowed execu- 
tion, it was held that the second Munsiff had no jurisdiction to 
entertain the application and allo v execution, and that the applica- 


tion ought to have been made to the Court of the first Munsiff 


“which passed the decree In Bachu Koer v. Golab Chand (2), ‘it 
‘was held that when Subordinate Judges are appointed by the local 


Government with jurisdiction over the whole of a District, the Dis- 
trict Judge is not competent under section 13 (2) of the Civil 


Uu) (4897) J. Lo R. 25 Cale. 3t5. (2) (ibog I, L. R. 27 Calc. 272. ~ 
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Courts .Act to assign them different areas so as tò limit or define Civit. 
their respective jurisdiction. See also Munshi Md. Kasemali v. 1924: 
Munshi Niamuddin (1), and -Raja (aoe Prosad v. Sheo Asiraddin 
Nandan (2). . - ace 

In the cases reported i inl. L. R 27 Cal. 273 and 6 Patna Law Raon eae ere 
Journal 304 the decree sought to be executed was a mortgage os 
decree. We have referred to those cases te show what view was ot ee 


taken of the provisions of section 13 (2) of tbe Civil Courts 
Act, On behalf of the respondents we are referred to Prem Chand 
Dey v. Mokhoda Debi (3), where it was held that territorial jurisdic- 
tion is a condition precedent to a Court executing a decree. But 
the question is, did the- 2nd Court in the present case cease to 
have territorial jurisdiction, and we have held that it did not. 
“It is contended on behalf of the opposite party that the order 
of the 2nd Court dated the rrth May, 1922 was appealable, and 
-this Court therefore cannot interfere under its revisional powers, 
Reference is made to the cases, Bachoo v. Golab (4); Munshi Md, 
Kazemali v. Munshi Niamuddin (1), and other cases to show that 
an appeal was preferred in those cases, But in those cases the Court, 
holding that it had jurisdiction, proceeded to execute the decree, 
The order was therefore one relating to execution of the decree. 
In the present case the Court declined to entertain the applica- 
tion for execution at allon the ground that it had no jurisdiction. 
it is contended that it comes under the definition ofa “decree” 
but assuming that an order in execution of a decree other than 
those falling under section 47 and not expressly mentioned in 
section 2 comes under “ decree”. there was no adjudication 
conclusively determining the rights of the parties with regard to 
all or any of the matters in controyersy in the suit. The Couit 
‘simply declined to entertain the application and did not go into 
any question between the parties. We think therefore that we can 
interfere under our revisional powers. 
_ In the view we take the appeal must be decreed, with costs in 
„all Courts (the hearing fee in this Court being assessed at 2 gold 
mohurs). But the Rule will be made absolute. The order of the 
Munsiff, znd Court, Bogra, dated the r1th May 1922 is set aside, 
and the case sent back to that Court in order that it may deal 
‘with the application for execution according to law. We make no 
order as to costs in the Rule. 


Appeal allowed : Rule made absolute ; Case remanded. 


(r) (1921) 26 C. W. N. 316. (2) (1921) 6 Pat. L, J. 304. ; 
(3) (1890) 1, L. Ry 17 Calc. 699 (703). (4) (1899) 1. E. R. 27 Cale. $72. 
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CRIMINAL REVISION. 


Before Mr, Justice Sukrawardy and Mr. Justice Mukerji. 


. CRIMINAL, : KRISHNA BALA DASI 
1 924. “= v. . 
October, 25. NIRODA BALA DASI,” 


Yudicial discretion—Criminal Procedure Code (Act V of 1898), Sec. 202—~Magise 
trate instead of waiting for report, ordering issue of semen Creer 
` ealidity-of. 

A Magistrate distrusting the truth ef a complaint, directed aa investigation 
under section 202 of the Code of Criminal Procedure. Instead of waiting ‘for 
the report, he issued summons against the petitioner under section 323 of the 
Indian Penal Code, as he thought that the case could no longer be kept pend’ ing : 

Held, that the order summoning the petitioner was not regular and shoyld be 
set aside, as the action of the Magistrate was not the result of a proper exercise of 
judicial discretion on his part. 


Application for Revision under sections 435 and 439 of the Code 


of Criminal Procedure by the Accused. 
` Niroda Bala complained under section 323 Indian Penal Code 
before the Sub-Deputy Magistrate of Kalna on the a5ih July, 1934, 
alleging that on the 26th May last Krishna Bala (petitioner) and 
-two other ladies quarrelled with her and assaulted her and the 
petitioner struck her with knife causing wounds on her arm, 
‘The learned Sub-Deputy Magistrate distrusting the truth of the 
complaint, directed the president of the local Union Board to make 
an enquiry and report by gth August, 1924. On the rsth August, 
1924, the Sub-Deputy Magistrate not receiving the report summoned 
the accused under section 323 Indian Penal Code. On the 18th 
August, 1924 the president's report was received by the Sub-Deputy 
Magistrate who passed the following order on the said report :— 
“Order passed. File.” On the 28th August, the petitioner stated 
that no summons should haye been issued as the case was a frivo- 
lous and vexatious one instituted with a view to lower the position 
of the petitioner's husband's brother by enforcing the attendance of 
your petitioner in Court and prayed that the petitioner might be 
exempted from personal appearance in Court and be allowed to 
p appear by her mooktear. On the 28th August, the learned Sub- 


_*Cciminal Revision ,No- 79%, against the order of J. Younie Esq., District 
Magistrate of Burdwan, dated the goth August, 1924p affirming that of Mr M. 
Mukberjeo, Sub-Deputy Magistrate of Kalna, dated the 28th August, 1924. i 

s T va a - at r > ete: 1 as d a 
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Divisional Magistrate dismissed the petition by the following order : 
"Accused files petition for permission to appear by agent. Petition 
disallowed. She will give bail for Rs. 50. Complainant to -produce 
evidence on 8-9-24." Against this order summoning the petitioner 
under section 323 Indian Penal Code and refusing to exempt her 
from personal appearance in Court, the learned District Judge was 


moved, who however summarily dismissed the petition by the follow- . 


ing order: ‘Heard pleader. Inform the Sub-Deputy Magistrate 
that the accused should be permitted to remainina gharé or a 
palanquin outside the Court and that she should be permitted to 
appear by muktear. If her appearance at any stage of the -case be 
necessary for the purpose of identification she may be brought into 


Court. Her continuous presence in Court may be dispensed with.” ` 
Against this order, the petitioner moved ‘the Hon'ble High 


Court.- - f 
Babu Panchanon Chowdhury for the Petitioner. 
The following judgment was delivered. 
_ The issuing of the process against the petitioner in this case was 
not quite regular. 


„On the complaint being filed, the Sub-Deputy Magistrate dis- 
trusted the truth of the complaint and directed an investigation - 


under section 202 Criminal Procedure Code. Having done so, he 
should have waited for the result of that investigation. Instead of 
waiting for the report he issued summons against the petitioner as 
the report had not arrived and because he thought that the case 
could. no longer be kept pending. This action can hardly be con- 
sidered as having been the result of a, proper exercise of judicial dis- 
cretion òn his part, i 

The explanation submitted by the learned District Magistrate 
does noft touch this part of the Rule. 


The order summoning the petitioner is accordingly set aside. ‘ 


The complaint will now be dealt with in accordance with law 
by some other Magistrate. Such Magistrate to be selected by the 
District Magistrate for the purpose. 

The Rule is made absolute. 


- _ Rule made absolute. 
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Belove Sir Babington Newbonld, Knight, Judge, and Mr, Jui 
Mukerji. : 


KEDARNATH CHAKRAVARTTI AND OTAERS ` 
D. ? 
THE KING-EMPEROR.* , - 


Charges, sufficiency of—Criminal Procedure Code (Act V of 1808), sections ; 
221, 222, 223, 225 ills (b) & (cl~written accusation, certainty and accuracy ` 
‘of—Indian Penal Code (Act XLV of 1860) S. 420-~cheating—Framing of ` 
charge—Notice of accusation, when suficient—Swindling, if amounts to? | 
cheating. 


An accused person is entitled to know with certainty and accuracy: the exact 


valye of the accusation brought against him: Sudrahmania v. King-Emperor(t).~ 
e 


Ina case of cheating the charge must set out the manner in gwhich'the ° 
offence was committed. Whether the words of the charge are reasonably‘: 
sufficient to give the accused notice of the accusation which he has got- to 
meet depends upon the circumstances of each particular case. The omission 
to state the manner of the cheating is regarded as material or not ‘accordingly 
as the accused has or has not in fact been misled by the ‘omission and‘ the omise 
sion has or has not occasioned failure of justice. aia 


In the charges framed in the present case of cheating the manner of the 


cheating was set out as follows: ‘* By deceiving with false representations and 
$ . 


promises as well as by conduct ” ; 
Held, that a conviction based on such vague- and indefinite chargés is ° 
bad. ; 

That the expression used was too vague and indefinite to give the accused 
proper notice of the manner of the deceipt and was so wide as might include 
almost anything. 2 a 

Swindling does not necessarily amount to an oleate of cheating.within the 
meaning of the Indian Penal Code. 

Application for Revision under section 435 of the poaae of 


Criminal Procedure. 


All the accused petitioners were convicted and sentenced under 
section 420-120 B and one of them also under section 420 Indian 
Penal Code. On appeal the convictions and sentences were upheld. - 
Against that the petitioners moved the High Court, “ 


` The material facts will appear from the judgment of Mukerji, J. 


®Criminal Revision No. 581 of 1924, against an order of K. N. Chaudhury 
Esq., Additional Sesssons Judge of Mymensingh, dated the zoth May, 1924, 
affirming the order ‘of D. N. Saha Esq, Deputy Magistrate of Jamalpur, dated 
the 2,th October 1922. 

(1) (1go1) L L. R. 25 Mad. 61 ; LOR. 28 I. A. 257- 


Vor. XLI] - fton Court, 498 


Mr. B. C. Chatterjee (Counsel) and Babu Probodh Chandra — CAIMINAY. 
Chatterjee for the accused. . 1934 
Mr. S. R. Das (Advocate-General) for the Crown. Kedarnati 
C, A. V. | King-Emperor 


The following judgments were delivered : 


Mukerji J: This Rule has been issued to shew cause why the December, 17. 
convictions of the petitioners and the sentences passed on them Ja 
should not be set aside on three of the grounds stated in the 
petition, namely grounds Nos. 8, 9 and ro. 

The petitioners who are four in number were tried with three 
other persons—of whom two were acquitted and one was convicted 
and has since died—on a charge under section 420/120B Indian 

° P&nal Code and the first petitioner was also tried on a charge under 
-section 420 Indian Penal Code, and the petitioners were all convict- 
ted on those charges. 

The first of the grounds relates to the sufficiency of the charges. 
The Judicial Committee in the case of Subrakmania Ayyar v. 
King Emperor (1), observed that ‘the necessity of a system of 
written accusation specifying a definite criminal offence is of the 
essence of criminal procedure.’ An accused person is entitled 
to know with certainty and accuracy the exact value of the accu- 
sation brought against him. This cardinal principle runs through 
the provisions contained in sections 221 to 223 Criminal Proce- 
dure Code. Ina case of cheating the charge must set out the 
manner in which the offence was committed (section 223 ill. (b) 
Criminal Procedure Code). Whether the words of the charge 
are reasonably sufficient to give the accused notice of the accu- 
sation which he has got to meet depends upon the circumstances 
‘of each particular case. The omission to state the manner of the 

” cheating is regarded as material or not accordingly as the accused 
has or has not in fact been misled by the omission and the 
omission has or has not occasioned a failure of justice. (Sec. 225 ills. 
(b) and (c) Criminal Procedure Code], 

In the charges framed in the present case the manner of the 
cheating was set out as follows :—-“ By deceiving with false repre- 
sentations and promises as well as by conduct.” The expression 
used is too vague and indefinite to give the accused proper 
notice of the manner ofthe deceipt and is so dangerously wide 
-as might include almost anything. The lenrned Advocate- 
General, towards the conclusion of his arguments, felt the force 
of this contention and with his usual candour conceded that upon 

(1) (1901) 1, L. R. 95 Mad, 61. i 
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the particular facts of the case. a conviction’ based on such 
charges cannot be supported. He however pressed us :strongly 
to order a retrial. 

In view of the fact that the convictions must be set aside for 
the aforesaid reason, it _is not necessary to discuss the 
other two grounds of the Rule which relate to the sufficiency of 
the findings. The findings however have got to be taken 
into consideration in ordér to decide whether a retrial 
should be ordered. I have examined those findings and ‘have also 
perused the records with some degree of care. It appears that 
of the witnesses examined in the case no two witnesses agree as to 
what the misrepresentation was that acted on their minds and in 
consequence of which they made the payments. What has been ` 
found may be summed up thus: that it was represented that the 
petitioner No. 1 was the President of the Sanatan Hindu Samity and 
the petitioner No. 2 was its secretary, that they had been deputed 
to take up the cause of the Hodis and were prepared to honestly 
aid the communal consciousness of the Hodi Community and assist 
them to ameliorate their social status, that they would invest 
them with sacred thread on the footing of their being kshatri- 


"yas, that such investitures would be performed by five Brahmins 


brought from different parts of India, and when so invested the 
Hodis would become “touchables”. Money was realised, much in 
excess of what was originally agreed upon, for writing a book 
called “ Jatitatwa.” Scrips of ‘ Bansaparichay” were given con- 
taining the supposed ‘ Gotra’ ‘Prabar’ and ‘Kaulik Upadhi’ of the 
Hodis on receipt of fees. Noticeg were issued and manifestos circu- 
lated with high sounding appellations attached to the signatories, 
and hyperbolic epithets were used extolling the virtues of the peti- 
tioner No. 1 to which he could claim no pretensions and which . 
had the effect of creating an impression in the minds of the 
Hodis that he wasa great man capable of raising the Hodis 
higher in status and ready to do so out of purely philanthropic 
motives, The costs that were realised for the performance of the 
sacred thread ceremonies were much in excess of what were really 
necessary and the arrangements that were made were imperfect 
and ridiculously inadequate. In some cases receipts were given for 
amounts less than what were actually realised, the balance being 
pretended to be deducted for ‘Pzonami’ or other charges. The 
net result of the findings isto hold that the promise that wag 
made by the petitioners was not altogether disinterested, that the 
petitioners made a living out of the affair, that the Sanatan Hindu 
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Samity had no recognised social status consisting as it did of the 
petitioners Nos, x and 2 and some others who are mainly Hodis, 
that the main object of the petitioners was to take advantage 
of the credulity of the Hodis and make them believe that it 
was possible to make them touchables and thus to enrich them- 
selves, that if the petitioners had succeeded in carrying out their 
object they would have amassed a considerable fortune, and that 
the petitioner never intended to “keep their promise or to keep it 
to the extent promised. 

As against the above we have the fact that the idea of being 
made touchable on investiture of the sacred thread as Kshatryas 
did not originate with the petitioners, the Hodis. themselves believe 
that they are entitled to be classed as such and for years past 
they have themselves been agitating for this reform and, have) 
petitioned the authorities for the purpose, and that the first step 
in this direction is to wear the sacred thread as Kshatriyas for which 
the petitioners had *made arrangements though not necessarily 
ona scale which might have satisfied’ the Hodis. We have also 
the fact that the arrangements made by the} petitioners were inter- 
fered with ; and the fact that there was opposition does not neces- 
sarily indicate that the petitioners would not have carried out 
which they had promised. : . 

The learned Sessions Judge felt the difficulty that underlies 
the case and he found it necessary to come to a finding on the 
question as to whether the Hodis can legitimately claim to be 
Kshatriyas.. In my opinion, upon the facts of the case as 
presented on behalf the Crown it js absolutely necessary to come 
to a finding in the negative on this question before the petitioners 
can be held to be guilty. It is not within our purview to arrive 
at a finding on this ques! ion. 

Leaving out of account the finding last mentioned, and 
accepting as correct the other findings arrived at by the learned 
Sessions Judge the case is one of swindling and perhaps swind- 
ling on a large scale. Swindling however does not necessarily 
amount to an offence of cheating within the meaning of the 
Indian Penal Code. For this reason, as; also for the reason that 
it will not be right to allow the prosecution to shape its ‘case af- 
resh after the whole matter has been thrashed out and the 
defects brought to light, in the course of proceedings extending 
over well nigh two years, Ido not think it proper or necessary 
to order retrial. ae 

The Rule, in my opinion, should be made absolute and the 
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convictions ofand the sentences passed on the petitioners set 
aside and they should be discharged from their bail. The fines, 
if paid, will be refunded. 


Newbould J:—I agree. 
Rule made absolute, 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, 
and Mr. Justice Rankin. 


SADASOOK RAMPROTAP 
V. 
HOARE MILLER & CO.* 


Actionable claim ~—Transfer—Notice—Transfer of Froperty Act (IV of 1882), 

Secs. 130, 131,—‘Shal? —Waiver—Address of solicitor. * 

Per curiam: In the absence of a valid notice of assignment under section 
131 of the Transfer of Property Act, a suit by an assignee of an actionable claim 
is not maintainable. 

The name and address of the solicitor of the transferee cannot be taken at a 
substitute for the name and address of the transferee, for purposes of section 191 
of the-Transfer of Property Act. 

The debtor’s assertion not to recognise any assignment or to deal with third 
party. does not disentitle him to insist upon strict compliance with the requiree 
ments of section 331. 

Per Mookerjee F; In order that the exception mentioned in the proviso to 
section 130 of the Transfer of Property Act may be operative, there must be a 
strict compliance with the requirements of - section 131: Hunsraj ve 
Nathoo (1). 

Per Rankin, F: f the plaintiff’s claim is entirely on the basis of an “assign- 
ment and if this claim is wholly without any other juristic basis, the section 
which enacts certain conditions should be rigidly complied with. 

Per Mookerjee, F: There is no duty imposed on the debtor to speak or ńoti- 
fy the error in notice. 


®Appeal from Original Decree No. 7 of 1923, against the decision of Mr. 


Justice Buckland, dated the 7th December, 1922. 
(3) (1907) 9 Bom. L. R, 838. 


Vou. XLI} HIGH COURT, 


The answer to the question whether it is permissible to waive a particular 
provision of a statute, depends uppn its true nature. If the object of the legis- 
lature is to protect or benefit an individual litigant, it is open to him to waive 
its positive provision. On the other hand, if the provision has been enacted from 
reasons of public policy, he cannot be permitted to waive it. The provision of 
section 133 of the Transfer of property Act, falls within the latter cotegory. 

It cannot be maintained as an abstract proposition of law, that under no 
conceivable circumstances, can the provisions of section 131 be waived by the 
debtor.” 

‘Per. Rankin, F: The word ‘shall in section 133 of the Transfer of Proper- 
ty Act means the same thing in each of the two places where it occurs. 

A debtor may by parol or by conduct represent that he will be responsible 
to an assignee whose notice is defective and the statute would in such a case be 
no answer to a claim based on or re-inforced by contract or estoppel. 

s e 

The statute is not concerned to prevent any one who is willing to incur a 
liability from so doing. It merely states the conditions on which the law imposes 
liability under an assignment. 

Sections 130 and 131 of the Transfer of Property Act contain a very special 
scheme which should be regarded as a whole in itself. 

At Common Law a chose in action was not assignable ; in equity, it was 
freely assignable upon certain principles as to notices The Indian legislature 
in 1900 has composed a new scheme which has some of the features of both. 

Under the name of waiver, liability or responsibility to an assignee may be 
incurred by a debtor independently of section 130 by conduct or by represen- 
tation. 


Appeal by the plaintiff. 
Suit for damages for breaches of contracts. 
The material facts appear from the following judgment of 


‘Buckland J:—The defendant company and a firm of the 
name of Balfour and Co. entered into certain contracts for the sale 
of cornsacks by the former to the latter. These contracts are 
alleged to have been assigned by Balfour and Co. to the plaintiffs 
by an instrument in writing which for the purpose of this judgment 
may be taken as a valid transfer under section 130 of the Transfer 
of Property Act. The plaintiffs as assignees are now suing Hoare 


Miller and Co, Ltd. for damages for breaches of these contracts. - 


Since the assignment, there have been dealings between Messrs, 
Hoare Miller and Co., Ltd. and Messrs. Balfour and Co. with refer- 
ence to these contracts, the nature and effect of which need not for 
the moment be considered. Section 130 provided that under a proper 
assignment whether notice be given to the debtor or not all the 
rights of the transferor shall vest in the transferee subject to the 
proviso that dealings with the debt of actionable claim assigned 
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‘shall unless the debtor is a party to the assignment or has received 


notice of it as provided by the Act be valid as against the assign- 
ment. The defendant Co. were not parties to the assignment hence 
the question arises whether they received notice of it., This in 


‘turn depends upon the validity of the notice purporting t have 


been given under section 13x1 of the Transfer of Property Act of 
1882, for if section 131 has not been complied with though the 

transfer may have been valid, é# is common ground that the suit; 
against the defendant company must fail. This, broadly, is the posi- 

tion, and I have stated it without prejudice to all other contentions 

on either side, for oral evidence has not been gone into. If the plain- 

tiffs fail on this point nothing else need be considered, which would 

have the effect of considerably shortening the proceedings, and that 

being so, I propose to decide it first, a course in which leafned 
counsels on both sides concur. 

For the notice of the assignment the plaintiffs rely upon certain. 
letters. On the 16th of July rgat, Babu Nando Gopal Roy, the 
solicitor for the plaintiffs, wrote to the defendant company informing 
the latter that Balfour and Co. had that day assigned to his clients 
the contracts in suit which he specified. With that letter he en- 
closed a letter in original addressed to Hoare Miller and Co. by 
Messrs. Balfour and Co. informing them of such assignment and 
requesting the defendant Co. to accept the letter. The letter from 
Balfour and Co. to the defendants is in these terms :— 

16th July 192r. 
Messrs. Hoare Miller & Co. Ld. 
Re :—Contract Nos. 38409 of Messrs. 
k Moran and Co, and 2130 of Jamnadas 
i Baijnath for cornsacks. — 
Dear Sirs, 

With reference to our letter No. 1289 of 27th June roar. and 

your reply .thereto of the same date, we beg to intorm you that 


we have assigned the above mentioned two contracts to Messrs, 
Sadasuk Ramprotap and have issued Katcha delivery orders. 


Please accept the letter. : 
Yours faithfully, 


Per. Pro. Balfour and Co. 
(Signature illegible), 
‘The contention preferred on behalf of the defendant Co. is that 
the requiremets of the section have not been complied with, because 
the name and address of the transferee have not deen stated. The 
words of the section are as folfows ;— 
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Every notice of transfer of an actionable claim shall be in writing, 
signed by the transferor or his agent duly authorised in this behalf, 
or, in case the transferor refuses to sign, by the transferee or his 
agent, and shall state the name and address of the transferee; 

In reply to the foregoing contention it is submitted that it is 
open to the plaintiffs to make the cdse that the requirements of the 
section as to the address of the transferee have been waived by the 
defendant company and that the section is not absolute in that 
respect, 

First, though it has been submitted that the notice is contained 
in the two letters, in my judgment it is clear from the letter of the 
plaintiff’s attorney that his letter to the defendants was not intended 

‘tq be and cannot be taken as notice of the assignment and that he 
intended Messrs. Balfour & Co’s. letter to give the notice and that 
I should consider that letter exclusively. But even if both letters 
conjointly are taken as constituting the notice, the objection still 
remains, for in neither does the address of the transferee appear. 
This I have to consider whether or not the mandatory terms of the 
section are absolute or whether there may be a waiver. It has been 
argued by analogy that as a defendant may waive objections to the 
jurisdiction so may a debtor waive the formalities of this section. 
But the ‘analogy I think is false. The rules as to jurisdiction 
serve but to govern or prescribe the forum where a person may 
establish his legal rights. They do not confer legal rights nor do 
they operate except as between the persons directly concerned. 
Here I am concerned with a positive statutory obligation essential 
to be observed if certain legal consequence are to follow. Unless the 
prescribed notice is given dealings in that debt or actionable claim 
by the debtor are valid. Such dealings conceivably may affect the 
rights of persons other than the debtor or the parties to the assign- 
ment but the notice has to be given to the debtor. May he there- 
fore waive the notice possibly to the prejudice of such persons nots 
withstanding the plain language of the section? Once a departure 
from its terms is permitted it is impossible to foresee to what result 
such a departure would ultmately lead. 

I am not prepared in the absence of authority to bold that whata 
statute says that to avoid certain consequences a notice in a particu- 
lar form shall be given those consequences are avoided though notice 
in that form has not been given. In this view I am fortified by the de- 
cision of Sir Lawrence Jenkins in Hunsvaj Morazji v. Nathoo Ganga- 
ram (1), where the learned Chief Justice seems to have regarded th 

(1) (1907) 9 Bom. L. R. 838. i 
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direction in the section as absolute. The result is I find that the 
plaintiff did not give a valid notice of the assignment in terms of 
section 131 of the Transfer of Property Act assuming for the pur- 
pose of this judgment that there was a valid assignment of which 
notice should have been given and that it is not open to the plain- 
tiffs to content that the observance of the formalities required by 
Sec. 131 have been waived by the defendant Co. The result therefore 
is that this suit must be dismissed with costs on Scale No, 2. 

Against this decision, the plaintiff appealed. 

Sir B, C. Mitter, and Messrs. S. R. Banerjee and J. C. Hazra. 
for the Appellants. 

Messrs. Pugh and Ameer Ali for the Respondents, 

C Ae V. 
; Pie 

The judgments of the Court were as follows : 

Mookerjee J: This is an appeal from the judgment of 
Mr. Justice Buckland in a suit for damages for breach of 
contract. On the 4th May rg2r and oth June, r921, the 
defendants entered into two contracts with a firm of the name 
of Balfour & Co. for the sale of cornsacks. On the 15th 
July r921, Balfour & Co. assigned their interest in the contract to 
the plaintiffs Sadasook Ramprotap, a firm carrying on business as 
commission agents and bankers. On the x1th November, 1927, 
the plaintiffs, instituted this suit as assignees of the contracts, 
to enforce their rights thereunder. Mr. Justice Buckland has 
dismissed the suit on the ground that the plaintiffs had not 
complied with the terms of section 131 of the Transfer of Property 
Act. No oral evidence has been adduced in the case; and it 
appears to have been taken as common ground before Mr. 
Justice Buckland that if notice was not given under section - 131 
though the transfer might have been valid, the suit against the 
defendant company must fail. In these circumstances Mr. 


-Justice Buckland proceeded with the trial on the footing that 


ifthe plaintiffs failed on this point, nothing else would require 
consideration: he decided this point first, and adopted that 
course with the concurrence of counsels on both sides. 

Section 130 of the Transfer of Property Act provides that the 
transfer of an actionable claim shall be effected only by the execu- 
tion of an instrument in writing signed by the transferor or his 
duly authorised agent, and shall be complete and effectual upon the 


-execution of such instrument and thereupon all the rights and 


remedies of the transferor, whether by way of damages or other: 
wise, shall vest in the transferee, whether such ‘notice ‘of: the 
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in appeal from the decree of that Court. Such an order does not fall within the 
provisions of section 105 of the Code of Civil Procedure. 


The High Court should not interfere with the exercise of discretion made 
properly and not arbitrarily by the lower Court. 

Per curtam: The defendant ia his written statement objected to the maintain- 
ability of suit as contravening the provisions of section 91 or order 1 rule 8 of the 
Code of Civil Procedure as the plaintiff sued for declaration of a public right of 
pathway without proving special damage : 

Held, that as inspite of these objections the plaintiff persisted in proceeding 
with the suit, he should not be permitted to withdraw it. 

Held (per Suhvawardy, F.\ that such defects were not formal defects. 

Appeal by the Plaintiff. 
Suit for declaration. 
° e 
The material facts appear from the judgment of Suhrawardy, J. 


Sir Provas Chunder Mitter (Advocate), Mr. Amarendra Nath 
Bose and Mr. Harendra Kumar Sarbadhikary (Advocate) for the 
appellant. 


Babus Tarakeswar Pal Chowdhury and Jnan Chandra Roy 
for the Respondent. 


The judgments of the Court were as follows : 


Suhrawardy J :—This appeal is by the plaintiff. The only 
point taken is that the lower appellate Court should have given 
him permission under order XXIII Civil Procedure Code to 
withdraw the suit with liberty to bring a fresh suit. The suit was 
brought by the plaintiff in the Court of the Munsiff of Howrah in 
respect of a certain pathway of which he claimed to be the owner. 
He claimed in the alternative that he had a right of way over the 
disputed pathway and also that the pathway was a public pathway. 
At the trial before the Munsiff he gave up his claim with respect 
to his alleged title to the land and it was found that the plaintiff 
` had failed to prove that he had a prescriptive right of way over 
the land or that the pathway was a public pathway. The defence 
raised various preliminary objections with regard to the maintain- 
ability of the suit and the issues framed thereupon were (1), “whether 
the plaintiff’s clain for a public pathway is maintainable and (2). 
If the plaintiff's suit is bad for non-joinder of parties?” The last 
issue had reference to the Howrah Municipality, within whose juris- 
diction the land in suit lay, not being made a party to the suit. It 
was found by the learned Munsiff on the merits that the plaintiff 
had failed to prove any of his alleged claims. With regard to the 
maintainability of the suit the learned Munsiff found that the suit 


187 


Civin. 


poorer 


1924. 


Seemed 


Nishi Kanta 


v, 
Umar Lal. 


November, 27 


paa 


reg 


ee. 
Civit. 
Ras 
1924. 
<a 


N Šahi Kanta 
Umar Lal. . 


Suhrawardy, F 


s > < a + Ke £ vie > oF 
TUE CALCUTTA LAW JOURNAL. (Vote XLI; 


in so far as it related to the declaration of the pathway being a public ; 
pathway was not maintainable under the provisions of section gt Civil 

Procedure Code. There was an appeal by the plaintiff from. the 

order of dismissal of the suit and prayer was made before the 

lower appellate Court by the plaintiff for permission to with~. 
draw the-suit with liberty to bring a fresh suit in respect of the same 

subject matter. By his order dated the 4th April, 1923, the learned 

Subordinate Judge rejected the plaintiffs prayer for withdrawal of 

the suit and proceeded to the trial of the suit on the merits and - 
finally upheld the decree of the lower Court and dismissed the 

appeal, 

In this appeal we are asked to hold that the order passed by 
the lower appellate Court refusing permission to the plaintif to 
withdraw the suit is bad in law and that the plaintiff ought to have 
been allowed to withdraw the suit with liberty to bring a ‘fresh suit 
on the ground that the suit was bound to fail by reason of certain 
defects within the meaning of order XXIII rule x. 

The first point that arises for consideration is whether this 
prayer was properly made in the lower appellate Court. The Bom- 
bay High Court has adopted the view that order XXIII rule x applies 
only when the case is before the trial Court ; but after it has been 
perfected into a decree the plaintiff loses his right for applying for 
withdrawal of the suit. But this Court has also in appeals given such 
permission under order XXIII, Civil Procedure Code but gene- 
rally in a case where, as has been pointed out by the Madras High 
Court in the case of Kamayya v. Papayya (1), the appellate Court 
discovers that the suit ought to fail on the ground of some formal 
defect and by reason of such discovery it is of opinion that the 
decree of the trial Court ought to be reversed. The defects which 
the learned advocate now appearing for the appellant says are 
formal and should form a ground for withdrawal of the suit are the 
objections which were taken in the written statement and made the 
subject of issues'in the first Court. The plaintiff being aware of 
those defects went to trial and fought the case out with a view to 
pursuade the Court to hold that the defects which were pointed out 
did’ not exist. Having failed there it does not lie in his mouth at 
the ‘appellate stage to say that they were really formal defects and be- 
Gause they were so the lower appellate Court should have given him 
permission to withdraw from the suit. We do not like to lend’ 
support to the course sought to be adopted by the plaintiff. 

` The next question that presents itself in this connection is wae 


~“) (1916) 1, L.R. 40 Mad. 259. 
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nize any assignment or to deal with any third party is no waiver of 
‘any defect in the notice, and the fact that the defendant company 
atno time tutored the plaintiffs as to the proper form of the 
notice or took express objection to anything in particular in the 
notice is no waiver either, I do not doubt that a debtor may by 
parol or by conduct represent that he will be responsible to an 
assignee whose notice is defective. and that the statute would in 
such a case be no answer to aclaim based on or re-inforced by 
‘contract or estoppel. Again, if it were suggested that the assignor 
had offered to let a debtor have the transferee’s address in writing 
and that the debtor had replied that there was no need to trouble 
as he would make no point of the omission, that would raise a 
different case. Iam not prepared to hold that such a case as that 
properly pleaded and proved would not succeed. The truth is 
that the statute is not concerned to prevent any one who is 
willing to incur a liability from so doing. It merely states the 
conditions on which the law imposes liability under an 
assignment, Nevertheless, I incline to think that the plaintiffs’ 
case if not within the statute is demurrable unless it has an 
independent basis. -In construing sections 1,0 and r3r of ‘the 
Transfer of Property Act it has to be remembered that they con- 
tain a very special scheme which must be regarded as a whole in 
itself, At common law a chose in action was not assignable; 
in equity it was freely assignable upon certain principles, as to 


notice. The Indian Legislature in r900 has compcsed a new . 


scheme which has some of the features of both ; and, as I read 
section 130 it says this that the law, while regarding the transfer 
of an actionable claim as valid if effected in a certain manner, 
will not undertake to enforce against a dektor the assignment 
except upon the terms that the debtor may arrange with his ori- 
ginal creeditor unless and until he has received in writing a parti- 
cular kind of notice. ` lf, therefore, the plaintiffs’ claim is entirely 
on the basis of an assignment and if this claim is wholly without 
any other juristic basis, it seems to me that the section which 
enacts certain conditions must be rigidly complied with. I do 
not assent to allthe learned Judge has said with regard to the 
general impossibility of makiog any case of waiver, It is difficult 
to distinguish between waiver .and estoppel. Under the name of 
waiver, it may be said that liability or responsibility to an assignee 
has been incurred by a debtor independently of section 130 by con- 
duci or ‘by representation. In this case, however, there is 
no reality at all in that guggestion, I do not complain that no such 
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case was pleaded, but no issue as to such a case was taken, and, 
even at this stage, it does not appear that there is any thing ‘capable 
of-being stated apart from the argument on the first point. For 
these reasons it seems to me that it is impossible to direct a remand 
and that the present appeal fails and must be dismissed. 

Mr. R. L. Dutt: Attorney for the Appellant. 

Messrs. Orr, Dignam & Co.: Attorneys for the Respondents. 


Appeal dismissed, 


APPELLATE CIVIL. 


Before Mr. Justice Suhrawardy, and Mr. Justice Cuming. 
NISHI KANTA SARKAR 


v. 
UMAR LAL SARKAR.” 


Suit, withdrawal of—Civil Procedure Code (Act V of 1908), Sec. 105, O, 23 
R. 1—Affecting the decision of the case—Order refusing permisston to with- 
draw the suit~Interlocutory order, nature of-—~Formal defect. 


Per Suhrawardy, F: An appellate Court, when it discovers that the suit 
ought to fail on the ground of some formal defect and by reason of such discovery 
it is of opinion that the decree of the trial Court ought to be reversed, can allow 
the plaintiff to withdraw his snit under order 23 of the Code of Civil Procedure. 


Section 105 of the Code of Civil Procedure empowers the appellant to assail 
all interlocutory orders passed in the progress of the litigation in the Court below 
provided such order affects the decision of the case on its merits in the lower 
Court: The expression ‘affecting the decision of the case’ in section 105 means 
‘affecting the decision of the case on its merits’ : Chintamony v. Raghoonath (1), 
and other cases. 


The interlocutory orders which can be challenged in an appeal against the 
final decree are of such a nature .as would or might have induced the Court to 
alter its decision, 


An order of the lower appellate Court refusing plaintiff permission to withdraw 
his suit under order 23 rule t of the Code of Civil Procedure, cannot be attacked 


Appeal from Appellate Decree No. 410 of 1924 against the decree of Babu 
Atul Chandra Banerji, Subordinate Judge, Additional Court, Howrah, affirming 
that of Babu Basanta Behari Mukerji, Munsiff, 3rd Court, Howrah, dated the 
agth September, 1921. 

v (a) 0895) 1. L, R. 22-Cale. 98:1. z 
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This harmonises with the view adopted in Venkata v. Subba (1) 
as to the applicability of the principles of estoppel and waiver to 
assignments of actionable claims under sections 130 and 131 of 
the Transfer of Property Act. Reference may be made to the 
decisions in Griffin v. Weatherby (2); Walker v. Rostron (3); 
“Macfarlane v. Lister (4); Liversidge v. Broadbent (5); see also 
Gopalakrishna vy. Gopalakrishna (6). 

The real difficulty of the appellant is that no foundation was 
‘laid for a case of waiver or estoppel in the trial Court. The pleadings 
do not state facts which might justify a plea of waiver. The ques- 
tion also does not appear to have been raised in the issues. The 

-corgespondence makes it abundantly clear that there is no founda- 
` tion for the plea of waiver. Even in this Court Sir Benode Mitter 
has not been able to furnish the slightest indication that there are 
facts capable of proof which may support a plea of waiver. In 
‘such circumstances I shall not explore the attractive problem, whether 
a plea of waiver may not be analysed and distributed into one 
or other of the four heads, election, estoppel, contract and 
release. To my mind, the course which the trial took before 
Mr. Justice Buckland has in no way'prejudiced the plaintiffs 
who have no enforceable claim as against the defendant. The 
decree made by Mr. Justice Buckland must be.affirmed although 
I am not prepared to accept all the reasons assigned by him 
for bis decision. The appeal is dismissed with costs. 

Rankin J: I also think that this appeal fails and that it 
would be vain and unresonable to direct a remand. In view of the 
issues, the learned Judge, with the consent of the counsel, was 
very reasonably desirous of setting first the question whether 
due notice of assignment had been given to the debtor. It is 
plain from the facts, from the judgment, and even from the memo- 
randum of appeal thatif the defendant company were entitled 
to deal with their original contractee then the plaintiffs’ suit 
must fail. The case, however, illustrates the difficulty and dan- 
ger of short cuts because, while it was reasonable and pro- 
per to dispose first of the question of the notice, it was also 
very necessary to dispose of that question asa whole. On the 
question of notice it was not disputed that sections 130 and 131 
of the Transfer of Property Act governed the case. The plain- 


(1) (191g) 18 Mad, L. T. 533 3 (1915) Mad. W, N. 822. 

(2) (1868) 9 B. & S.7263 L. R. 3 Q. B. 753. 

(s) (1842) 9 M. & W, 411 5 60 -R. R. 770. (4) (1887) 37 Ch. D. 88. 
(5) (1839) 4 H. N. Gos. ° ~ (6) (1909) I. L. R. 33 Mad. 133. 
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tiffs by their counsel appear to have contended first that the 
address of the attorney was sufficient under section 13r and also 
that the mention of any address was not imperatively required 
by the section. In my opinion, the word ‘shall’ in the section 
means the same thing in each of the two places where it occurs 
and the attorney’s address is not the address of the transferee 
any more than the attorney’s name is the name of the transferee 
for purposes of the section. Whether because the learned 
Judge showed that the plaintiffs on this point were not persuad- 
ing him or .because some further matter occurred to learned 
counsel in the course of his argument, it seems that, on this 


point, the plaintiffs’ counsel had recourse, during the argument, 


to a suggestion of which there is no mention in the issues pre- 


_viously settled—a suggestion that the statute left it open to them 


to make a case of waiver—what case of waiver and waiver of what-— 
being at that stage none too clear. Ifthe plaintiffs had any such 
case they would have acted more intelligibly if they had refused 
to assent to the question of notice being tried as a preliminary 
point onthe correspondence. If they had asked to have an 
issue framed and for leave to adduce evidence thereon if they 
had such evidence, I think for the reasons to be stated in a 
moment that the learned Judge at this stage might very well have 
told the plaintiffs’ counsel that, while he was prepared on the 
face of the issues settled to deal with the question of notice asa 


-preliminary point, he was not prepared soto deal with it if the 


plaintiffs were to introduce a new issue as to waiver. In this 


Court learned counsel for the plaintiffs was asked to indicate 


what was the case of waiver he desired to have an oppor- 
tunity to raise. He informed us quite frankly that he was not 
able to say whether it was a case to be raised by oral evidence but 
that, in any case, he would contend on the correspondence and 
pleadings that as the defendant company repudiated the assign- 


‘ment altogether and made no point at all as to the absence of the 


Plaintiffs’ address from the written notice their conduct amounted to 
(A waiver of this requirement of section 13t. Apart from this 
‘last-mentioned contention, on the correspondence which is before 
us and which we can deal with, I do not callect any further fact 
‘save that the plaintiffs are willing to make a further case of waiver 
‘if théy can find one, It would be quite impossible, on the mate- 
rials before us, even to frame an issue at this late stage except 
as regards questions on the correspondence, In ‘my opinion, the 
ne that the eofendant company ‘from ‘the first ` Fefused to recog- 
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transfer, as is hereinafter provided, be given or not provided 
that every dealing with the debt or other actionable claim by 
the’ debtor or other person from or against whom the trans- 
feror would, but for such instrument of transfer as aforesaid, 
have been entitled to récover or enforce such debt or other 
actionable claim shall (save where the debtor or other person 
is a party to the transfer or has received express notice 
thereof as hereinafter provided) be valid as against such trans- 
fer." The provision a5 to notice is contained in section 131 which 
is in these terms: ‘“ Every notice of transfer of an actionable 
claim shall be in writing, signed by the transferor or his agent duly 
authorised - ‘in this behalf, or, in case the transferor refuses’ 
*to sign, by the transferee or his agent and shall state the name and 
addvess of the transferee.” ` 

In the present case a notice of the transfer in writing was 
given: but it has subsequently been discovered that the notice, 
while stating the name of the transferee, did not specify the’ 
address of the transferee. Consequently the position is that the 
notice contemplated by the statute has not been given: in other 
words, the exception mentioned in the proviso to section 130 
has not come into operation ; for the debtor has not received exe 
press notice of the transfer as prescribed in section r3r. On these 
facts, Mr. Justice Buckland has held that such a dealing with the 
debt by the debtor as has taken place between the debtor and 
the original credit vr is valid as against the transferee. In support: 
of this proposition, reference has been made to the decision of 
Sir Lawrence Jenkins C. J. in Hunsraj v. Nathoo (1), where it was 
ruled that in order that the exception mentioned in the proviso 
to section 130 may be operative, there must be a strict com- 
pliance with the requirements of section 131. This view was also 
adopted by Sir Charles Fox. C. J. in Basant Singh v. Burma Ry 
Co, (2). Lam in agreement with the opinion expressed by Sir 
Lawrence Jenkins and by Sir Charles Fox and I do not consider 
it right to whittle away the unambiguous provisions of the 
statute. In this connection, reference may be made to the obser- 
vations of Lord Moulton in Mulraj v. Viswanath (3), where an 
attempt was made to modify the effect of sections 130 and 131 
of the Transfer of Property Act by reference to general princi» 
ples of law. The Judicial Committee reversed the decision of the 


(1) (1907) 9 Bom L. R. 838. 
{(a2)( )8 Bur, L. T. 266; 8 L. B, R, 288. 
{3) (1912) L. Re go 1. A. 24; L L. R. 37 Bom 189; 17 C. L. J. 162. 
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Bombay ,High Court as erroneous because the Judges had failed 
to appreciate that the positive language of the section precluded. 
the application in India of the principles the English law 
on which they base their judgment. 


I ,may incidentally mention that the appellants urged that 
the requirements of section 13: were substantially fulfilled 
because the address of the attorney of the transferee 
was. given, The contention is futile. The section requires the 
name and address of the transferee and the name and 
address of the solicitor of the transferee manifestly cannot, 
be taken as a substitute therefor. lt has further been 
urged thatthe omission of the defendants to take exception to, 
the validity .of the notice operates asa bar to the maintenapce . 
of the objection, There is clearly no foundation for tbis argu- 
ment, There was no duty imposed onthe debtor to speak or to 
notify the error. It is further immaterial that the debtor assented 
that he would deal with no third party. This also does not: 
disentitle him to insist upon strict compliance with the require- 
ments of section 131. 

. We observe that Mr. Justice Buckland has ruled that the pro- 
visions of section 131 could not be waived under any circums- 
tance. Sir, Bevode Mitter has controverted this view, which, 1 am __ 
not.prepared to accept as well-founded. Our attention has been 
drawn to the cases of Ashutosh Sikdary. Behari Lal Kirtania (1); 
Manindra Chandra v. Secretary of State jor Inda(2); Bhola Nath 
Roy v. Secretary of state for India (3) to establish the position that 
even though a statutory provision may be expressed in a mandatory 
form, nonscompliance therewith does not necessarily invalidate a 
transaction. This position is incontestable, and the answer to 
the question whether it is permissible to waive a particular provi- 
sion depends upon its true nature. If the object of the legisluture 
is to protect or benefit an individual litigant, it is open to him to 
waive the positive provisions of the statute. On the other hand | 
if the provision has been enacted from reasons of public policy, 
he cannot be permitted to waive it. The provisions of section 13% 
fall, in my judgment, within the latter category ; but I am not 
prepared to maintain, an abstract proposition of law, that under 
LO conceivable circumstance can the provisions of section 131 be 
waived by the debtor. 


(1) (1907) 1. L. R. 35 Cale. 61; 6 C, L. J. 320, 
(2) (1907) I. L. R. 34 Calc. 257 3 5C. L. J, 148. 
(3) (1912) T. L. R. 40 Cale. 503. 
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ther-the appellant can attack the order of the lower appellate -Court 


refusing permission: under order XXIII, rule 1 -Civil Procedure - 
Code in appeal from the decree of that Court dismissing the plains 


tiff’s appeal. The only provision in the Code which may apply to cir- 
cumstances of the present: case is contained -in section-105 Civil. 
Procedure Code. Under that section when a decree is appealed. 
from, any error, defect or irregularity in any order, affecting the 
decision of the case may be set forth as a ground of objection -in 
the memorandum of appeal. That section empowers the appellant 
to` assail all interlocutory orders passed in the. progress of the liti- 
gation in the Court: below provided such order affected the deci- 
sion of-the case in -the lower Court. The different High Courts 
have. taken different views with regard to the interpretation of.the 
expreSsion ‘affecting: the decision of the case.’ Our Court however 
has held that by that expression is meant affecting the decision- of 
the case on‘its-merits. See the cases of -Chintamony Dassi v, Raghoo- 
nath Sahoo (1), and Mussamut Karimany. A. H. Forbes (2); and 
this view has recenlty been adopted by this Bench in S. A.. rgr2 
of 1920 (decided on the r2th November 1924).* It has therefore 
to be seen whether the order passed by the lower appellate Court 
refusing permission to the plaintiff is an order which affects-its deci- 
sion on the merits. In our judgment the order is such as does not 
fall within the provisions of section 105 Civil Procedure Code. 
The interlocutory orders which can be challenged in an appeal 
against the final decree are of such a nature .as would or might have 
induced the Court to alter its decision ; for instance an order refu- 
sing to admit a document which is in law admissible, or to examine 
a witness or to issue a commission or some such act which is cal- 
culated ultimately to influence the decision .of the Court-on the 
merits. The present- order is not one which could in.any. way inter- 
fere with the judgment of the lower apprllate Court on the merits 
of. the case. 1 am accordingly of opinion that the order passed by 
the Court below on the 4th July 1923 is not such an order as can 
be attacked on appeal fram the decree passed by that Court. 

. With regard to- the merits of the plaintiff's prayer I am at one 
with the lower appellate. Court that the defects which „are com- 
plained. of .are not really. formal defects but are defects which go tọ 
the root of the case. . One of the objections taken by the defendant 
is that the suit is not maintainable-in its present form as the plain- 


~ (1) (1895) Je L. R. 22°Calc. 981e 
(2) (1905) 8 C. L. J. 308. 
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tiff cannot sue for declaration of a public right of pathway without 

taking recourse to section gr Civil Procedure Code or order I rule 
8 Civil Procedure Code and without proving special damages. Both’ 
the Courts have found that the plaintiff failed to prove that he perso- 
nally sustained any damage and therefore he is not entitled to bring a 
suit. It cannot be said that this is merely a formal defect. The plaintiff 
came to Court with his eyes open with the hope and did hope, that he 
would succeed in the case inspite of this objection. The other objec- 
tion taken by the defendant was that the Howrah municipality ought 
to have been made a party. The learned Subordinate Judge rightly 
held that the municipality was not a proper party since if the plaine 
tiff succeded in the suit for declaration that the pathway is a pub- 
lic pathway it would be to the advantage of the municipality as it 
would then be the owner of the soil. Accordingly I do not “think 
that the defects were such formal defects as would enable the Court 
to give the necessary permission to the plaintiff to withdraw from 
the suit with liberty- to bring a fresh suit in respect of the same 
subject matter. In conclusion I should like to observe that where 
the discretion vested in the Court below is properly exercised and! 
not arbitrarily I think that this Court ought not to interfere with 
‘the exercise of that discretion. 


The appeal accordingly fails and is dismissed with costs, 
Let the record be sent down as early as possible. 


Cuming J :—I agree that this appeal should be dismissed. 
Without deciding whether the learned Subordinate Judge was right 
or wrong in holding that there were no formal defects I am of opi- 
nion that even if he is wrong and there were formal defects the 
plaintiff could not be allowed in the present circumstances to with- 


‘draw with liberty to bring a fresh suit. The plaintiff has had 


ample notice from the written statements of the defendant that 
his suit was challenged on the ground that he did not make an 


‘application under order I, rule 8 or obtained the sanction in writing 


of the Advccate-General under section 91 Civil procedure Code 
and also that the suit was bad for defect of parties. Inspite of 
these objections, he persisted with his eyes open in proceeding 
with the suit and now he cannot argue that he should be allowed 
to withdraw it on the grounds which were brought to his notice 
when inspite of that notice he still proceeded with thé suit without 
amending his plaint. To allow the plaintiff to withdraw the suit in 
such circumstances would be a grave injustice to the respondent. The 
plaintiff most generally states that he is willing to pay all costs to 
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the defendant if he is allowed to withdraw the suit. The Court- 
has already ordered him to pay all costs of the respondent whether 
he is or is not allowed to withdraw the suit with leave to bring 
a fresh suit. 


Appeal dismissed. 


Before Mr. Justice Suhrawardy and Mr, Justice Cuming. 
See eg 


THE MOHINI MILLS LIMITED.* 


Jurisdiction—Indian Companies Act (VII of 1913), Sees. 3 (1), 12- Applica» 
tion for alteration of memorandum of association, where to be made. 
An application under section 12 of the Companies Act, by a company, whose 
¥egistered office is in Kushtea in district Nadia, for altering the memorandum of 
association of the company, is to be made to the Judge on the Original Side 
and not on the Appellate Side, of the High Court. 
Application by the Mohini Mills Limited for alteration of 
memorandum of association of the company. 


The company was incorporated under the Indian Companys 
Act, 1882, and has its registered office in the municipal 
town of Kushtea, district Nadia. This company was registered in 
1908 and is a cloth manufacturing company. The company issued 
notices of an extraordinary general meeting of the shareholders of 
the company upon its share-holders to be held at the registered office 
of the company at Kushtea on the 2oth July, rọr4 at 5-30 p.m. to 
amend the Memorandum of Association of the Company by the 
addition of clause 3 (g) viz.: "To acquire, purchase -and sell 
Government Promissory notes, War Bands, and other securities of the 
Government vf India or of any Provincial Government or Port Trust 
or Municipal Debentures or other trust securities, from out of the 
surplus funds not actually employed orin actual use for the time 
being in and about the business of the company.” On that date 
the said extraordinary general meeting was held at the company’s 
registered office at Kushtea and the above resolution was carried 
unanimously, Upon notice to the share-holders, the said proceed- 
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ings of the extraordinary. general meeting were confirmed andthe 
resolution passed thereat was also unanimously confirmed: as- spe- 
cial‘resolution on the roth August, 1924. By -altering the Memo- 
randum of Association by the addition of the said clause 3 (gh 
the company will make a further profit by dealing with unspent 
surplus funds of the company without any detriment -to the 
interest of the company and all persons having any concern with 
the company will be much benefited by such addition in the 
Memorandum of Association. Hence this application was made 
to the Division Bench of the Hon’ble High Court. 

Babu Ambitapada Chowdhury for the Petitioner. 

Mr. Langford James for the Incorporated Law Society. 

Dr. Dwarka Nath Mitter (Advocate) and Babu Dines Chundgr 
Roy for the Vakils Association. i 
CGA V 


e 


"The judgments of the Court were as follows : 


£ ‘Cuming J: This i is an application under section r2 of „the 
Companies Act ‘(Act VII of 1913) on behalf of the- Mohini Mills Ltd. 
to alter the Memorandum.of Association of the company. On the 
application being called on for hearing Mr. Langford James ‘on 
behalf of the Incorporated Law Society raised a preliminary objec- 


f tion that the application should have been made on the Original 


Side of this Court. . 

, Mr, James’ contention. is as follows; 

' Section 3(1) of the Act provides that the Court. having jurisdiction 
under this Act is the High Court having jurisdiction in the place 
wat which the registered office of the company is. The .High Court 
is.the Court which has jurisdiction all over Bengal within which pros 
vince Kushtea the place where the registered office of the company 
‘is, is., Mr. “James contends that the expression, High Court means 
‘the Court as a whole and that the. particular department of . the 
‘Court which deals with such matters is the Original Side. Hence 
‘the application , should have -been made to a Judge on the Origi. 
‘nal. Side. Dr,. Mitter on behalf óf the Vakils Association con- 
‘tends that Kushtea i is outside the Original Jurisdiction of the „High 


I 


: ‘Court and that the Appellate Side of the Court alone has j juris- 


‘diction over the District in which the town of. Kushtea, is situated. 
Tam of opinion that the view taken by Mr. James is -correct, An 
‘examination of the Act will show that in. certain matters an appeal 
“js allowed on a question of law : see Section 38 (3) and section 202 
of the Act. If Dr. Mitter’s -contention was. correct, in-the case of 
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companies ` in the mofussil a first appeal would lie to the 
Privy Council while so far as companies within the Original juris- 
diction of this Court is concernéd the appeal would lie to a Bench 
of this Court. aie cor! 

Dr. Mitter would try to meet this argument. by -ecnietiding hat 
possibly matters in which an appeal lay would be dealt with by a 
Judge on the Original Side even though they came from the mofu- 
sil side whilst matters in which no appeal lay would be dealt with 
by the appellate Side. The inconvenience of such a course is 
obvious. 

A Court may be divided into three classes ; 

(1) of Original Jurisdiction. 

(2) of Appellate Jurisdiction. 

*(3) of Revisional Jurisdiction, _ 

Every matter must be dealt with in the first instance by a Court 
of Original Jurisdiction ; until it has been so dealt with an appellate 
Court can have no jurisdiction. This, application which is an 
original matter cannot be dealt with Heentore: by the „appeal 


; Court. 


‘Reference in this connection may be made to rule 2 of the rules 
of the High Court under the Indian Companies Act which provides 
that all applications under the Act are to be made to the Judge in 
Cham bers i in the Original Side and to rule 3 which makes the rules 
and practice and procedure of the Original Side applicable tc to all 
proceedings under the Act. 

Our attention has been drawn to the case of Birendra Kishore 
Manikkya v. Secretary of State for India (1). This was a reference 
under section 51 of the Income Tax Act. That matter was heard 
by a Bench of this Court and it was held that when a Court hears 
such a reference it really performs the function of a Court of appeal. 
That case is different from the present one because in that case 
there had already beena decision and the Court dealt with the 
decision on a reference made to it. The Court then ọn that matter 
acted in its appellate jurisdiction. Butin the „present case there 
has been no decision, The matter is therefore an original one and 
could not be dealt with by an appellate Court. It therefore 
cannot be dealt with by the }Bench which.deals only with appeals 
or revisional matters, 

: No doubt the Original Side of this Court has ordinarily no juris- 
Seton to deal with matters culsits ane Bion na the: ‘town of Calcutta, 


ui (ual L Ls Re 8 Cale. 766; 32 C. S Lej. 433- 
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>In the present case the jurisdiction is conferred. by the statute 
itself. 

- The present application to this Court is incompetent and must 
be returned to be presented to the proper Court. 

Suhrawardy J: I agree. 


Application rejected. 


Before Sir Ewart Greaves, Knight, Judge, and Mr, Justice 


Chakvavarti. 


AHAMED ALI 
D. 
MADHAB RAM NAMASUDRA AND ANOrHER.* 


Evidence, additional—Appellate Court—Reason. 
‘The lower appellate Court is bound to record its reasons for the admis- 
sion of additional evidence tendered betore it. 


If an: opportunity be given tothe defendant to adduce fresh evidence 
in appeal, the plaintiff should also be given an opportunity to adduce fresh 
evidence in support of his’ case, 

Appeal by the Plaintiff. 

-« Suit for recovery of certain properties, 
‘The material facts appear from the judgment of Chakravarti J. 

Babu Hemendra Kumar Das for the Appellant. 

Babu Benoyendra Nath Palit for the Respondent who 
appeared. : 


The judgments of the Court were as follows : 


-Chakravarti J. This is an appeal -by the plaintiff and 
arises out of a suit brought by the plaintiff for recovery of certain 
properties on the basis of a conveyance, which the plaintiff obtained 
from two persons, Bishnu and Chandra in the year 1310 of certain 
land covered by patta No. 20 and the land in suit is claimed 


: Appeal from Appellate Decree No. 1237 of 1922, against the decree of 
BabuBepin Behary Mukerjee, Subordinate Judge, and Court, of Sylhet, 
dated the 21st February, 1923, reversing that of, Babu Jitendra Kumar 
Biswas, Munsiff of Kishoreganj, ‘dated the oth April, t9321. : 
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to be a part of the patai’ land. The plaintiffs case further was 
that the defendants were holding the land in suit as his tenants 


and that the plaintiff's title was denied in the rent suit brought’ 


by the plaintiff and that suit having failed the plaintiff brought 
this suit for ejectment against the defendants. The defence of 
the defendants appears to be that the plaintiff was not their 
landlord and that they themselves were owners of taluk No. 20 


which was sold to the plaintiff by Chandra alone. : The defene. 


dant’s contention was that Chandra was only part owner, being. 
one of the, brothers of the defendants and that therefore he had 
only ashare in the fafaf land and not the entire share which 
was sold by him to the plaintiff. It appears that the Court of 
first instance gave a decree to the plaintiff on contest against 


“defendant No. 1 and ex parte against defendant No. 2. Against 


that decree defendant No. r alone appealed and on that appeal 


the learned Subordinate Judge has dismissed the suit on the 


ground that the plaintiffs ‘suit was’ barred’ by limitation. It 


appears thatthe lower appellate Court has not entered into 


the question as to whether or not Chandra was owner.of the 
entire share sold by him to the plaintiff or all that he sold 
was his own interest in a share in the property in which the 
defendant was a co-sharer. The main ground upon which the 
lower appellate Court dismissed the suit, namely, of limitation, 
was based upon a consideration of two documents which were 
marked as A and B by the learned Subordinate Judge which 
were for the first time brought before the appellate Coart. 
From the order-sheet -of the learned Subordinate Judge it 
appears that onthe arst November rg2r he recorded an order 
which runs thus :—" The documents filed. by the plaintiff be kept 
with the record.” -No attempt wasthen madeon behalf of the 
defendants appellants there to ask the Court to accept these 
documents in evidence and mark them as exhibits in-the -case, 
That they were actually marked and when marked does not 
appear from the order-sheet.. In admitting additional evidence 
the lower appellate Court was -bound- to record its reasons for 
the admission of additional evidence tendered before it. If the 
learned Subordinate Judge had heard the parties upon that 
matter when the documents were tendered it might be quite possi- 
ble that the plaintiff might have also if additional evidence was 
going to be admitted, given fresh evidence to rebut the evidence 
furnished by the additional evidence so tendered. From the record 
we do not know what really passed. The learned Subordinate 
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Civit, Judge-refers’ to these documents in the judgment.. We think- that.: 
1924»; the- lower appellate Court should- have ‘given an opportunity to: 
Ahamed Ali: the plaintiff to adduce further evidence if the7 Court- was inclined 


to admit fresh: evidence on behalf of the defendants- at--the appel- ` 
i late stage.” In this case it was also necessary ‘for the ends of 
Chakravarti, ¥ justice that the plaintiff should - be given,an opportunity to adduce , 
me fresh..evidence ‘because it appears that the plaintiff -had- produced : 
two Kabuliats before the -Munsif but-they do not bear any mark as.- 
exhibits. Both the Kabuliats if admitted in evidence would: be’ 
of considerable weight on the question as to whether the. defen-. 
dants.-were ‘the tenants of the plaintiff: or - not.. The learned , 
Subordinate Judge seems to -be under a misapprehension that- 
those Kabuliats, were~not onthe record.. It might be. that: the: 
learned, Subordinate -Judge was thinking - that- the kabuliats wêre 
ot. exhibited-in the case. But however- that may be it appears to-us- 
that as opportunity was given-to the defendants toadduce fresh 
evidence in the appeal, the plaintiff also should have been given an. 
opportunity to adduce fresh evidence including the Kabuliats in- 
suppott-of his case. - 
` We ‘therefore- think ‘that the case should go -back'to the taal 
Subordinate Judge for-giving the plaintiff an-.:opportunity - to adduce 
all further evidence -he intends to adduce ‘in the case affer the 
evidence adduced by the defendants has been admitted and mark: - 
ed as exhibits in the case. We think that the learned Subordinate 
Judge before finally determining the case ought to-g> into.the ques- 
tion whether the -plaintiff-was a co-sharer of..the defendants or not, - 
i:his purchase was limited to a share only. : $ 
Costs will abide the result.: ee . i ` 
Greaves J. 1 agree. 


Madhab, 


SARPA allowed: Gase remanded 


aoe 
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ORIGINAL CIVIL: 


Before Mor. Justice C. C. Ghose. 


SREEDHAR CHAUDHURY 
I. 
NILMONI CHAUDHURY AnD OTHERS.* 


Examination—Pro interesse suo t—Ferson not a party to suit in which recete 
ver was appointed—Claiming title paramount to receiver—Discretion of 
` Court. 


A person not a party to a suitin which a receiver was appointed, claiming 
a title parameunt to that of party obtaining the receiver and who is prejudiced by 
having the receiver put in his way, can apply to the Court for leave to come in 
and b@ examined pro interesse suo. The Court exercises this power of examina- 
tion very sparingly and only in very special cases and under special conditions : 
Motivahu v. Premvahu (1) and Mahomed v. Zoharra (2). 


When a receiver is in possession of property under the process or authority 
of the Court, his possession is not to be disturbed even by an ejectment underan 
adverse title without the leave of the Court, for the receiver’s possession is 
deemed the possession of the Court and the Court will not permit itself to be 
made a suitor in a Court of law. The proper and usual mode adopted under 
such circumstances is for the party claiming an adverse interest to apply to the 
Court to be permitted to come in and be examined p*o interesse suo. 


An examination pro interesse suo. is never made unless the applicant shows 
diligence. 


Soon after the institution.of a suit by the mortgagors for dissolution of 
partnership and for partnership accounts, the mortgagees (applicants in the 
case) went to the Dhanbad Court to enforce their mortgage. They made an 
application in the Dhanbad Court for ‘appointment of a receiver of the mort- 
gaged premises and obtained an order for the appointment, which was set aside 
on appeal. Then there were certain insolvency proceedings in the Original Side of 
the Calcutta High Court. Then followed the present application in which the 
applicants contended that as mortgagees they had a title paramount to that of 
the persons who procured the appointment of the receiver and that they were 
entitled to be examined fro interesse suo and to establish their claim as mort- 
gagees and to have the rents, issues and profits of the mortgaged properties 
already received and to be received by the receiver, applied in satisfaction of the 
incumbrance held by them : g 


Held, that as the applicants did not show diligence, and that as the mort- 
gagees’ rights were to be established in the suit instituted in the Dhanbad Court, 
they could not be allowed to come in the suit for dissolution of partnership and for 
accounts by petition for examination fro interesse suo: Brooks v. Greathed (3). 

Application in Suit No. 2051 of 1923. 

[Pro interesse suo—In respect of his interest]. 

(1) (1892) 1. Le R. 16 Bom. S511. (2) (1889) I. L. R. 17 Cale, 285, 

(3) (1820) 1 Jac. and Walk. 176. i N - 
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Application to be examined fro interesse suo. 
The material facts appear from the judgment. 
Messrs. N. N. Sircar and B. K. Ghosh for the Applicants. 


Messrs. Langford Jamesand M. N. Mitter for the Opposite 
Party. 
The following judgment was delivered : 


C. C. Ghose, J: This is an application on behalf of Messrs. 
Mugneeram.Banger & Co. and Harsookdas Balkissendas for an 
order (1) that an enquiry may be made as to whether the appli- 
cants have any and what interest in the collieries taken posses- 
sion of by Mr. R. N. Mitter, the receiver appointed in this 
suit, (2) for a direction on the receiver to pay rents and receipts, 
from the said collieries to the applicants or for such other direc- 
tion as to this Court may seem fit and proper, (3) that the said 
receiver do give up possession of the said collieries (4), for a 
direction on the receiver to stop the monthly payment of 
Rs..500 to himself and Rs. 500 for establishment charges and 
Rs, 3000 to Sreedhar Chaudhury and Nilmoni Chaudhury out of 
any income of the collieries mortgaged to the: applicants and 
making any payments out of the income of the mortgaged collieries 
to the creditors of Chaudhury & Co, and Sreedhar Chaudhury, 
and (s) for such other orders as to this Court may seem fit. 

The facts which have given rise to the present application, 
shortly stated, are as follows :—Messrs. Harsookdas Balkissendas 
who obtained on the 21st August, 1923, a decree in suit No. 
2239 of 1923 against the firm of Messrs. Chaudhury & Co., in 
which the parties herein are partners, for a sum of Rs. 10,000. 
made an application to this Court for an order that the-firm of 
Messrs, Chaudhury & Co. might be adjudicated as insolvents. That 
application came on before me and was disposed of by meon the 
gth May, 1924. There was an appeal against my judgment, but 
the same was dismissed. My judgment is reported in 39 C. L. J. 
512, wherein I have set out fully the facts to which my atten- 
tion was drawn in the said application in insolvency, It is alleg- 
ed. that with the object of using the property of the firm of 
Chaudhury & Co. in such a manner as it suited the firm ard 
with the object of delaying and defrauding the creditors of the 
firm, the parties herein formed a scheme of instituting a collusive 
suit and of having a nominee of their own appointed as receiver 
and although unable to pay their just debts, of using the income 
of the collieries belonging to the firm for their own purposes. 


You. XLI.} HIGH COURT. 


The suit referred to is the present suit which was filed in July, 
1923, for dissolution of partnership and for partnership accounts. 
By an order by consent which was passed on the 17th July, 1923, 
Mr. R, N. Mitter, Barrister-at-Law, and an Advocate of this Court, 
was appointed receiver of the partnership assets, which included 
certain colliery properties. In passing, it may be noticed -that 
the said colliery properties are at present the subject matter of 
a suit instituted in the Court of the Subordinate Judge of 
Dhanbad in Bihar by one Mugneeram Banger and others, the same 
being a suit to enforce a mortgage of the said colliery properties, 
executed by Nilmoni Chaudhury on the 22nd January 1920. The 
said suit in the Dhanbad Court was instituted on the 14th August, 
1923, and an order was made by the Subordinate Judge of’ Dhan- 
badon the 1sth September, 1923, by which the said Mr. R. N. 
Mitter was appointed receiver of the mortgaged premises. The 
mortgagors being dissatisfied with the last mentioned order, appeal- 
ed to the Patna High Court and by their judgment delivered on the 
qth January, 1924, Das and Ross JJ. allowed the appeal and 
set aside the order of the Subordinate Judge, appointing Mr. R. 
N. Milter as receiver in the Dhanbad suit of the mortgaged 
premises, The judgment of their Lordships of the Patna High 
-Court is reported in I. L, R. 3 Patna 357, where the facts of the 
Dhanbad suit are set out. It is alleged that the receiver has, 
instead of paying the interest due on the mortgage of. the colliery 
properties, paid a sum of Rs _ 1,41,054-5-0 in satisfaction of certain 
alleged debts and. liabilities of Messrs. Chaudhury & Co. and 
attention is drawn to the fact it was stated in the Court of 
appeal on the 27th June, 1924, that large sums of money amount- 
ing in all to between three and four lacs have been paid by the said 
receiver to various unsecured creditors. The present applicants 
contend that as mortgagees of the said colliery properties they 
have a title paramount to that of the persons who procured the 
appointment of the receiver and that they are entitled to be 
examined pro interesse suo and to establish their claim as mort- 
gagees and to have the rents, issues and profits of the mort- 
gaged properties already received and to be received by Mr. 
Mitter as receiver, applied in satisfaction of the incumbrance held 
by them. . The applicants further urge that in any event the 
receiver should be restrained from paying the profits of the said 
mortgaged properties to unsecured creditors or to creditors who 
have no priority over the applicants as mortgagees. Attention is 
also drawn by the applicant to the conduct of the receiver in 
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giving personal undertaking to tradesmen and money-lenders and 
it is suggested that to further the scheme, to effectuate which the 
present suit has been brought, the receiver has set up a conten- 
tion that the present applicants are merely unsecured creditors and 
has brought a suit in this Court against the applicants praying for 
a declaration that the mortgage of the said colliery properties is no 
longer subsisting and that the mortgagees had been overpaid. I am 
informed that the last mentioned suit was instituted more than a 
year ago, but that no summons has yet been served, nor have. any 
steps been taken in the said suit, notwithstanding demands for 
service of summons, In opposition to the present application 
there have been used before me the affidavits of Nilmoni Chau- 
dhury and Mr. R. N, Mitter. I desire to say at once that there 
was no justification whatsoever on the part of the receiver to 
write the letter of the rsth January, 1924, which is referred to in 
the affidavit of Kissengopal Bagree and that the receiver has by 
his conduct merited the severe displeasure of the Court. It is 
intolerable that a receiver of this Court should so far forget him- 
self as to write letters to creditors of the firm of Chaudhury & 
Co. in the manner in which he has done. The receiver has 
through his counsel expressed his regret and after some hesitation 
1 have decided to accept his apology. On the merits of the pre- 
sent application and also on the question whether such an “applica- 
tion can lie, Ihave heard an elaborate argument from Mr. Lang- 
ford James. He bas argued that although there is power in the 
Court to make an order for examination pro interesse suo Court has 
a discretion in the matter and will never exercise that discretion in 
favour of the applicant where the applicant himself has instituted 
@ suit or action to try the question of title. He points out that there 
is a suit to enforce the mortgage pending in the Court of the Subor- 
dinate Judge at Dhanbad ; no doubt a contention has been raised 
that the mortgage has been paid off, but in any event the question 
of title will have to be gone into in the Dhanbad Court and it is 
therefore argued that this Court on the present application will 
refuse to make an order such as has been prayed for. 

Mr. Sircar, who appeared in support of the application has 
argued that having regard to the events which had happened, the 
mortgagees have had no other alternative. but to make the present 
application in the present suit in which a receiver has been 
appointed, and that the Court will not make an order refusing to 
examine the applicants fro interesse sua unless it is perfectly clear 
that there is no foundation for the claim. No doubt, when 4 
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receiver is in possession of property under the process or authority 
of the Court, his possession is not to be disturbed even by an eject- 
ment under an adverse title without the leave of the Gourt, for the 
receiver's possession is deemed the possession of the Court and 
the Court will not permit itself to be made a suitor in a Court of 
law. The proper and usual mode adopted under such circums- 
tances is for the party claiming an adverse interest to apply to the 
Court to be permitted to come in and be examined øo interesse 
suo [See in this connection Searle v. Choat (1)]. The practice in 
England is to allow the applicant to go before the Master and to 
state his title upon which he may in the first instance have the 
judgment of the Master and ultimately, if necessary, that of the 
Court, but where the question to be tried is a pure matter of title, 
the Court froma sense of convenience and justice will generally 
authorise a suit to be brought, taking care, however, to protect the 
Possession by giving proper directions [See Anges v. Smith (2); 
Brooks v. Greathed (3); Bryan v. Cormick (4); Hayes v. 
Hayes (5); Empringham v, Short (6); Evelyn v. Lewis (7)]. But 
what are the facts in the present case ? Soon after the institution 
of the present suit the mortgagees went to the Dhanbad Court to 
enforce their mortgage, as they were entitled to do. They made an 
“application in the Dhanbad Court for the appointment ofa recei- 
ver of the mortgaged premises and they obtained an order for the 
appointment of a receiver. That order, however, was subsequent- 
ly set. aside on appeal by the Patna High Court. Then there 
were the insolvency proceedings in this Court, to which I have 
referred. -Th2n follawed the present application. 1 should have 
been glad to assist the mortgagees who claima title paramount by 
making an order for their exa nination pro interesse suo, but for the 
reasons about to be given I must refuse the present application. 
My reasons are two in number. In the first place, there is the suit 
in the Dhanbad Court, where the mortgagees’ rights will have to 
be established, and there is also suit in this Court instituted by 
the receiver in which no summons has yet been served; and in 
the second place, an examination pro interesse suo is never made 
unless the applicant shows diligence, and iu this case the applicants 
have not shown diligence. The applicants cannot be allowed now 
to come into this suit by petition for examination pro interesse suo, 


(1) t1884) 25 Ch. D 723. (2) (1804: 9 Ves, 335 (338, 339). 
(3) (1820) 1 Jac & Walk. 176. (4) (1788) 1 Cox. 422. 
(5) (1674) t Ch. Cas. 223. (6) (1844) 3 Hare 461. 


(7) (1844) 3 Hare 472 (475). 
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laying by the suit which they had begun in the Dhanbad Court to 
obtain the same relief. As the Master of the Rolls (Plumer M. R.) 
said in Breooks v. Greathed (1), “it would not be consistent to 
give to the applicants that on petition, which they they had them- 
selves sought by another remedy”. The conclusion, therefore, to 
which I have regretfully come, onthe facts of this case, is that I 
must refuse the present application. As I have said, there is 
undoubted power in the Court to make such an order, as has been 
asked for; such orders have been made from very early times, 
although it is perfectly true that the Court has exercised the power 
very sparingly’ and only in very special cases and under special 
conditions [See Motivahu v. Premvahu (2); Mahomed v, 
Zoharra (3). But although I refuse the present application, I am 
prepared to assist the applicants as faras it lies in my power and 
I propose to do that in this way, viz, that I direct the receiver 
to take immediate steps to bring the suit which he has instituted in 
this Court against the applicants to a hearing, and, secondly, the 
receiver must not pay out any moneys out of the estate in his 
possession without my order having been previously obtained. The 
receiver can obtain such orders by means of communications 
addressed to the Registrar of the Court; heis not to incur costs 
by making applications in Court. Having regard to the peculiar 
circumstances of this case, I shall make no order as to costs. 
Messrs. Dutt & Son ; Attorneys for the Applicants. 
Babu Probode Chandra Mitter: Attorney for the Opposite 
Party. 
Application refused, 


(1) (1820) 1 Jac & W. 176. 
(2) (1892) I. L, R. 16 Bom. 511. 
(3) (1889) I. L. R, 17 Calc. 285. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice and 
Sir Hugh Walmsley, Knight, Judge. 


RAM KUMAR LAL AND OTHERS 
v. 
CHARTERED BANK OF INDIA, AUSTRALIA AND 
CHINA AND OTHERS.* 


Receiver—Morigage by deposit of title deeds—Joint family business. 


A suit was brought on a mortgage. The mortgage was by deposit of title 
deeds by the arta of a joint Mitakshara family. The amount advanced was a 
very large sum of money. The adult members of the joint family were aware of 
the deposit of title deeds by the karta. Although the overdraft was upon the 
banking account of the limited company, the money was used for the purpose of 
the joint family business : 

Held, that under the circumstances, the Judge had discretion to appoint a 
receiver of the mortgaged property. 

Appeal by the Defendants. 
Suit on a mortgage. 


The material facts appear from the following judgment of 


C.C. Ghose, J: This is an application on behalf of the 
Chartered Bank of India, Australia & China Ltd., the plaintiffs 
herein, for an order that a receiver be appointed of the mortgaged 
properties including the immoveable properties mentioned in sche- 
dule B to the plaint and for the costs of this application. Notice of 
this application was given on the 26th November, 1923, for the 
28th November 1923. Before I deal with the merits of this appli- 
cation it is necessary to set out certain facts, showing in a convenient 
form the numerous adjournments which have been obtained by the 
parties in this motion. The Court notwithstanding its anxious 
desire to prevent delay inthe disposal of the work before it, is, 
sometimes by reason of circumstances imposed on it or brought to 
its notice, obliged to grant adjournments. Allhough the adjourn- 
ments referred to hereinafter have been granted from time to time 
by the Court, I think the time has now arrived—so far as this 
application is concerned——that it should be disposed of without any 
further adjournment. If one looks at the number of adjournments 
referred to hereinafter one cannot but come to the conclusion that 
it would be a scandal if the hearing of this application was further 
postponed. 


*Appeal from Original Order No. 103 of 1924, against the decision of Mr 
Justice C. C. Ghose, dated the toth April, 1924s 
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On the 28th November 1923, when this motion came on before 
me for the first time, it was adjourned fora week at the instance 
of the defendants in order to enable them to file affidavits in 
opposition. It then appeared on the list on the roth December 
1923, when it was adjourned.for a week for conyenience of coun- 
sel. Itcameon again on the list on the ryth December, 1923 
when it was adjourned till the 7th January, 1924, as certain infants 
had to be brought on the record. On the 7th January, r924, it 
was further adjourned for a fortnight because the record was not 
in order. The next date is the a9th January, 1924 when the 
application was adjourned to the Monday following, because the 
guardian-ad litem of some of the infants had not been served. I 
was absent on leave from the sth February, 1924 to the roth 
March, 1924 and during my absence it appeared on the list. on the 
6th February 1924 before Mr. Justice Pearson. It was then. 
adjourned to the Monday following, which was the r1th February, 
1924. On the last mentioned date it was part-heard before Mr. 
Justice Buckland and it was to be taken up on the Monday follow- 
ing, along with another motion. In accordance with the last 
mentioned order, it appeared on the list on the roth February 
1924, when it was adjourned to the sth March, r924. On the 
5th March, t924 Mr. Justice Buckland ordered that both the 
motions should stand over till the 7th April. On the 7th April 
this application was not reached by me but on the 8th April, on 
the application of counsel for both sides, it was adjourned till to- 
day. Today an application has been made fora further adjourn- 
ment on the ground that the learned Advocate-General and Mr. 
B. C. Ghose, who had been briefed to appear for the second 
defendant, are not able to attend Court on account of indisposition. 
If this application bad not been adjourned onthe various occa- 
sions referred to hereinbefore, I should have without any hesitation, 
granted a further adjournment on the ground referred to above. 
But the present application for adjournment is opposed by the plain- 
tiff Bank and it is pointed out that the attorney, instructing the 
learned Advocate-General and Mr, B. C.' Ghose, must have been 
aware that it was definitely ordered on the sth March, 1924 
that this application would be taken up for hearing on the 7th 
April, 1924 and that having regard to the numerous adjourn- 
ments already had no further adjournment would be 
allowed. I must, therefore, refuse the application for adjourn- 
ment. 

Mr. B. Chuckerbutty who, I understood, was appearing for 
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defendants Nos. 4 & 5, has nôt put in appéarance. I understood 
Mr. Pugh was appearing for the infants, but he too has not put 
in appearance. At any rate, I am certain that the attorney or’ 
attorneys, instructing the learned Advocate-General and Mr. B C. 
Ghose for defendant No. 2, Mr. Chuckerbutty for defendants 4 & 
§ and Mr. Pugh for the infants, had abundant opportunities 
during the last five months to instruct counsel and to secure 
their attendance before me on the day of the effective hearing of 
this application. 

Having said so much, I now turn to the application itself. 


The suit is on'a mortgage by deposit of title deeds. The amount , 


advanced isa very large sum of money amounting, l am told, 
. to'about a1 lakhs of rupees. Interest which was in arrears up to 
the 28th November 1923 when notice of this motion was given 
amounted to’a sum‘of Rs. 2, 32, 516. To that, must be added the 
interest which has accrued since the 28th November 1923. Iam 
told that the subsequent interest amounts to Rs. 50,000. Whether 
it amounts to Rs, s0,coo or not, there cannot be any doubt 
that subsequent interest must amount to a very appreciable 
figure. In these circumstances, the question arises whether the 
plaintiff ought not to be granted the ordinary relief in suits on 
mortgage namely whether he ought not to be allowed a receiver 
to take charge of the mortgaged premises, The practice in suits on 
mortgage, where the interest is in arrears, is to order the appoint- 
ment ofa receiver as a matter of course. This has been the 
practice which has been followed in this Court by a long succession 
of Judges who have sat on the Original Side. Therefore, the mort- 
gagee plaintiff would prima facie be entitled toa receiver. It is 
said, however, that the position is complicated here by reason of 
the fact that the deposit of title deeds in question in the present 
case was made by one Sundermull, who was the Kurta of a Mitak- 
shara family, consisting, amongst othe:s, of Madan Gopal and 
the numerous other people who have been brought on the 
record. Now I am not called upon in this proceeding to discuss 
the powers of the Kurta of a Mitakshara family. The question 
whether the Kurta bas exceeded his powers is one that can be 
gone into in the suit ; it is sufficient for me to observe that on 
the evidence before me, I am of opinion that the defendants have 
failed to satisfy me that the adult members are not bound by the 
acts of the Kurta, -If a receiver is appointed, the receiver will 
hold charge of the mortgaged premises for and on behalf of all the 
parties to this litigation, and, as far as I can see on the evidence 
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before me in this particular case, I cannot conceive of the rights 
of the adult member, namely, of Madan Gopal and of the infants 
the majority of whom, I am told, have been born subsequent. to. 
the date of the deposit of the title deeds—being affected adver- 
zely. 

` In these circumstances, I have very carefully considered what 
my order should be, and I have no hesitation whatsoever in 
ordering the appointment of the receiver. The mortgagee’s 
rights have to be protected. Can it be said with any degree of 
substance or with any degree of truth that by the appointment of 
a receiver, the rights of the parties, other than Sundermull, 


will, in any appreciable degree, be affected. To my mind the 
: answer to the question is in the negative. I, therefore, order that 


a receiver should be appointed to take charge of the mortgaged : 
premises. Mr. S. C. Bose, who appeared for the mortgagee, has 
made it clear that he does not want the receiver to take charge 
of the quantities of mica referred to in the written petition. The 
receiver will, therefore, only take charge of the immovable 
properties referred to in the petition. I direct the Official Receiver 
to be appointed as receiver in this case. The mortgagee will be 
entitled to add his costs to his claim. 
Against this order, the Defendants appealed. 
Messrs. Pugh and S. M. Bose for the Appellants. 
Messrs. N. N. Sircar and S. C. Bose for the Respondents. 
Sanderson C. J :—This is an appeal by Ram Coomar Lal and 
others against the judgment of my learned brother Mr. Justice C. C. 
Ghose which was delivered 01 the roth of April, 1924. By 
that judgment the learned Judge appointed a receiver to take 
charge of certain immovable properiies which were referred 


. toin the petition presented by the Chartered Bank of India, 


Australia and China. 

it is not necessary, in my opinion, to deal in great detail with 
the facts of this case but the following are the facts which it is 
necessary to mention. ` 

A joint Mitakshara family owned certain mica properties which 
I understand, are in the neighbourhood of Hazaribagh and the 
business was carried on in the name of Johormull Sundermull and 
also in the name of J. S, Mull & Co. 

There was a firm of Y, Attin & Co. the members of which were. 
Sunder Mull, Sree Nath Pal, & Simpson. They .were acting as 
selling agents in respect of the joint family business, 

In May torg a limited company was. formed, the. Memorandum 


b 
s Pate 
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of Association being signed by Sundermull, Sreenath Pal & Simp- 
son, in order to take over the business of Y. Artin & Co. and that 
Limited Company was called J. S. Mull & Co. Ltd., and, as I 
understand, their course of business was that the mica was‘ raised 
by those carrying on the family business and was delivered to J. S. 
Mull & Co, Ld.—sometimes bought by that company and some- 
times sold by that company on commission. 

Both J. S. Mull & Co. and Y. Artin & Co. had accounts with 
the Chartered Bank, They were kept alive by leaving a small sum 
of money to the credit of each account: and, a current account 
was opened in the name of J. S. Mull & Co. Ltd. with the 
Chartered Bank and that was the account which was operated 

.upqn: Advances were made from time to time by means of an 
overdraft on that account. 


Apparently, about July 1420 the Bank required further security 
for the advances which they were making : and, on the 23rd of 
July 1920 the deeds relating to certain properties were deposited 
together with a letter, signed by Sundermull and directed to the 
Chartered Bank, and it ran as follows :. “ We send herewith con- 
veyance for properties as per list attached with present valuations ; 
which please hold as collateral security against your loan to Messrs. 
J. S. Mull & Co, Limited. 

“ We are arranging to deliver the other titles as promised and 
hope to do so shortly. 

“I am agreeable to execute a security bond or mortgage on any 
or all of the properties in your favour whenever called upon to do 
so 

Yours faithfully. 


Sundermull, 
“ Properties belonging to Rai Sahib Sundermull, 
Rs. 
x. No. 64-3, Cross Street oes see 110,00,000 


3. Nos. 2 & 3, Gobind Chunder Dhur’s Lane... 2,50,000 








12,50,000" 

In addition to this there was a hypothecation letter of certain 
stocks of mica given on the 30th of November 1920. 

It appears that the operations upon the current account of the 
Limited Company were brought to an end in November roar. It 
is in evidence that the overdraft on the limited company’s 
accounts with the Bank was largely in respect of cheques drawn by 
the limited company in favour of Johurmull Sundermull which 
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sums, it is stated, were used for.the purpose of the family 
business, The said amounts were alleged to aggregate the “sum of 
Rs. 76, 25,200, out of a-total debit of Rs. 87, 21,630 inclusive of 
interest. It was agreed on both sides. that the properties, of which 
the title deeds were deposited, are the property of the joint family 
and that Sundermull was acting in his capacity as kurta of the 
joint family, when he deposited the title deeds. | 

. It was stated in the Bank’s petition that all. the defendants had 
agreed to execute a legal mortgage and a draft was accordingly 
prepared, but the negotiations with regard to this mortgage fell 
through as the parties could not agree as to the exact amount due 
and on certain other points. l ; 

The suit was brought to enforc: the equitable mortgage, , 
which was created by the deposit of the title deeds, against J. S. 
Mull & Co. Ld, Sundermull in his personal capacity, as well asa 
partner in the firm of Johormull Surdermul), and also as karta 
of the joint family carrying on the joint family business,» Ram 
Coomar, who is the brother of Sundermull, and the sons of Sun 
dermull and of Ram Coomar. a 

` The argument. of the learned counsel for the appellant, stated 
shortly, was, that i in this case there is a dispute as to whether 
Sundermull as Aarta of the family had authority to pledge the title 
deeds of the Properties in question, and there being a dispute as to’ 
that point, it was not right for the learned Judge to appoint a 
receiver. f 

In my opinion there are facts from which an inference “may | 
prima facie be drawn that the adult members of the joint family 
were aware of the deposit of the title deeds by Sundermull and 
that although the overdraft was upon the banking account of the 
Limited company, it may be inferred that the money, orat all 
events a large portion thereof, was used for the purpose of the joint 
family business. 

‘That being so, there is some evidence that tha deposit of the 
title deeds by the Auréa of the family for the object of raising money 
for the.abovementioned purposes was caused by leg1l necessity. ` 

The result is that in my judgment it cannot’ be said that the 
learned Judge's discretion in appointing a receiver was exercised 
wrongly or in a manner which was not judicial, . > : 

_I desire to make it clear that I am giving no decision upon the: 
points, which Mr. Pugh argued on behalf.of the appellants in. this. 
appeal, If the suit .comes to trial it may be that these . questions : 
will have to be investigated and decided,” : : ; 
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We are now merely dealing with an interlocutory application 
in respect of the appointment ofa receiver and upon evidence, 
which is contained solely in affidavits . 

For these reasons, Iam of opinion that the appeal should 
be dismissed with costs. 

Walmsley J :—I agree. 


[Against this order, the defendants applied for leave to appeal 
to His Majesty in Council. The application was refused by 
Sanderson, C. J. and Walmsley, J. on the 25th August, 1924 as there 
was no substantial question of law involved in the appeal. —Ed.] 


“APPELLATE CIVIL: 


Before Mr. Justice Suhvawardy and Mr. Justice Cuning. 


SATISH CHANDRA NAG AND OTHERS 
e V, 
HARIPADA DE anp orngRs.* 


Hindu Lau—Alienation—Hindu widow—Legal necessity Marriage of 
daughter— Widow having money of her own. 
A Hindu widow in possession of her husband’s estate is entitled to employ 
the money of the estate for the purpos: of defraying the marriage expenses of 
her daughter, even though she has in her hands money of her owns 


A sale by a Hindu widow of her husband’s property for defraying marriage 
expenses of her daughter binds the reversioner. 


` Appeal by Defendants Nos. 1, 3, 4 and 5. 


_ Suit “fora declaration that a certain deed of sale executed by 
defendant No. 2 in favour of defendants Nos. 1, 3, 4 and 5 in the 
name of defendant No r was a fraudulent and collusive document, 
that it had been made without legal necessity and was not binding 
on the plaintiffs’ reversioners, 

The material facts appear from the judgment of Cuming, J. 


:-*Appeal from Appellate Decree-No. 2693 of -1923, against the decree of 
A. Henderson Esq, District Judge.of Midnapore, dated the 17th September, 1923. 
affirming that of Baby Amrita Lal Mukerji, Subordinate Judge, rst Court, of 
Midnapore, dated the 27th Aprjl, 1923. 
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‘Mr J N. Majumdar (Comisety arid Babu Indu’ Prokas’ Chatterjee 
for the Appellants, i 
Babus Mahendra Nath Ray and Santosh Kumar Pal for the 
Respondents. 
at cas Ve 


f _The judge ents of the Court were as follows : 


“Cuming J: Inthe suit out of which this appeal has arisen 
the plaintiff sued for a declaration that a certain déed of sile exé- 
cuted on the 31st May, 1922, by defendant No. 2 in favour of 
defendants 1, 3,4. and 5 in the name ofthe defendant No, 1, for 
the sum of Rs. r400 was a fraudulent and collusive document, that 
it had been obtained by undue influence and, had been made with- 
out ary legal necessity, and was not therefore binding on the plaintiff 
who is the reversioner of the son of defendant No. 2. The facts are 
as follows : Preonath De was married twice, By his first wife he 
had three datighters and one son. This son’ Upendra Nath died 
during his father’s lifetime leaving a widow but no issue. The 
plaintiffs are the children of the eldest daughter of the elder wife. 
Defendant No. 2 is the second wife of Preonath De. She had one 
daughter Natu Bala and one son Cnandra Kanta who is- now dead, 
The plaintiffs are now the reversioners to the estate ofeChandra 
Kanta. The case of the plaintiffs is that the widow had no legal 
necessity to sell the property. 

The case of the defendants is that the money was required for 
the marriage of ber daughter. The trial Court found for the plain- 
tuffs. ìt found that there was no legal necessity for the widow to 
sell the property. That the defendant made no proper inquiry to 
ascertain if there was any legal necessity to sell the property.as 
there was no pressure on the estate. He. found that the, money 
was actually spent 03 the marriage of the daughter. and the total 
amount spent on the marriage was some Rs, 3,000 or Rs, 3,500 of 
which 1400 was raised by the sale of the property and the remain- 
der must have come from the estate of Preonath. Why it must 
have come from the estate of Preonath is perhaps not very clear. 
He seems to have found that the sale was a genuine one for con- 
sideration, The defendants appealed to the District Judge who 
dismissed the appeal. He found that the money was spént on 
the marriage of the daugher but .the marriage could. have been 
performed without selling the property and so there was no legal 
necessity for the sale. ‘Further that the defendants’ made no pro- 
per inquiries to ascertain if the money ‘was ‘really required -for the: 
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marriage of the daughter of defendant No. 2. The defendants have 
appealed to this Court. 

It is argued on their behalf that there is no evidence that there 
was any money in the hands of the widow that could have been 
used for the marriage of the girl. That the defendants did not 
know nor is there any reason why they should have known that 
the widow had sold her own ornaments to defray the marriage 
expenses. That thé widow was quite justified in spending the 
sum that she did in order to secure a really suitable bridegroom 
for the girl. Even if the widow had in her hands some money she 
was not obliged to spend that money on the marriage unless it had 
come out of the estate. The only money in the hands of the 
widow was the money that she had realised from the sale of 
her own ornaments and she had no money in her hands derived 
from the estate of her deceased husband. 

The respondent see ms to argue, though I am bound to say that 
his contention on the point is not very clear, that as the widow had 
in her hands the money that she had realised from the sale of her 
own ornaments she was not justified in spending so much on the 
girl’s marriage. The marriage of the other daughters of Preonath 
had been celebrated for a less sum viz, Rs. 8,00 and so the widow 
was not justified in spending more on this marriage. 

Now these are the facts that have been found. The District 
Judge has found that the widow was sot in affluent circumstances, 
That ber monthly income would be quite insufficient to defray the 
marriage. Also that the defendant was short of fund because she 
sold her ornaments. He held that the sum total spent was more 
than was required for the marriage and that the defendants did not 
make proper inquiries and so are not protected. 

On these findings I think that the appellant is entitled to 
succeed. The widow had in her hands no money from her deceased 
husband’s estate that she could utilise for the marriage and it is not 
disputed that the marriage of the girl is a duty cast on the estate. 
Even though the widow had in her hands money of her own she 
would still be entitled to employ the money of the estate for this 
purpose, She is not obliged to spend her own money and only to 
employ the money of the estate if her own is not sufficient. 

I do not think that there is any force in the argument that the 
widow has been extravagant in the way in which she has celebrated 
the marriage. The other girls were married before the war when the 
price of everything was much lower. At that time some Rs. 800 was 
expended on each marriage. Rs. 1400 then cannot be considered 
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as excessive at.the present time. The widow. is entitled to take 
this amount from the estate. If she was willing to spend some of 
her own money in excess of this amount that is nothing ‘to prevent 
her from so doing. It does not appear- that there was really any 
waste in the way the widow spent the money. The major portion 
of the monéy viz, Rs. 2101 was spent in-the purchase of the: bride: 
groom the widow being anxious and quite rightly to secure a well- 
educated young man fo- her daughter who would be in a:position __ 
tosupport his wife. The evidence would go to show that the 


‘young man is a well-educated young man being a graduate 


of the Calcutta University anda B. L. It therefore follows that 
the sale was for legal necessity and is not liable to be set aside. - 

' The appeal must therefore succeed and ‘is decreed and the suit: 
of the plaintiff must be entirely dismissed. The appellants are 
entitled to their costs in all Courts. 


_ Suhrawardy J: agree. oo f 
A.T. M. A g ` “Appeal ‘allowed. 
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Before Sir Hngh Walmsley, Knight, Judgė, and Mr. Justice 
B. B. Ghose. 


TARU BALA DASI ‘Civit, 
9. ` 1924s 
SOURENDRA NATH MITRA AND oragrs.* Neicniee: ak 


Compromise—Purdanashin lady— Rule of practice in England—Unauthorised December, 8 9, 18. 


acts of counsel—Civil Procedure Code (Act V of 1908), O 23 R. 3, O. 32 

R, 7 sub-rules (1) and (2)— Lawful’—Agreement, terms of, intelligible 

Inference—Agent compromising—Authority, existence of, to be proved— 

Agent, act of, binding purdanashin lady—Proof—Deed executed by purda- 
-nashin lady—Ratification. 

A rule of practice in England which has its roots in different traditions and 
environments should not be applied in this country, particularly in the mofussil 
*wher® people never heard of any such practice. 

A Court of justice is not bound by an unauthorised act of a counsel and is 
not deprived of its general authority over justice between parties: Neale v, 
Gordon Lennox (1) 

Sub«rule (2) of rule 7 of order 32 of the Code of Civil Procedure contemplates 
the case of a minor on one side ranged against adults on the other, as regards 
the matter of compromise. It has no reference as to the effect of any compromise 
between adults, although a minor may be a party to the suit, The question as 
between adults should be governed by the general law and not by this sub rule. 

An agreement to compromise entered into by the next friend of the minor 
against the provision of sub-rule (1) of rule 7 of order 32 of the Code of Civil 
Procedure, cannot be set aside on the ground of being unlawful. 

If the terms of an agreement are intelligible, and the agreement is binding 
between the parties, it cannot be avoided by one of the parties on the ground 
that he does not understand whether a particular matter is included in those 
terms or not. 

A purdanashin lady may find somebody to advance her money for her 
litigation and to act for her generally, but it would be disastrous to the interests 
of purdanashin ladies, if the Court were to hold that a żadbirkar or a financier 
is authorised on behalf of a purdanashin lady to compromise a suit on any 
terms he thinks fit and thereby bind the lady, 

The existence of authority to compromise a case on behalf of a purdanashin 
lady must be proved. 

. An agent authorised to do a certain act cannot be held to be authorised to 
do another act in connection with;the same business. 

Any person seeking to bind a purdanaskin lady by the act of her agent must 
give strict proof of such agency : Ageesoonnissa v. Bagur Khan (2). 

Where å deed is executed by a furdanashin lady herself, there must be 
evidence of clear understanding by her of what liabilities she is taking and what 
is being given to her : Annoda v. Bhuban (3). 

. “Appeals from Original Decree No. 94 of 1924 and fram Original Order No. 
336 of 1934, against the decree and order of Babu Hem Chandra Mitra, Subor- 
dinate Judge of Hooghly, dated the 31st March, 1924. 


(1) (1g0a) A. C. 465 (469). . (2) (1872) 10 B. L. R. 205 ; 17 W. R. 393 (P. Ce). 
(3) (1901) L. R. a8 A. 7t; L L. R. 28 Cale. 546. * 
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A full knowledge is essential on a question of ratification, 


Even if the Court desires that a litigation should be compromised and feels 
that it would be advantageous toa purdanashin lady whois a party to it, to 
settle it, it cannot force her to accept the terms which she does not like. 


Appeals by the Defendants. 
Suit for partition and accounts. 


The material facts appear from the judgment of B.. B. Ghose. J. 

Mr. B. L. Mitter (Counsel), Sir P. C. Mitter (Advocate), Babus 
Hemendra Chunder Sen and Surendra Nath Bose (Jr.) for the 
Appellant. i - i 

Messrs. Langford James and S. C. Bose (Counsel), Babus Ajit 
Kumar Ghose and Nanda Gopal Banerjee for the Respondents. 

C. é. V.. 

The judgments of the Court were as follows : j 

B: B. Ghose J: These two appeals by the defendants arise out 
of a suit for partition and accounts, One is from an order under rule 
3 of order XXIII of the Civil Procedure Code that a compromise 
be recorded, and the other appeal is from the decree passed in 
accordance with the compromise, The properties to be partitioned 
were valued at over 16 lacs of rupees and the clalm for accounts 
wag valued at Rs. 10,000. The parties formed a joint Hindu 
family governed by the Bengal School of Hindu Law. The 
following genealogical table will show the position of the parties. 


Isban Chandra 
died 17th January, 1900. 














ere 


a 








Bipin Lalbehary | 
died agrd Dec. 1910 died 28th Feb, 1901. Charu 
= Sarat Kumari = Parul Sundari died 28th April, to1s 
dead 1 = Taru Bala ‘ 
| Khoka Lal . Defendant 
—— _ Piff. No. 3 | 
i} 
Sourendra Satya Santi i er 
PI No. 1 minor Baidyanath daughter 
Plff, No. 2 died April, Umarani’ 
. 1920. married to Anath 


in June 1922. 

Sourendra is guardian for his minor brother Satya Santi. Khoka- 
Lal was a minor till February 1922 and his mother Parul Sun- 
dari was appointed guardian of his person and property during 
his minority under the Guardians and Wards Act. Taru- 
bala took out letters of administration of the estate of her’ lius- 
band with the copy of bis will annexed after his death, and it is 
stated that she is entitled to the properties left by Charu as heir of 
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her son Baidya Nath who had succeeded to the estate of his 
father, She has however been described as administratrix of the 
estate of her deceased husband in the plaint. All the persons 
lived inthe family dwelling house at Hughly till March 1923. 
Itis alleged that since the death of Baidyanath disagreements 
began to arise between Taru Bala and the other members of the 
family which eventually became so acute that Taru Bala found it 
impossible to dwell in the house at Hooghli and felt compelled to 
leave it on 21st March, 1923, and, take shelter in the house of the 
father- of her son-in-law. Alter leaving the family house the defen- 
dant demanded partition of the family properties and accounts 
from: the plaintiffs through her attorney. Some correspondence 
passed between the attorneys of the plaintiffs and the defendant 
to which itis unnecessary to refer here. The plaintiffs anticipa- 
ting the defendant filed the present suit in the Court of the Subor- 
dinate Judge at-Hughli on the 12th’ April 1923 It appears that 
Jiten Ray father of the son-in-law of the defendant, who is said to 
be a wealthy man, has been financing the defendant and acting in 
all matters in connection with the case on her behalf. There was 
no dispute between the parties as tothe shares. But the dispute 
was whether certain properties belonged to the joint family and 
whether*the joint family was liable for certain debts alleged to 
have been incurred by Charu. There was also serious controversy 
about the liability to render accounts by the different parties. One 
of the matters in dispute was whether certain properties described 
in schedule ‘ ga’ attached to the plaint, belonged exclusively to 
Charu or not. i need only refer to item No. x here, which isa 
colliery called Ranidip Colliery. Plaintiffs allege that this along 
with other properties in schedule ‘ga’ was Charu’s exclusive pro- 
perty. It appears that it was heavily mortgaged when it was 
acquired and the equity of redemption at the -time ofthe suit 
seems to be of very small value. Defendant alleges that itis joint 
family property. This involves the question as to how the pur- 
chase money for the property shouli be debited in accounting as 
it was paid hy Charu out of the common till, and who 
would be liable to discharge the incumbrance-on that prope rty. 
The defendant made an application for the appointment of a 
receiver on various allegations on the qth of June 1923. This was 
strenuously opposed by the plaintiffs. In the proceedings relating 
to the appointment of a receiver four matters of dispute emerged as 
of primary ‘importance. (s) The question of Ranidip Colliery 
already referred to ; (2) a decree of Janakinath Roy against Charu 
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and Sourendra for about a lac and fifty thousand rupees ; (3) a 
claim by Hari Moban Ghose for about fifty thousand rupees for 
which a suit is now pending on the Original Side of this. Court and 
(4) a sum of Rs. 50,000 obtained on an insurance policy on Charu’s 
life, which sum was deposited in the common fund of the joint 
family. The dispute with regard to itens (2) and (3) was whether 
those debts are payable by the joint family or by the defendant 
alone as representing the estate of Charu, and with regard to the 
4th item, whether the defendant was entitled to get the money. 
Mr, N. N. Sircar, a barrister and, an advocate of this Court of 


considerable experience, was instructed on behalf of the lady- to. 


conduct her case with regard to the appointment ofa receiver. 
Jiten Ruy and his son Anath the son-in-law of the lady were 


instructing Mr, Sircar on her behalf. Attempts were made ` 


by the relations of the parties to bring about a settlement. 
One such attempt made in .July 1423; by Rai Mohendra. 
Chandra Mitra Bahadur, the brother of Ishan Chandra Mitra, 
failed. Another gentleman Mr. S. M. Bose, Barrister-at-law, 
a relation of the parties, approached Mr. Sircar with a view 
to settlement. It appears that by their efforts certain terms 
were arranged under which the plaintiffs agreed to pay 
Rs. 5, 72, 500 to the lady in certain ins‘alments on certaine condi- 
tions, and the lady was to give up all claims to the properties 
Apparently the lady did not agree to the instalments and the rate 
of interest proposed. In one of his letters to Anath, Mr. Sircar 
wrote to him about the authority of counsel to compromise a case 
and said, “ My client in the case is a Purdanashin lady incapable 
of judging for herself ...... So far as I am concerned, I have no 
desire to force a settlement which is unacceptable to client but I 
certainly reserve to pay myself the right to retire from the case”. 
This was on the 28th August .1923. The case however was not 
settled and it appears from Mr. Sircar’s letter to Jiten Roy of the 
2gth August that he was preparing himself for arguing the case in 
Court. The hearing of the matter of the appointment of a r eceiver 
had commenced on the 18th August and partly heard on the asth 
August. The arguments were resumed on the rst September and 
continued till the 3rd: The order in the order sheet of that date 
concludes thus ; “He (Counsel for plaintiff No. 3) has not quite 
finished when there has been a talk of compromise and the case is 
adjourned to 5th September 1923- for further hearing’, What 
happened on the 3rd September may be taken from the judgment 
of the Subordinate Judge as there is no dispute about those facts- 
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before us. He says: “on this date the plaintiffs Counsel Mr. S. 
R. Das finished his arguments and then he sent a slip of paper 
containing certain terms of compromise from the Court Veranda to 
Mr. Sircar who was inside the Court room. As will be seen later 
on, those terms were discussed and accepted on both side with 
some modifications and then embodied in the memorandum, 
Exhibit I, which .was signed by the defence Counsel, Mr. Sircar, 
and also by the plaintiff No. x for himsel and the minor plaintiff 
except the piaintiff No. 3. Khoka Lal, as he was absent from Court 
that day. The terms were signed by Khoka Lal on the 4th Septem- 
ber 1923 in the afternoon”, Later on iu his judgment he refers 
to the evidence of Mr. Sircar and proceeds thus: “ From Mr. 
Sirear’s evidence it is clear that the modifications suggested by 
Mr. Roy were then discussed with him by Messrs. Sircar and 
Das and ultimately the terms were settled and embodied in the 
memorandum and signed without any objection on any side.” 
On the sth September the- order of the Court ona petition filed 
by the defendant was this :—*' Defendant has filed a petition con- 
sented to by the plaintiffs praying for time for amicable settlement 
of the suit. Ordered. That the suit be adjourned to the rsth 
September 1923 for further hearing. Parties do file the petition of 
compromise on that date.” It is apparent that it was not the 
case-of either party on that date that the suit had already been 
compromised. The order of the 7th September also shows that 
neither party asserted that the suit had already been compromised. 
Issues in the suit had not yet been settled. The order of the Court 
of the roth September is also relevant, which runs thus: “ Plain- 
tiffs pray for a week’s time for settlement of issues on the score that 
there has been a talk of compromise between the parties. Ordered 
That the suit be adjourned to 15th September 1923 for settlement 
of issues. Parties do settle the issues on that date if the proposa! 
for amicable settlement falls through.” On the 15th September 
defendant filed petition praying for a date being fixed for the 
hearing of her application for the appointment of a receiver alleg- 
ing that the proposal for compromise had not been finally settled. 
On that date plaintiffs filed a petition alleging that the terms had 
been settled and signed by the plaintiffs” and counsel for defen- 
dant as mentioned above. They filed a copy of the memorandum 
of the terms signed by Mr. Sircar and the plaintiffs and prayed that 
the compromise be recorded under order 23 rule 3 of the Civil 
Procedure Code. The defendant raised various Objections which 
were overruled by the Subordinate Judge and he ordered the com- 
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promise to be recorded and passed a preliminary decree in accord- 
ance with the compromise so faras it related tothe suit. The 
defendant appeals both against that order and the decree. Before 
dealing with the matters in controversy before us, I should refer 
to the observation of the Subordinate Judge as to the application 
of the rule in England regarding the authority of counsel to com- 
promise a case without reference to his client.. He appears to 
have held that the common law rule in England is applicable to 
this case, and he refers to the cases of Strauss v. Francies (1) and 
Mathews v. Munster (2). This is contested by the. appellant. 
Even if this case exactly came under the rule in’ those cases, I 
should be extremely reluctant to hold unless compelled to do so by 
any binding authority, that a rule of practice in England which has 
its roots in different traditions and environments should be applied 
in this country, particularly in the Muffasil where -people never 
heard of any such practice. Moreover, there are two lines of cases 
in England as has been pointed out by Bankes, L. J. in Shepherd 
v. Robinson (3). Isnould rather follow, wherever possible, the 
dictum of Lord Halsbury L. C in Neale v. Gordon Lennox (4) where 
his Lordship said: ‘ The Court is asked for its assistance when 
this order is asked to be made and enforced that the trial of the 
cause should not go on ; and to suggest to me that a Coust of jus- 
tice is so far bound by the unauthorised act of learned counsel that 
it is deprived of its general authority over justice between the par- 
ties is, to my mind, the most extraordinary proposition that I ever 
heard.” 1 need hardly say anything further on the point as learn- 
ed counsel for the respondents in his careful argument did not 
rely upon the general authority of counsel to compromise a case. 

I shall now deal with the other grounds urged on behalf of the 
appellants and it would be convenient to take them in the inverse 
order of the argument of the learned counsel. The first is that 
the agreement or compromise is not ‘lawful’ as mentioned in 
O. 23 R. 3 of the Civil Procedure Code, as no leave of the Court to 
enter into the compromise was obtained under order 32, rule 7 of 
the Code by the next friend of the minor plaintif. The argument 
is twofold, (1) that on the terms of sub-rule (2) of rule 7, order 
32, the agreement is voidable by the defendant as against the 
adult plaintiffs, as it provides that such agreement shall be voidable 
against all parties other than the minor. I cannot accept this 
argument as it seems to me clear that that sub-rule contemplates 

(1) (1866) L. R. 1 Q. Be 379+ (2) (1888) 20 Q. B. D. 141. 

(3) (1919) 1 Ka Be 474- _  &4) (1902) A. C. 465 (469). 
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the case of a minor on one side ranged against ‘adults on the other, 
as regards the matter of compromise, and that it can have no 
reference as to the effect of any compromise between adults, 
although a minor may bea party to the suit. The question as 
between adults must be governed by the general law and not by 
this sub-rule. Secondly, it is said, that the compromise was en- 
tered into by the next friend of the minor against the imperative 
provision ‘of sub-rule (i) of rule 7 and therefore it was not 
‘lawful’, But sub-rule (2) lays down what should be the effect of 
a breach of the provision of sub-rule (x) and I do not think that 
the agreement can on that ground be set aside as not being 
lawful, I should state here that application was made by the next 
friend of the minor plaintiff for leave of the Court to compromise 
on thé terms set out, on the 12th January 1924 during the course 
of the argument in the Court below, and that Court sanctioned 
the compromise on behalf of the minor by the order under appeal. 
In my opinion this ground urged by the appellant fails. 


The second point taken is that the compromise is too vague 
aud uncertain to be carried into effect and should not therefore 
be ‘recorded. Ifthe terms of an agreement are intelligible, and 
the agreement is binding between the parties, it cannot be avoided 
by one ofthe parties on the ground that he does not understand 
whether a particular matter is included in those terms or not. It 
is urged that the four matters in dispute already stated have pot 
been provided for, as to who should pay the encumbrance on the 
colliery and who should be liable to pay the debts due to Janaki 
Nath Roy and Hari Mohan Ghose and what would become of the 
money received on Charu’s life insurance policy. In answer it is 
urged on behalf of the respondents that the clauses of the 
agreement are quite clear, because those who take shares in an 
encumbered property must pay the encumbrance according to 
their shares and the liability to pay debts is provided for by 
clause 2 of the agreement. If the debts referred to are shown in 
the books of the estate the plaintiffs must pay them. Charu’s 
insurance money is similarly provided for by clause 3 as coming 
within the term “ deposits.” The appellant argues that she never 
understood the matter to be so. This however is relevant with 
reference to the question of ratification which I shal! deal with 
later on. But it cannot be said that the terms are unintelligible 
on that ground. In my opinion the contention of the respondents 
should be accepted as sound that the terms of the agreement 
are not vague or indefiinite. 
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I now come to the next two important questions: Whether 
Jiten Roy had authority to agree to the compromise on behalf of 
the defendant, and if not, did the defendant ratify the agreement 
and is therefore bound by it. It seems to me that it cannot be 
doubted on the evidence that Jiten Roy did agree to the compro- 
mise and there was discussion between him and Mr. Sircar as to 
the terms before Mr. Sircar accepted them. It is immaterial to 
consider what led Jiten Roy to agree to those terms. We have to 
decide whether the lady is bound by his acts. The Subordinate 
Judge says, “Mr. Jiten Roy was all in all in respect to the litiga- 
tion throughout and he is so even at the present moment. So Mr, 
Jiten Roy had full authority to compromise and the counsel 
engaged by him was equipped with authority to enter into a com- 
promise.” It seems to me there is a confusion of ideas here. It 
is true that Jiten Roy was doing everything in the matter of con- 
ducting the litigation for the lady. A purdanashin lady in the 
situation of- the defendant must find some body to advance her 
money for her litigation and to act for her generally, but it would be 
disastrous to the interests of surdanashin ladies if we were to hold 
that a zadbirkar or a financier is authorised on behalf of a purda- 
nashin to compromise a suit on any terms he thinks fit and thereby 
bind the lady. There isin this case no direct evidence of Jiten 
Roy’s authority and there was no communication from the lady to 
her counsel. The defendant as well as Jiten Roy swear as to the 
absence of any such authority. The Subordinate Judge disbelieves 
them, but that cannot establish the positive fact of the existence 
of authority, which must be proved. The learned Counsel for the 
Tespondents supports the conclusion of the lower Court somewhat in 
this way: “ Jiten bad been doing every thing for the lady ; there 
was a talk of compromise on what has been called the ‘ cash basis’ ; 
Jiten had been doing everything in that connection and the lady 
was prepared to compromisa on the ‘cash basis’ if the terms had 
been accepted by the plaintiffs. Therefore Jiten had authority to 
compromise on certain terms, and it may be inferred from his con- 
duct and other circumstances that—Jiten had authority to compro- 
mise on other terms,” I am unable to hold that such‘an inference can 
be legitimately drawn. An agent authorised to doa ceriain act 
cannot be held to be authorised todo another act in connection 
with the same business. It is quite true that Jiten was in a 
position to induce the lady to accept any tetms he considered 
proper, but the decision must ultimately be~hers, This was also 
realised by Mr. Sircar when he wrote to Anath Roy that his client 
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being a gurdanashin lady was not in a position to judge for herself. 
I am of opinion that Jiten Roy had no authority to consent to the 
compromise on behalf of the lady and that his acts cannot bind her. 
Any person seeking to bind a purdanashin by the act of her agent 
must give strict proof of such agency, and there is no such proof in 
this case: Azeesoonnissa v. Baguer Khan (1). Appellant’s counsel 
also relies upon the case of Saratkumari v. Amullyadhan (2), while 
the respondents rely on Bhut Nath v. Ram Lall(3) No case 
can be an authority as to the facts of another case which must be 
decided on the evidence in each case; but itis instructive that 
in Savathumari’s case (2) their Lordships of the Privy Council 
referred to the cases of Zacoordeen Tewarry vy. Syed Ali Hossein (4) 
and Shambati Koeri v. Jago Bibi (5) laying down the principles by 
whioh the Courts are to be guided in dealing with transactions by 
purdanashin ladies, as applicable to the case ofa compromise by 
a lady. The last case as well as the case of Sudisht Lal v, Sheo- 
barat Koer (6), which it followed, deal with transactions by agents 
of purdanashins, The cases on the subject are numerous and 
the principles are clearly laid down, but they are sometimes lost 
sight of. Even where a deed is executed by a purdanashin lady 
herself there must be evidence of clear understanding by her of 
what liabilities she is taking and what is being given to her: 
Annoda Mohini v. Bhuban Mohini(7). This should be borne in mind 
in conn ction with the question of ratification by the lady which I 
am next proceeding to deal with. The appellant argues that the 
question of ratification could not be raised by the respondents as 
this was never alleged in their petitions in the lower Court but was 
only started during the course of their argument in that Court. 
I will assume that the question might be raised. There is no 
direct evidence of any ratification by the lady. During the course 
of her examination she was not asked a single question on the point. 
But it is urged that the statements of Jiten Roy and Anath to Mr. 
Sircar prove beyond doubt that the lady had ratified the trans- 
action and that is also supported by the conduct of the lady. The 
facts are these: Jiten Roy enquired of Mr. Sircar more than once 
on the 4th September through the telephone, whether Khoka Lal 
plaintiff No. 3 agreed to the terms and said that the terms were 
very satisfactory and Khoka Lal would “cry off.” Jiten also told him 
that the lady wanted Rs. 1,500 a month instead of Rs. 750 during 


(1) (1872) 10 B. L. R. 205 3 17 W. R. 393 (P.C.). 
(2} (1922) 37 C. L. J. 50r. (3) (t900) 6 C. W. N. 82. 
(4) (1874) L. Rut L A. 192. (5) (1902) L. R. ag T. A. ge. 


(6) (1881) L. R. 8 1. A. 4651 L., R. 7 Cale. 2457 
(7) (1901) L. R. 28 I, Ae 71; L L. R. 28 Calc. 546. 


åar 


CIVIL. 


1924. 
wed 
Taru Bala 

v 


Sourendra. 


B. B. Ghose F. 


gee 


Civiz, 


1924» 
ze 
Taru Bala 
U- 
Soureñdra. 


B. B, Ghose, Ẹ. 





THE CALCUTTA LAW JOURNAL. VoL. XLI. 


the’pendency of the partition proceedings as provided in clause 7 
ofthe memorandum of agreement. Mr. Sircar*succeeded in indu- 
cing Khoka Lal and the other plaintiffs ta consent to pay Rs. 1,400 
a month and certain other terms of that clause were modified and 
put down in writing. Mr, Sircar then read out to Jiten the whole 
of the contents of the paper by telephone. Anath also saw Mr. 
Sirear on the 4th and Mr. Sircar asked him whether his mother-in- 
law was satisfied with the terms, particularly about clause 5 relating 
to the Hooghly house. Mr. Sircar says, “I understood from him 
that there was no question of his mother-in-law or her party being 
dissatisfied but he told (me) that he was sure Khoka Lal would not 
sign it.’ Whether the wish of the Roys was the reason for the 
thought is not certain, but they deny having made all these state- 
ments. They have been disbelieved by the Subordinate fudge 
and there can be no doubt that they made those statements to 
Mr. Sircar. But to hold on the statements of such unreli- 
able persons that the lady ratified the transaction would in my opi- 
nion be erroneous. They did not apparently give any straight- 
forward answer to Mr. Sircar thatthe lady had consented to the 
compromise and the conduct of the Roys in this matter was tor- 
tuous. There is evidence that on the 4th Anath saw, under 
instructions from his father, a vakil of this Court and also a barris- 
ter-at-law with the object of getting out of the compromise, as they 
were under the belief that counsel had authority to compromise a 
suit on any terms he thought fit. On the 6th it was clear that Mr. 
Sircar understood that there wasa desire to get out of the agree- 
ment on the part of the defendant. Another fact should be mene 
tioned. The lady was given a Bengali translation of the memo- 
randum by Anath on the evening of the 3rd September. It is clear 
that she read it then. It is urged that it must be taken that she 


‘ratified the transaction, since she did not raise any objection to the 


terms except with regard to the monthly payment of Rs. 750. Assum- 
ing that it was she who waated more money. the question is whe- 
ther she understood all the terms and whether they were explained 
to her clearly. Did she understand whether she would have to 
pay the debts of Janaki Nath Roy and Hari Mohan Ghose from 


‘her own share? Was she told whether those debts were shown in 


the books of the estate or not? We are informed that these are 
still matters in controversy. There is no evidence that she consent- 
ed to the compromise with full knowledge of all these facts and full 
knowledge is essential on the question of ratification. Similarly it 
is difficult to say whether she understood that the life insurance 
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money of Charu was given up, because in clause 2 the word “depo- 
sits” has been mixed up with several other matters placed before and 
after it. 1 cannot therefore hold that there was any ratification by 
the defendant of the proposed agreement. Further, there was no 
communication of any ratification by the lady to the plaintiffs before 
she repudiated the transaction. It is clear that the plaintiffs them- 
selves represented to the Court onthe roth September 1923 that 
there had been a talk of compromise and never said before the 
15th September that there had been a completed agreement to settle. 
Nothing had happened between the roth and the rs5th which 
altered the situation. There is therefore neither any direct evi- 
dence of ratification nor can any inference be drawn from the evi- 
dence that the lady did ratify the transaction with full knowledge of 
the fatts and the effect of it. There cannot be any doubt that Mr. 
Sircar acted as he did under the belief, on the materials placed 
before him, that he was acting in the best interest of his client. 
But much as we may desire that this litigation should be compro- 
mised and feel that it would be advantageous to the lady to settle 
it, I do not think, we can force her to accept the terms which she 
does not hke., Itis regrettable that the advisers of the parties did 
not take the ordinary precautions which must be taken while deal- 
ing with Aurdanashins. 

On these grounds I am of opinion that the order of the lower 
Court and the decree based on the compromise must be set aside 
and the case remitted to that Court to be heard from the stage it 
had reached on the 3rd September, 1923. 

As all this was brought about by the acts of her counsel and her 
- advisers I think the defendant should pay the costs of the proceed- 
ings in the Court below as ordered by that Court but the defen- 
dant will recover her costs in this Court from the respondents. The 
hearing fee will be ro gold mohurs in both the appeals. The costs 
of the supplementary paper-book incurred by the defendant are not 
recoverable by her. 

Let the records be sent dowa to the Court below at once, 

Walmsley J :—I agree. 

Appeals allowed : Case remanded, 
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CRIMINAL REVISION. 


Before Sir Babington Newbould, Knight, Judge, and Mr. Justice 
M. N. Mukerji. 


- HIRA LAL GHOSH 
v, 
KING-EMPEROR.* 


Witness— Reading over deposition —Criminal Frocedure Code (Act V of 1898), 
Sec. $60—Mandatory enactment, if directory or obligatory—Test. 


An omission to comply with the provisions of section 360 of the Code of 
Criminal Procedure is an illegality which vitiates the trial and section 537 has 
no application. 

Section 360 of the Code of Criminal Procedure was enacted not only for the 
protection of the witnesses, but also to safeguard the interests of the accused. 

The object of section 360 is to ensure the accuracy of the record and 
also that the accused should know and understand the evidence that is 
given at the trial. 

The failure to comply with the provisions of section 360 of the Code of 
Criminal Procedure affects both the witness and the accused. 

Out of seven witnesses examined on behalf of the prosecution, depositions 
of five bore at the foot their signatures and as regards the other two no 
attempt was made to comply with the provisions of section 360 of the Code of 
Criminal Procedure : . 

Held, that the whole trial was a nullity. 

Per Newbould, F: The testto be applied in deciding whether mandatory 
enactments shall be considered directory only or obligatory with an implied 
nullification for disobedience is that in each case one must look to the subject 
matter, consider the importance of the provision to the general object intende 
ed to be secured by the Act ; and upon a review of the case in that aspect decide 
whether the matter is what is called imperative or only directory: Howard v. 
Bodington (1). 

Application for Revision by the Accused under section 439 of 
the Code of Criminal Procedure. 

_ The petitioner was convicted by the trying Magistrate under 
section ror Indian Penal Code and was sentenced to undergo 
rigorous imprisonment for.one year. This order was confirmed 
by the Sessions Judge. 

The case for the prosecution was that the petitioner, who was 
one of the five jurors in the case of King-Emperor v. Mathur 
Naskar and others under section 394 Indian Penal Code, attempt- 
ed to take a bribe from Babu Hitlal Guha, the senior defence 
pleader in that case, to influence the foreman of the jury in 

*Criminal Revision No. 239 of 1924, against the order of G. N. Roy Esq, 
Sessions Judge of Alipore, dated the 11th February. 1924, affirming that of Mr. 
Abdul Guffur, Police Magistrate, Alipore, dated the 1 41} December, 1923, 

(t) (1877) L. R2 P. D. 203 (art), 
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order to secure to verdict favourable to the accused ; tbat on a 
petition by the said Babu Hitlal Guha to the Sessions Judge of 
Alipore, and on a petition by Babu Rajendra Lal Mitra, the 
junior pleader in that case, to the Assistant Sessions Judge, Alipur, 
before whom the said trial was being held, an enquiry was 
held by the said trial Judge and on a prima facie case having 
been made out, the petitioner was put upon his trial. : 

Mr. Bagram (Counsel), Babus Satindra Nath Mukherjee and 
Manindra Lal Bosu for the Petitioner. 

Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 

G A. V 


The judgments of the Court were as follows : 


Newbould J. The question we have to decide is whether 
an omission by a Court to cumply with the provisions of section 
360 Criminal Procedure Code vitiates the trial. The provisions 
of the section are mandatozy, and in the case of two witnesses 
these provisions were totally .disregarded. The test to be 
applied in deciding ‘‘ whether mandatory enactments shall 
be considered directory only or obligatory with an implied 
nullification tor disobedience” is to be found in the judgment of 
Lord Penzance in the case of Howard v. Bodington (1) following 
the conclusion expressed by Lord Campbell when sitting as Lord 
Chancellor in the case of the Liverpool Borough Bank v. Turner (2) 
to which reference was made by the learned Cmief Justice of this 
Court in Government of Assam v. Sahebulla (3). “In each case 
you must look to the subject-matter, consider the importance of the 
provision that has been disregarded, and the relation of that ‘provi- 
sion to the general object intended to be secured by the Act ; and 
upon a review of the case in that aspect decide whether the matter 
is what is called imperative or only directory.” The general object 
to be secured by Chap. XXv of the Code, which includes section 
360 isto ensure the accuracy of the record, and also that the 
accused should know and understand what evidence is given at the 
tial. The reading over the evidence to the witness is so essential 
to the framing of an accurate record that I feel bound to hold that 
the direction in section 360 that the evidence shall be read over 
to the witness is imperative and not only directory. It follows, 
therefore, that the omission to read over their evidence to these 
two witnesses was an illegality which vitiated the trial. It is not 
f (1) (1877) L, Re 2. P. D. 203 (211). (2) (1860) 30 L. J. Ch. 379. 

(3) (1923) 1. L, R. gs Cale. t ; 38 C. L. J. 77. 
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necessary to consider whether this omission has in fact caused a 
failure of justice, since section 537 can have no application, 

We have reason to believe that the practice which was con- 
demned by Jenkins C. J., in r909, when delivering his judgment 
in Jyotish Chandra Mukerjee v, Emperor (4), still continués. We 
anticipate that the result of our decision in this case may have 
serious consequences, but that is no reasoa why we should fail 
in our duty to insist that the subordinate criminal Courts should 
hold their trials in accordance with the clear provisions of the 
Code of Criminal Procedure. 

Before the last ameadment of this Code in the State nent of 
Objects and Reasons attached to the first Draft Bul (IIL of rgrq), 
the following passaze occurs.—“‘At present it is believed that section 
360, which requires the Court to read over the evidence of ech 
witness to him in the presence of the accused or his pleader, is not 
always observed in practice and occasions unnecessary inconveni- 
ence. The amendment “‘(i. e cl. 83 of the Bill) ae accordingly 
for a witness reading over his deposition èlf and further that 
the deposition need only be read in the “sence of the accused if 
the accused so desires’. In the Bill introduced in the Imperial 
Legislative Assembly on 2oth September rgr7 this clause was 
omitted. This Court, when consulted on the Bill, strongly .urged 
that section 360 of the Code be amended as was suggested 
by cl. 83 of the Bill as originally framed. The Legislature having 
deliberately decided that the inconvenience caused by the provi- 
sions of this section did not justify an alteration of the law on this 
point is a further reason, if any is necessary, Why we should insist 
on a strict observance of this clear provision of the law. 

1 have had the advantage of reading the judgment my learned 
brother is about to deliver. As I amin agreement with the views 
expressed by him, I have thought it unnecessary to refer in my 
judgment to other points that were argued before us, 

The Rule is made absolute. The conviction of the petitioner 
and the sentence passed on him are set aside, and we direct that 
he be re-tried according to law. 

Mukerji J.—Provisions corresponding to those contained in 
section 360 of Act V of 1898 have been onthe Statute Book ever 
since the Code of Criminal Procedure came into existence in 1861 
The section corresponds to the section bearing ‘the same number 
in Act X of 1882 and to section 339 of Act X of 1872 and appeared 
in Act XXV of 1861 as section r98. In the last mentioned Act 


(4) (1909) I. Le R. 36 Calc. 955 (959). 
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there was a provision contained in section 199 for attaching 
a memorandum to the evidence of each witness, signed by the 
Magistrate and stating that the evidence was read over ‘to the 
witness in a language which he understood, naming the language 
in which it was explained, and if the fact was so, that the witness 
had acknowledged the evidence to be correct; and when the 
evidence had not been taken down by the Magistrate with his own 
hand, the memorandum was to further state that the evidence was 
taken down inthe presence and hearing of the Magistrate and 
under his personal direction and supeiintendence. This provi- 
sion was subsequently repealed, and a memorandum is no longer 
necessary. Under the Codes of 1861 and 1872 the evidence was 
to be read over, when the personal attendance of the accused 
was dispensed with, in the presence of his agent, while later on 
the word “agent” was substituted by the word “ pleader.” 
Under the Codes of 1861 and 1872, if-the evidence was taken 
down in a language different from that in which it was given, and 
the witness did not understand the language in which it was taken 
down, the witnsss might require the evidence to be interpreted to 
him in the language in which it was given orin a language which 
he understood ; by the Act of 1882 it was enacted that the evi- 
dence sa taken as aforesaid was to be interpreted in that way, 
and the necessity of a request on the part of the witness was done 
away with. Inspite of a proposed amendment the law has under- 
gone no alteration in the amendments effected by Act XAIII of 1923. 

Sub-section (1) of section 360 provides that the evidence shall 
be read over to the accused or his pleader and shall, if necessary, 
be corrected. Evidently such correction may be made at the 
instance of the Court itself or of the accused or his pleader or any 


` . body else ; there is no restriction on that score. Sub-section (2) 


deals with corrections of memorandum to be made where the wit- 
ness denies the correctness of the record. Sub-section (3) makes 
a provision so that the witness may understand what has been re- 
corded. If the provisions of this section as well as of section 361 
are strictly observed, the accused as well as the witness will under- 
stand exactly what the evidence has been, and will be in a position 
to see that a correct record has been made of it. Apart from 
omissions or inaccuracies that may occur in making the record, a 
witness, when the evidence is read over to him, may sometimes 
desire to supplement his answer or modify it or explain the sense 
of it. Before a deposition is closed a witness should be given an 
opportunity of explaining and correcting any contradictions it may 
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contain, and only the statement which the witness finally declares 
to be the true one must be taken to be the statement he intended to 
make. The accused should not be deprived of the benefit of this 
opportunity being given to the witness. Moreover, if any corrections 
or alterations or additions are to be made, it is only fair that they 
should be made to the knowledge of the accused, for it may some- 
times happen that he may have something to say as to why they 
should or should not be made. These considerations lead me to dis- 
sent from the view that has sometimes been taken to the effect that 
section 360 Criminal Procedure Code was enacted only for the 
protection of the witness, That undoubtedly was one of the objects ; 
but the other object, namely, to safeguard the interests of the 
accused is equally clear from the wording of the section itself. 

The wording of the section is mandatory. The object of the 
provision being to ensure the accuracy of the record, and also that 
the accused should know and understand the evidence that is given 
at the trial, the provisions must be held to be obligatory and not 
merely directory. In the case of Jyotish Chandra Mukerjee v.’ 
Emperor (1), a Sessions Judge refused to follow the provisions of 
the section on the ground that it would involve a great waste of 
time and observed: “The section seems to me directory and not 
obligatory. If the witness detects a mistake he can come back and 
say so. This is the universal practice in Sessions Courts, my ex- 
perience extending to about six such Courts.” Optima est legum 
interpres consuetudo. Sir Lawrence Jenkins, C. J. observed that 
be did not agree with the view, for the custom indicated by the 
learned Judge could not alter the plain words of the Act. 

The failure to comply with the provisions of the section affects 
both the witness and the accused, as indicated above ; and the 
effect of such failure or non-compliance may be judged from two 
distinct points of view, viz. ,as affecting the witness himself and, as 
affecting the accused. 


So far as it affects the witness in a subsequent trial of the witness 
himself, arising out of the deposition so recorded, there is some 
conflict of judicial opinion as regards the effect of a failure to 
observe the strict provisions of this section. A tendency is seen in 
some of the rulings to disregard an informality or irregularity, which, 
however patent, is not culculated to throw doubt upon the authen- 
ticity of the deposition, especially where the witness has admitted its 
correctness and has not been prejudiced by the omission to comply 
strictly with the provisions. In cases, however, where all the guaran- 

(1) (1909) I. L. R. 36 Calc. 955 (959) 


vot. XLİ.] aIGH COURT. 


tees of authenticity, which the law prescribes, have been violated, 
there is a consensus of opinion that the deposition will not be ad- 
mitted in evidence. As instances of the former class may be quoted 
the cases of Rakkal Chandra Lahka v. Emperor (1), and Bogra v. 
Emperor (2). As instances of the latter class may be cited the cases 
of Emperor v. Jogendra Nath Ghose (3) and Mokendra Nath 
Misser v. Emperor (4). So far as the witness himself is concerned 
the considerations which arise are of a wholly different character 
from those which arise in the case of the accused, and they need 


not be referred to here. Nor again is it profitable to refer to the . 


authorities which deal with the effect of non-compliance with the 
provisons of Or. 18 R. 5 Civil Procedure Code. 

Tuynining now to the effect of the non-compliance of the proceed- 
ings as against the accused, it is obvious in the first place that 
such non-compliance deprives the accused of a very valuable right 
which the law secures for him. In requiring that the reading over 
shall be done in the presence of the accused or his pleader the 
legislature obviously intended to give the accused or his pleader 


an opportunity of checking the correctness of the deposition. That , 


this was the intention has been held by this Court in the case of 
Emperor v, Jogendra Nath Ghose“(3). In that case the record had 
been hahded over to a witness to read the deposition after it had 
been recorded and this Court observed as follows: “We are of 
opinion that this is not a sufficient compliance with the provisions 
of section 360, sub-section (1) of the Criminal Procedure Code 
inasmuch as that sub-section requires that the evidence should 
be read over in the presence, that is to say, in the hearing of the 
accused, in order that the accused should have an opportunity of 
correcting any mistake in it.” That being so, failure to comply 
with the provisions may deprive the accused of advantages which 
may accrue to him by the observance thereof. In the case of Queen 
v. Issur Raut (x), where under the Code of 1861 the Magistrate 
had recorded in English the depositions of witnesses given in the 
vernacular, the witnesses not understanding English, and there 
was no memorandum such as was required by section 199 of the Act 
that the depositions had been explained to the witnesses in a 
language which they understood, this Court (Kemp and Glover 
JJ.) observed as follows:—“ Such being the case, the evidence 
was not recorded as the law directs. We are also unable to 
understand how the prisoners could cross-examine Witnesses, whose 


(1) (1909) L L. R. 36 Cale. 808. (2) (1910) L L. R. 34 Mad. 141. 
(3) (191g) I. L. R, 42.Cəlc. ago. (4) (1g08) 12 C. W. N. 845» 
(5) (1867) 8 W. R. Cr. 63. 
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CRIMINAL. evidence-in-chief was taken down in a language foreign to the 
z accused, and of which no attempt at explanation was made. There 
ar = has therefore been an error inlaw in the procedure of the case 
v. by which the accused have been materially prejudiced, and this 
King-Emperor. Court acting as a Court of revision, quashes the trial and sentence 
Mukerji, F. and directs that the prisoners be discharged. We also direct the 
SE, Sessions Judge to call the attention of the Cantonment Magistrate 

to the provisions of the Code of Criminal Procedure which 

- relate to the examination of witnesses and accused parties and to 


enjoin upon him a_ strict observation of these provisions 
which are the only guarantee this Court can have that the exami- 
nation is conducted fairly and properly.” In Jn the matter of 
Mahesh Chandra Banerjee (x), Norman, J., refrained from 
expressing any opinion as to the correctness or otherwise of “the 
above decision observing as follows :—" I may say, however, that 
I should require to re-consider the case further before I can 
fully assent tothe ruling on this subject in Queen v. IZssur 
Raut (2)". Inthe case of Zn re Okhoy Kumar (3), Garth C. J. 
and Maclean, J., held that section 339 of Act X of 1872 being 
for the protection of witnesses only, the fact that witnesses did 
not understand their deposition when read over, although they 
may not have required them at the time to be interpreted,affords 
no grounds for an application by the accused to set aside a con- 
viction. The case of Queen v. Issuer Raut (2) does not appear 
to have been brought to the notice of the learned Judges who 
decided the case of Zn ze Okhoy Kumar (3). Moreover, it would 
appear that in that case the depositions was in point of fact read over 
in English, and the pleader for the prisoners, and one of the priso- 
soners himself understood English. There was, therefore, a com- 
pliance with a portion of section 339 while the’ last part of it, 
which enabled the witnesses to require the depositions to be tran- 
slated in a language which they understood, was not complied with ; 
but in fact, there was no such requisition by the witnesses. The 
language of this part of the section which corresponded to sub- 
section (3) of section 360 of Act V of 1898 was widely different, 
as has already been pointed out. The Madras High Court 
(Collins C. J. and Parker J.) in the case of Re: Singiri 
Eradu (4) set aside the. acquittal of an accused on the ground 
that the trial was vitiated by a material irregularity when the 
deposition of each witness was read over to him while the exami- 
nation of the next witness was ‘proceeding, it being held that 


(1) (1870) 4 B. La R. app. & (18) (2) (1867) 8 W. R. Cr, 63. 
. (3) (1880) 7 C. L. R. 398. (4) (1894) 2 Weir 435. 
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under the circumstances the accused could not pay attention to 
the evidence so read over. This decision was referred to by Miller 
J. in the case of Bogra v. Emperor (1) and it was observed as 
follows: ‘It was held by Collins C. J. and Parker J. in Re: 
Singivi Eradu (2) that procedure identical with that 
adopted by the Sessions Judge in the present case is mate- 
tially irregular. The deposition taken in the Sessions Court 
was irrezilirly taken and it may be that the conviction based 
upon such evidence could not be sustained.” In the case of 
Rakhal Chandra Laha v. Emperor (3) where the deposition of a 
witness was read over in the presence of one out of several accus- 


ed persons, Jenkins C. J. and Mookerjee J. observed as follows: ° 


" In the case before us, so far at least as one of the original 
accused persons was concerned, the deposition was read over in 
the presence of his pleader, and wis undoubtedly ad nissible in 
evidence as against that accused.” Inthe case of Jyotish Chandra 
Mukerjee v. Emperor (4) Jenkins C. J. held that the omission to 
read over the depositions under section 360 Criminal Procedure 
Code under the special circumstances of that case, was not fatal. 
It does not appear from the report what those special circumstan- 
ces were ; but it is evident from the judgment itself that objection 
on the gtound of non compliance was taken on behalf of the Crown 
and it does.not appear that the accused relied upon it as a ground 
of their appeal. 

There is, therefore, abundant support for the proposition that 
the accused is vitally interested in the due compliance with the 
provisions of section 360 Criminal Procedure Code and a failure 
in that respect amounts to a material irregularity which ordinarily 
must be taken as causing him prejudice. Such a material irregularity 
proceeding from the disregard of the express provision of the law, is, 
in my judgment, nothing short of an illegality, and, as such, not cur- 
able under section 537 Criminal Procedure Code. The same view has 
been taken in the case of Haro Nath Malo vw. Sonai Mia(s), 
where the despositions were not read ever to the witnesses at all on 
the ground that it was not the practice to do so except in " Ses- 
sions triable cases.” 

In the case before us the evidence was not read over to the 
witnesses at all. The depositions of five of the prosecution .witness- 
es bear at their foot the signatures of the witnesses, and we are 


(1) (1910) I. L. R. 34 Mad. 141. (2) (1894) 2 Weir 435. 
(3) (1909) I. Le R. 36 Cale. 808. (4) (1909) I. L. R. 36 Calc. 955 (959). 
(5) (1922) 38 C. L, J. 281; 28 C. W. N. 119. 
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asked to presume from those signatures alone that the witnesses 
had actually read the depositions before they put their signatures 
down ; and as regards two of the prosecution witnesses their signa- 
tures even do not appear, and it is admitted that, so far as their 
depositions are concerned, there was no attempt made to comply 
even with the spirit of the section. There is, therefore, no escape 
in the present case, from the conclusion that the whole trial was 
conducted in utter di-regard of the imperative provisions of the 
law as contained in section 360 Criminal Procedure Code and was, 
therefore, a nullity. 

1 accordingly agree in the order passed by my: learned brother 


. that the Rule should be made absolute, the conviction of and the 


sentence passed on the petitioner set aside and the petitioner 
tried again in accordance with law, 


R, M. Rule made absolute: Retvial ordered. 
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PRESENT: Viscount Haldane, Lord Dunedin, Lord Atkinson, 
Lord Shaw, Lord Phillimore, Mr. Ameer Ali and Sir 
Lawrence Jenkins. 


BRIJ NARAIN RAI 
v. 
MANGLA PRASAD. 


ọ 
{On APPEAL FROM THE Hicu Court OF JUDICATURE AT 
ALLAHABAD, 


Hindu law —Alienation—~Foint family property -Mortgage by father-——Son’s 
liability during the lifetime of father, —Antecedent debt. 

A mortgage secured on ancestral and joint property bya manager of a joint 
family consisting of himself and his sons, to pay off prior mortgages on the same 
property is one to pay off an antecedent debt and thus binds the estate: Saku 
Ram Chandra v. Bhup Singh (1) explained and distinguished : Armugham Chetty 
v. Muthu Koundan (2) approved. 

The sons cannot set up their rights against their father’s alienation for an 
antecedent debt, or against his creditor’s remedies for their debts, if not tainted 
with immorality: Vanomi Babuasin v. Modun Mohun (3). 

The managing member of a joint undivided estate cannot alfenate or burden 
the estate gua managér except for purposes of necessity. 

(1) (roy) L. R. 44 0. A. 137; L L. R. 39 All 4373 26C. LE. J. n 


(2) 919) 1. L. R 4: Mad. 711 (F. BA 
(3) (1885) L, R. r3 1. A. tg I L, R, 13 Cale an. 
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interest. It was pleaded that the Rs. 200 had been borrowed 
for family necessity, but this contention was negatived’in fact. It 
was, therefore, a simple case of a debt having been constituted by 
way of-mortgage onthe family estate by the father manager and 
been allowed to swell to gigantic proportions, no money having 
been paid thereon. (The creditors had put forward the universal 
proposition that if debt was found to incumber the estate, it was 
necessary for the other members of the family who wished to affirm 
its non-efficiency to prove that it was incurred for immoral pur- 
poses. } If they failed to do so, then the incumbrance must stand 
without further questions) This view was negatived by the High 
Court, and in order to“allow the points to be settled leave was 


given to appeal to the King in Council. The appeal was heard ex 


parte.” At the appeal it became clear-that there was in no sense an 
antecedent debt. The incumbrance itself was the debt, the money 
being advanced as the incumbrance was granted. In the course 


of the judgment, however, Lord Hobhouse’s opinion in Nanomi - 


Babuasin v. Modun Mohun (1) was cited, and commenting on this 
it was said ; l 

“In their Lordships’ opinion these expressions, whicb have 
been the subject of so much difference of legal opinion, do not give 
any countenance to the idea that the joint family estate can be 
effectively sold or charged in such a manner as to bind the issue 
of the father, except where the sale or charge has been made in 
order to discharge an obligation not only antecendently incurred, 
but incurred wholly apart from the ownersbip of the joint estate or 
the security afforded or supposed to be available by such joint 
estate.” 

The learned Judges interpreted that to mean that a mortgage 
per se could not be an antecedent debt, 
obviously a security which is not apart $ 
estate over which it is constituted. [fj 
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P. C. the consideration of tbe High Court in Madras in the cases of 
1924. Vinjamampati Peda Venkanna v. Vadlamannati Sreenivasa Deek- 
Nerd 


shatuls (1) and again in Armugham Chetty v, Muthu Koundan (2) 

where the question was referred to a Full Bench. In the latter 

' fease the pleader had gone the whole length of saying that no 

Lord Dunedin. | mortgage could ever be an antecedent debt the payment of which 
was capable to support a new mortgage. In both cases the Madras- 
Court came to the conclusion that the judgment of the Board in 
Sahu Ram's case (3) ought not to be so interpreted. 

Upon this appeal when their Lordships were satisfied ‘that 
there was this discrepancy of opinion between the judgments of 
the High Court of Allahabad in this case and that of Madras in 
the others, they thought it advisable to have the question argued 
before a Full Board, which has been done. Their Lordships had 
had the advantage of a very fulland able argumentin which many 
authorities have been quoted. It isto be regretted that this case _ 
‘also is ex parte, but their Lordships are satisfied that the whole of 
the authorities bearing on the question have been fairly brought 
to their notice. 

%4 lt cannot be denied that the law on the subject of what binds 
an estate when the manager of the joint family estate. is the father, 
and the other members are the sons, is in a state which is somewhat 
illogical and in the absence of binding authority could not be 
accepted. { On the one hand it is settled law that the manager as 
such cannot bind the estate at his own free will and without any 
compelling cause so as to bind the reversioners. He can bind 
it for necessity, the necessity being the necessity of the family, and 
so far there is no difficulty in principle, though the question of’ 

ether in any particular instance there was a necessity, may, like 

nestiong ble to be involved in a decree, be difi- 
here comes in the further doctrine that 
e father, and the pious obligation 
<< debts paid prevents him 
as his interest is con- 
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these two principles may clash, nor is this in any sensea new dis- 
covery, Nothing clearer could be said than what was said by Lord 
Hobhouse delivering the judgment of the Board in Nanom?s 
case (1) already quoted : 


“ Destructive as it may be of the principle of independent co- f 


parcenary rights in the sons, the decisions have for some time’ 
established the principle that the sons cannot set up their rights: 
against their father’s alienation for an antecedent debt, or against | 
his creditors’ remedies for their debts, if not tainted with immorality., l 
On this important question of the liability of the joint estate, their 
Lordships think that there is now no conflict of authority.” 

lt is probably bootless to speculate as to how these seemingly 
conflicting principles were allowed to develop. On the one hand 
there is the general rule of the Mitakshara law that the manager 
cannot burden the estate for his own purposes. This is set forth at 
some length in the judgment in Saku Ram's case (2). On the other 
hand there is the obligation of the son to discharge his father’s ' 
debts, based on the doctrine of pious duty, but perhaps reflecting 
a remanet, as suggested by Sadasiva Ayyar J. in the case of 


Armugham. Chetty v. Muthu Koundan (3) from the older laws of | 


Manu under which the son had no interest during the father’s 
lifetime. It is enough to say that both principles are firmly 
established by long trains of decision, and it certainly occurs to the 
view that the term “antecedent” debt represents a more or less 
despérate attempt to reconcile the conflicting principles. For 
after all, if looked at straight in the face, what position could be 
more anomalous than this. A father, who is manager, borrows 
alikesum from A and B. To A he gives a mortgage on the 
family estate containing a personal covenant. To B he gives a 
simple acknowledgment of loan. B sues and gets a decree; on 
this decree execution can follow and the estate can be taken. A 
suing upon his mortgage cannot recover. It seems to have bee 
felt that if the debt for which a mortgage was given was in any 
proper sense antecedent, then it, so to speak, escaped the direct 
infringement of the principle that the father manager could net 
burden the estate except for necessity. 

In such a matter as the present it is above all things necessary, 
stare decisis, not to unsettle what has been settled by a long 
course of decisions. Their Lordships entirely agree with the views 

(1) (1885) 1. L, R13 L. A.r; IL L. R. 13 Cale. 21. 5 


(2) (1917) L. R. 44 L. A. 127; 1. L. R. 39 All. 437 ; 26 C. L. Jage” 
(3) (1919) l. L. R, 42 Mad. 711 (730). ‘ 
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of the learned Chief Justice in the Full Bench Madras case. They 
think that the case of Saku Ram (1) must not be taken to decide 


more than what was necessary for the judgment, namely, that the _ 


incurring of the debt was there the creation: of the mortgage itself 
and that there was there no antecedency either in time or in fact. 
Moreover, if proper attention is paid to the word “ incurred”, 
they think that it will be seen to be a proper interpretation of the 
sentence which has caused the doubts. f 
There are, however, some observations in Sahu Fam’s case (x) 
which are not necessary for the judgment but which their Lordships 
are bound to say that they do not think can be supported. { Found- 
ing upon them the learned counsel in this case argued in the 


‘Court below that no liability of the sons, based on the pious obliga- 
{tion to pay a father’s debt, could be made available to the credjtor 
j while the father was still alive.» Here again, if the point was open, 


there would be much to be said in favour of a position which seems 
consonant with common sense. But their Lordships are satisfied 
that along train of authorities have settled the question. Ins- 
tances of sale being permitted when the father for whose debt the 
sale was made was still alive may be found sin the cases reported 
as follows : seat 
Girdharee Lall v. Kantoo Lall (2): Deendyal Lal v. Jugdeep 

Narain Singh (3); Nanomi Babuasin v. Modun Mohûn (4); 
Bhagbut Perskad v. Girja Koer (5); Meenakshi Naidu v. 
Immudi Kanaka Ramaya Kounden (6); Mahabir Pershad v. 
Markunda Nath Sakai (7), and Sripat Singh Dugar v. Tagore (8). 

. It is true that the point was not actually taken so far as appears 
in any of these cases, but when a long series of cases extending over 
a long period of time where the parties were represented by eminent 
counsel is decided in a way in which if a plea that was evident had 
been taken and upheld the decision would have been the other way, 
there arises an irresistible conclusion that- the plea was not taken 
because it was felt to be bad. The plea, ;. ‘however, was actually 
taken in Badri Prasad v. Madan Lal (9) aiid was rejected by a Full 

(t) (1917) L. R. 44 l. A. 127; LL. R. 39 All. 437; 260. L. Jat. 

(2) (1874) L Roi L A. 321; 14 B. L, R. 187. 

(3) (1887) L. R. 4 I. A. 247; 1. L. R. 3f Cale, 198. 

(4) (1885) L. R. 13 L Atr; L L. R. r3 Cale.ar. 

t5) (1888): L. Riis L A. 99; L- L. R. 15 Cale. 717. 

(6) (1888) L. R. 16 L.A. 135 IL L. Re r2 Mad. 142. ` 

(7) na L.R.17 J. A. 11; L L, R. +37 Cale. 584. ; ra 

(8) £1416) L. R. 4g L. Avr; LL, R., 44 Cale, 524+ 
(9) ooa) 1. L. R. 15 All. 75 (70 


ra 
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Bench. In Govind Krishna Gujar v. Sakharam Narayan (1), PC 
andavarkar J , says. g 1924. 
“ The law is now well established that under the Hindu Law} B sij Narain 
the pious obligation of a son to pay his father’s debts exists whether v 
Sie Mangla Prasad. 
the father is alive or dead.” aesa 
The point was again taken and negatived in Ramasami Nadan “ord Dunedin. 
v. Ulaganatha Goundan (2). 
Their Lordships may sum up the propositions which they would 
wish to lay down a3 the result of these authorities as follows : > 
(1) The managing member of a joint undivided estate cannot 
alienate or burden the estate qua manager except for purposes of A 


necessity. 
(2) lf he is the father and the other members are the sons he 

may; by incurring debt, so long as it is not for an immoral purpose, 

lay the estate open to be staken in execution proceeding upon =| 

decree for payment of that debt. 
(3) Ifhe purports to burden the estate by mortgage, then \y¢ (cb £ 

unless that mortgage is to discharge an antecedent debt, it would 

not bind more than his own intere 
(4) Antecedent debt 


time, that is to say £ 
not part of 
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Murder— Penal Code (Act XLV of 1860), Secs. 34, 37, IId, 141, 149, 302—Foint 
criminal act-—~‘Criminal act’\~Abetment—Farticipation and joint action in 
actual commission of crime —Petition for special leave to appeal dispensed 
withPoints not properly raised at trial—Penal Code, construction of. 


The doing to death of one person at the hands of several by blows, stabs or §ring 

under circumstances in which it can never be known which blow, blade or firing 

. actually extinguished life, if indeed one only produced that result, is an offence 

which causes each one to be punished as a murderer: Emperor v. Nirmal 
Kanta (1) overruled. 









When a joint criminal act has been done by the acts of two persons in further- 
ance of com i ach is liable for that joint criminal act, as if he had 


ble for want of proof of 
cused was actually 
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may be similar only in respect that are all unlawful, while the element of parti- 
cipation in action, which is the leading feature of section 34, is replaced in section 
149 hy membership of the assembly at the time of the committing of the offences 
Bgth sections deal with combinations of persons, who become punishable as 
sharers in an offence. 


Section 114, Indian Penal Code, is only brought into operation when circum- 
stances amounting to abetment of a particular crime have first been proved, and 
then the presence of the accused at the commission of that crime is proved in 
addition : Abhi Misser v, Lachmi (1). 


Abetment does not in itself involve the actual commission of the crime 
abetted It is a crime apart. 


Section 114, Indian Penal Code, deals with the cases where there has been the 
crime of abetment, but where also there has been actual commission of the crime 
abetted and the abettor has been present thereat, and the way in which it deals 
with stich a case is this: Instead of the crime being still abetment with circum- 
stances of aggravation, the crime becomes the very crime abetted. The 
section is evidentiary not punitory. Because participation de facto may 
sometimes be obscure in detail, it is established by the presumption jurés et 
de jure that actual presence plus prior abetment can mean nothing else but 
participation. The presumption raised by section 114 brings the case within 
the ambit of section 34. 


If in addition of presence there is a proof of participation in the crime of 
murder, the accused will be convicted under section 34 and 302 Indian Penal Code. 
Participatipn depends on the facts, but it is not negatived merely because actual 
Presence and prior abetment are proved, 


Particular and joint action in the actual commissicn of crime are, in substance, 
matters which stand in antithesis to abetments or attempts. 


A ‘criminal acu’ means that unity of criminal behaviour, which results in some- 
thing, for which an individual would be punishable, if it were all done by himself 
alone, that is, in a criminal offence. 

The criminal law of India is prescribed by and, so far as it goes, is contained 
in the Indian Penal Code. The Code has first of all to be construed in accor- 
dance with its natural meaning and irrespective of any assumed intention on the 
part of its framers to leave unaltered the law as it existed before. The Code 
must not be assumed to have sought to introduce differences from the prior law. 
It continues to employ some of the older technical terms without even defining 
them, as in the case of abetment. It abandons others, such as principal in the 
first or the second degree, but it should not be supposed that, because it ceases 
to use the terms, it does not intend to provide for the ideas which those terms, 
however, imperfectly expressed. One ebject which those who framed the Code 
had in view, was to simplify the law and A cet rid of the terms ‘ principal in 
the first degree’ and ‘principal in the second degree.’ 

Quaere : Whether an appeal under article 4t of the Letters«Patent, Bengal, 
to the Privy Council, is competent ? 

Their Lordships of the Privy Council observed : “They desire, however, to 
say that they must not be understood as giving any encouragement to appeals in 
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criminal matters under article 4t, where no point of law has been raised by the 


trial Judge, nor are appellants, who have chosen this mode of bringing their case | 


before the Board, to assume that an application for special leave to appeal as 
an_alternatiye will be granted or even entertained by their Lordships.’ 

“Although in general hardly any thing could more conspicuously violate - 
natural justice than to convict and sentence a man for an offence of which he was 
not guilty, it may be that irregularity alone is the proper term to use, when, the 
facts being the same, the evidence the same, the guilt the same, and the punish- | 
ment the same, error has occurred in indicting him-under the section which char- 
ges the full offence instead of under the sections which charge an attempt at or 
an abetting of the full offence, especially when this error could have been correct- 
ed in time, if the accused had put his counsel! ina position to raise his detence 
clearly and in due form at the trial.” 


Their Lordships of the Privy Council, in view of the gravity and urgency of 
the case, dispensed with a formal petition for special leave to ‘appeal i ina grimi- 
nal matter. 


Points not properly raised at the trial are not points which, in ordinary circum- 
stances, deserve much consideraticn as grounds for special leave. 

Appeal from the decision of the High Court of Bengal, dated - 
26th September, 1923, rejecting an application for review under 
clauses 26 of the Letters Patent on the certificate of the Advocate- 
General. 


The accused was tried on the 16th.and r7th August, 1923, at the | 
Fourth Criminal Sessions of 1923, by Mr. Justice Page and a special - 
Jury, on a charge of offences, punishable under sections 302 and 394 
Indian Penal Code.. He pleaded not guilty to the first Count and 
guilty to the second count. The jury returned a unanimous verdict 
of-guiity of murder, with:the result that the accused was convicted 
and sentenced to death under section 302. 

The material facts appear from their Lordships’ judgment and 
from the report of the casein 38 C. L. J. 411. 


L. De Gruyther K. C. and Wallach. for the Appellant. 


Dunne, K..C. and Kenworthy Brown for the Crown. 
l C. A. V. 

T heir Lordships’ judgment was delivered by 

Lord Sumner :—This was an appeal.from the High Court of. 
Caldora brought in a criminal matter under Art. 4t of the Letters 
Patent. The trial Judge ress.ved no question of law and the 
case came to the High Court on the certificate of the Advocate- 
General of Bengal under’ Art. 26. Objection was taken at their 
Lordships’ bar to the competence of this appeal on the ground that 
Art. 41 does not give an appeal to their Lordships from the deter- 
mination of the High Court, unless the case came, before that Court 


Ni 
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394, while jointly concerned in an attempted robbery. To the 
first charge he pleaded not guilty. To the second he pleaded 
guilty of robbery. Their Lordships do not pause to remark on the 
inconsistency of this latter plea with the argument subsequently 
advanced in the High Court. There were further charges of 
attempted murder and attempt to commit culpable homicide, which 
were abandoned by the prosecution at the outset. 

ra The learned. trial Judge, Page J., directed the jury carefully, 
upon the footing, that the prisoner was one of the men inside the 
room, that he was one of those who fired, and might be the man 
who fired the fatal shot, and that in any event, if they were satis- 
fied in terms of section 34 of the Code, that the Postmaster was 
killed in the furtherance of the common intent of all, then the 
prisoner was guilty of murder, whether he fired the fatal shot or not. 
He did not deal with the prisoner’s statement until the prosecut- 
ing counsel reminded him of it, when he told the jury that its 
weight was for them, but it formed part of the evidence which 
they bad to consider. He gave no express direction on the sub- 
ject either of attempted murder or of abetting murder. Jt appears 
to their Lordships that, as the whole summing up was rested, in 
sentences more than once repeated, upon the prisoner being one of 
those inside the room and on his firing at the Postmaster, the 
direction to the jury to take his statement into account might well 
be understood as impliedly instructing them to acquit, if they 
believed bis whole statement as to his action and his connection 
with the murder to be true, since in that case the conditions would 
not be fulfilled on which throughout the summing up it was stated 
that the guilt of the accused must rest. This view, however, 
was not put forward in the Court below, and their Lordships 
are quite satisfied to deal with the matter as it was presented 
to the High Court upon the question of misdirection. 

The note of the defence submitted, which was taken by the 
trial Judge is as follows: ‘‘ No evidence of murder, because no 
evidence that prisoner killed him” This he overruled, saying 
quite rightly “there is evidence that accused fired the fatal shot.” 
If the defence subsequently raised before the High Court had been 
put before him intelligibly, it should have been a submission that 
the jury ought to acquit if they thought that the accused either 
fired and missed or did not fire at all, and that they must not find 
that he fired the fatal shot without weighing the fact that the 
prosecution had not actually proved that neither of the other men 
fired from a German automatic pistol like the prisoner’s, though 
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there was evidence making it improbable that they were armed as 
he was, Asto the subsequent defence resting on abetment, it 
does not appear to have been thought of at all. It would bea 
circumstance proper to be considered on the application for special 
leave, that, neither in cross examination nor in argument before 
the verdict was found, was any point about abetment taken, 
nor was even any point as to an attempt clearly urged. It was not 
too late to have amended the charge and to have given further 
directions to the jury (Criminal Procedure Code, section 227) 
and points not properly raised at the trial are not points which, in 
ordinary circumstances, deserve much consideration as grounds 
for special leave In the present case, however, their Lordships 
think it unnecessary to dwell further on this matter. 

In the period of over sixty years which have elapsed since the 
Indian Penal Code came into force a very large number of cases have 
of course been reported, in which joint commission of crime, attempt 
to commit crime, and abetments of crime, in many and very various 
forms, have been the subject of judicial rulings. With insigni- 
ficant exceptions the Code has been interpreted in all the Indian 
Courts down to a few years ago in conformity with the English law 
existing in 1860 

(The learned Judges in the High Court examined the authorities 
so fully and exhaustively that it would serve no good purpose if 
their Lordships were to discuss them again seriatim, The chief 
authority for the appellant isa decision of Stephen J. in rgr4, in 
Emperor v. Nirmal Kanto Rey (1), a case in which two men, 
obviously acting in concert, having both fired at a policeman, one 
hitting and killing him and the other failing to hit him at all, that 
learned Judge directed the acquittal of the latter, who was charged 
under sections 302/34 with murder. He held that, applying sec- 
tion 34 to the case, the criminal act was the killing of the police- 
man ; that only one man killed him, not both ; that all the prison- 
èr did was to try to kill him and that the criminal act charged 
was not done by several persons at all, that is to say was not under 
the circumstances a joint act, and he added “the only act he can 


` be lable for under the section isone done by several persons, of 


whom he was one, that is by the man who escaped and himself ...... 
s}... In Order to make the accused liable for murder under sec. 
34 it would be necessary to say that an offence and an attempt to 
commit it are the same ‘act? which seems to me not to be the 
case.” This view of the meaning of section 34 was adopted in 


(3) (1914) 1. L. R, 41 Cale, 1072, 
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Emperor v. Profulla Kumar Masumdar (t), the High Court 
observing that “ section 34 does not create an offence-—the provi- 
sions thereof merely lay down a rule of law.” Reference may also 
be made to Emperor v. Chandan Singh (2); Harnam Singh v. 
Emperor (3) and Bakal Singh v. Emperor (4). 

Before 1914 there seems to have been no case in Bengal in 
which the view of section 34 formulated by Stephen J. in Nirmats 
case (5) was adopted by any Judge, while the cases to the contrary 
are numerous. It is evident that till then the view now contended 
for had a very small place in the voluminous body of criminal 
decisions, and it has since been as often criticised as followed, and 
more often than not has been disregarded altogether. This is so 
in all the Courts in India. The doing to death of one person at 
the hands of several by blows or stabs under circumstances in 
which it can never be known which blow or blade actually extin- 
guished life, if indeed one only produced that result, is common 
in criminal experience and the impossibility of doing justice, if the 


crime in such cases is the crime of attempted murder only, has 


been generally felt. It is not often that a case is found where sever- 
al shots can be proved and yet there is only one wound, but even 
in such circumstances itis obvious that the rule ought to be the 
same as in the wider class, unless the words ofthe Code cleatly 
negative it. Of course questions arise in such cases asto the 
extent to which the common intention and the common contempla- 
tion of the gravest consequences may have gone, and participation 
in a joint crime, as distinguished from mere presence at the scene 
of its commission, is often a matter not easy to decide in complex 
states of fact, but the rule is one that has never left the Indian 
Courts in much doubt. As illustrations of tha course of decision, 


` reference may be made to the cases of Queen v. Jan Mahomed (6); 


Queen-Empress v. Mahabir (7); Keskwar Lal Shaka v. Giris 
Chandra (8); Gouridas Namasudray. Emperor (9); Emperor v. 
Kanhai (10), and Manindra Chandra Ghose v. Emperor (1). 


The appellant's argument is, in brief, that in section 34 “a 
criminal act”, in so far as murder is concerned, means an act which 
takes life criminally within section 302, because the section con- 


(1) (1922) L L. R. 50 Cale. 41. (a) (1917) I. L. R, 40 All. 103. 

(3) (r919) 20 Cr. L. J. 6353 521. C. 395. 

(4) (1919) 24 P R. 60; 52 L C. 791, (5) (1914) L. L, R, 4r Calc. 1078. 
(6) (1864) 1 W. R. Cr. 40. (7) (t899! IL L. R. 21 All 264, 
(8) (1902) I. L. R. 29 Cale. 496. (9) fra08) I. L, R. 36 Cale G59. 
(10) (1912) 1. L, R. 35 All, 329. (11) (1914) 1. L. R. 4r Cale. 754. 
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cludes by saying “ is liable for that actin the same manner as if 
the act were done by himself alone”, and there is no 
act done by himself alone, which could make a man liable 
to be punished as.a murderer, except an act done by 
himself and fatal to his victim. Thus the effect is that, 
where-each of several persons does something criminal, all 
acting in furtherance of a common intention, each is punishable 
for what he has done, as ifhe had done it by himself. Sucha 
proposition was not worth enacting, for if a man has done some- 
thing criminal in itself, he must be punishable for it, and none the 
less so that others were doing other criminal acts of their own at 
the same time and in furtherance of an intention common to all. 
It follows fromthe appellant’s argument that the section only 
applies to cases where several persons (acting in furtherance of a 
common intention) do some fatal act, which one could do by 
himself. Criminal action, which takes the form of acts by seve- 
ral persons, in their united effect producing one result, must then 
be caught under some other section and, except in the case of, 
unlawful assembly, is caught under the attempts or abetment, 
By way of illustration it may be noted that, in effect, this means, 
that, if three assailants simultaneously fire at their victim and 
lodge three bullets in his brain, all may be murderers, but, df one 
bullet only grazes his ear, one of them is not a murderer and, each 
being entitled to the benefit of the doubt, all must be acquitted 
of murder, unless the evidence inclines in favour of the marksman- 
ship of two or of one. : 

This argument evidently fixes attention exclusively upon the 
accused person’s own act. Intention to kill and resulting death 
accordingly are not enough ; there must be proved an act, which 
kills, done by several persons and corresponding to, if not identical 
with, the same fatal act done by one. The answer is that, if this 
construction is adopted, it defeats itself, for several persons cannot 
do the same act as one of them does. They may do acts identi- 
cally similar, but the act of each is his own, and because it is his 
own and is relative tu himself, it is not the act of another or the 
same as that other’s act. The result is that section 34, construed 
thus, has no content and is useless. Before the High Court the 
appellant’s counsel put an illustration of their own, which may be 
taken now, because, the whole range of feasible illustrations being 
extraordinarily small, this one is equally exact in theory and 
paradoxical in practice. Suppose two men tie a rope 
round the neck of a third and pull opposite ends of 
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the rope till he is strangled. This they said really is an instance P.C. 

of a case under section 34. Really itis not. obviously each ica, 

is pulling his own end of the rope, with his own strength, bance 
standing in the position that he chooses to take up, and v. 
exerting himself in the way that is natural to him, in a word in a King: Emperor, 


way that is his. Let it be that in effect each pulls as hard as the Lord Sumner, 
other and at the same time and that both equally contribute to the aa 
result. Still the act, for which either would be liable, if done by 
_ himself alone is precisely not the act done by the other persons. 
There are two acts, for which both actors ought to suffer death, 
separately done by two persons but identically similar. Let us add 
the element, that neither act without the other would have been fatal ; 
so that the fatal effect was the cumulative result of the acts of both. 
Even this does not make either person do what the other person 
does ; it merely makes the act, for which he would be liable if 
done by himself alone, an attempt to murder and not an act of 
murder, and accurdingly the case is not an illustration of section 
34 {.To this the reply .was made before the High Court, that in a, 
case where death results from the cumulative effect of different acts, “- 
each actor must be deemed guilty of murder, though whether 
because it cannot be shown that it was not his act alone which 
took the victim’s life, or because the absurdity of the argument 
had to be disclaimed soraehow, it is not easy to determine. Yet 
absurd it is, and absurd it must remain, ' Where two men have 
` done aman to death,” said the learned counsel (Record 127), 
“your Lordships will not inquire into the individual effect of 
each blow ; but the point I am insisting on is that the doing to 
death must have been the joint acts of both.” This concession, 
rational enough in itself, is another way of saying that the section 
really means “ when a joint criminal act has been done by the acts 
of two persons in furtherance of a common intention each is liable 
for that joint criminal act, as if he had done it all by himself” On 
the other hand, if itis read as the appellant reads it, then, return- 
ing to the illustration of the rope, if both men are charged together 
but each is to be made liable for his act only and as if he had done it 
by himself, each can say that the prosecution has not discharged 
the onus, for no ‘more is proved, against him than an attempt, 
which might not have succeeded in the absence of the other party 
charged. Thus both will be acquitted of murder, and will only be 
convicted of an attempt, although the victim is and remains a 
murdered man. If, on the other hand, each were tried separately by 
different juries, either jury or both, taking the view that the violence 
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PoC, used by the man before them killed the man, whom they ` 
1924. knew to be dead, might return unimpeachable verdicts of murder, 
Baeda and then both men would be justly hanged. 
De As soon, however, as the other sections of this part of the 
King-Emperor.: y r 4 
paves Code are looked at, it becomes plain that the words of section34 are 
Ford Sumner. not to be eviscerated by reading them in this exceedingly limited 


sense. By section 33 a criminal act in section 34 includes a series 

of acts and, further, “act” includes omission to act, for examples, 

an omission to interfere in order to prevent a murder being done 

before one’s very eyes By section 37, when any offence is committe 
ed by means of several acts, whoever intentionally co-operates in 
the commission of that offence by doing any of those acts, either 
singly or jointly with any other person, commits that offence. Even 
if the appellant did nothing as he stood outside the door, ĉit is to 
be remembered that in crimes as in other things “ they also serve 
who only stand and wait.” By section 38, when several persons are 
engaged or concerned in the commission of a criminal act, they may-~~ 
PE guilty of different offences by means of that act. Read together® 
these sections are reasonably plain. section 34 deals with the doing 
of separate acts, similar or diverse by several persons ; if all are 
done in furtherance of a common intention, each person is liable 
fèr che result of them all, as if he had done them himself, for “ that 
aci” and the ‘act’ in the latter part of the section must include the 
whole action covered by “ a criminal aci” in the first part, because 
i>. .der‘oit, Section 37 provides that, when several acts are 
dune sò ds .o result toge:ner in the commission of an offence, the 
doing af iny of them, with an intention to cooperate in the 
offence (which may not be the same as an intention common to all), 
mokes the ac or hable to be punished for the commission of the 
offence. Seciton 38 povides for different punishments for different 

Offences as an alternative to one punishment for one offence, whether 

the persons engaged or concerned in the commission of a criminal 
act are set.in motion by the one intention or by the other, 

(The other part of the appellant’s argument rests on sections 
tr4 and 149, and it is said that, if section 34 bears the meaning 
adopted by the High Court, these sections are otiose. Section 149 
however, is certaiuly not otiose, for in any case it creates a specific 
offence and deals with the punishment of that offence alone. It 
postulates an assembly of five or more persons having a common 
object, viz, one of those named in section 141 : Rv. Sabed Ali (1) 
aid then the doing of acts by members of it in prosecution of that 
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object. There is a difference between object and intention, for, 


r 5 ae ee era a 
though their object 1s co n, the intentions of the several mem- 
Ts may di nd indeed may be similar only in respect that 
ey are all udlawfil, while the element of participation in action, 


which is the leadmg feature of section 34, is replaced in 
section 149 by membership of the assembly at the time’ 
of the committing of the offence. Both sections deal with combina» 
tions of persons, who become punishable as sharers in an offence. 
Thus they have a certain resemblance and may to some extent 
overlap, but section 149 cannot at any rate relegate section 34 to 
the position of dealing only with joint action »y the commission of 
identically similar criminal acts, a kind of case which is not in 
itself deserving of separate treatment at all, 

As fo section 114 it is a provision which is only brought into 
operation when circumstances amounting to abetment of a particue 
lar crime have first been proved, and then the presence of the 

~~saccused at the commission of that crime is proved in addi-ion: 


“Abhi Misser v, Lachmi Narain (x). Abetment does not in itself, 


involve the actual commission of the crime abetted. It is a crime 


apart. Section 114 deals with the case, where there has been the 
“crime of abetment, but where also there has been actual commis- 
sion of the.crime abetted and the abettor has been present thereat, 
and the way in which it deals with such a case is this. Instead of 
the crime being still abetment with circumstances of aggravation, 

v the crime becomes the very crime abetted. The section is eviden- 
tiary not punitory. Because participation de facto (as this case 
shows) may sometimes be obscure in detail, it is established by the 
presumption juris e¢ de jure that actual presence plus prior abetment 
can mean nothin. else but participation. The presumption raised 
by section 114 brings the case within the ambit of section 34. 

The prosecution gave no evidence of any prior connection of 
the accused with the crime, but began the case at the time when 
the assailants appeared at the post office. The discovery of sundry 
pistols and daggers among the appellant’s effects, some hours after 
the crime, was proved but not that they were those used in the 
commission of the murder. There was nothing in the prosecution’s 
case to show that he had instigated or aided the commission of the 
crime before the actual commission began. The evidence on this 
matter was wholly supplied by the prisoner himself. His statement 
was that earlier in the day, when he was reclining on his couch 
after a meal, “one, whom he knew to be a God-fearing man and a 
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man of learning’, came and took him to a house, where he found. 


two young men. Here he was solicited to go with them in order 
to commit a dacoity, and when he reluctantly consented and was 
shown how to use the pistol with which, like the others, he was then 
supplied, he stipulated that he was not to be a party to any dacoity 
or murder and was told there was to be no murder, and he was to 
be there merely for show. It is plain from his statement_that.these 
persons had some.hold over him for when way of excusing hime 
self, he had said, aa Oe service and draws 
large pay. The money I earn is enough for me”, he states. that 


the other man “ looked at me for a time. I could not speak ;” 
and when he had been told that he was to be there only for show, 


he adds, “I was not ina position to speak. I went with them.” | 


Thus his statement goes at most to abetting a dacoity, the*crime 
to the actual commission of which he pleaded guilty, but, as he 
had stipulated with success that there was to be no murder, it is 
not itself a statement showing an abetment of murder. Strictly, 
therefore, there was no evidence of any_such abetment as has to.be 


‘proved before section 114 comes into operation. As to the 
appellant’s presence at the post office, it has been already pointed. - 


out that he gave no explanation of it at all, but his story was much 
more consistent with participation in the actual commission of the 
crime than with mere bodily presence after previous abetment, 


Indeed, he says that, when he ran-away, the others had already - 


disappeared ; thus it would seem that he covered their retreat. 
At any rate, his statement supports presence by way of actual 
participation in the criminal act or series of acts by which the post 
master was killed rather than such conduct as adds to previous 
abetment bodily presence at the commission of the crime abetted 
and nothing more, and section 114 was never really made applic- 
able for want of proof of abetment of the very crime, at the 
commission of which the appellant was actually present. 

For these reaeons their Lordships think that only the most 
unsubstantial foundation-was laid for any discussion of section 114. 
at all, but, as it was fully considered by the High Court, they 
state their own concurrence in the conclusion of the learned 
Judges below. Even if. it be the case that the accused could have 
been convicted as aw abettor, present at the commission of the 
Offence, this is not to say that, if to presence there is added proof of 
participation, he could not also be convicted under sections 34 and 


30a. Participation must depend on the facts, but it is not negatived - 


merely because actual presence and prior abetment are proved. 
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Their Lordships do not think it useful to go-at length into the 
history of the preparation and enactment of the provisions of the 
Indian Penal Code, which played no inconsiderable part in the 
discussion of this subject in India. That the criminal law of India is 
prescribed by and, so far as it goes, is contained inthe Indian 
Penal Code ; that accordingly (as the Code itself shows) the crimi- 
pal law of India and that of England differ in sundry respects ; 
and that the Code has first of all to be construed in accordance 
with its natural meaning and irrespective of any assumed intention 
on the part of its framers to leave unaltered the law as it existed 
before, are, though commonplaces, considerations which it is impor- 
tant never to forget. It is, however, equally true that the Code 
must not be assumed to have sought to introduce differences from 
the frior law. It continues to employ some of the older technical 
terms without even defining them, as in the case of abetment. 
it abandons others, such as principal in the first or the second 
degree, but it must not be supposed that, because it ceases to use 
the terms, it does not intend to provide for the ideas which thcse 
terms, however imperfectly, expressed. One object which those 
who framed the Code had in view, was to simplify the law; and 
to get rid of the terms “ principal in the first degree” and “ princi- 

-pal in the second degree” and others was no doubt a step in that 
direction, but to introduce a general section, section. 34, which 
has little, if any, content, and to attach a wholly new importance 
to abetments and attempts, was to complicate rot to simplify the 
administration of the law, for participation and joint action in the 
actual commission of crime are, in substance, matters which stand 
in antithesis to abetments or attempts. If section 34 was delibera- 
tely reduced to the mere simultaneous doing in concert of identical 
criminal acts, for which separate convictions for the same offence 
could have been obtained, no small part of the cases which are 
brought by their circumstances within participation and joint com- 
mission would be omitted from the Code altogether. Ifthe appel- 
lant’s argument were to be adopted,” the Code, during its early 
years, before the words ‘‘ in furtherance of the common intention 
of all” were added to section 34, really enacted that each person is 
liable criminally for what he does himself, as if he had done it by 
himself, even though others did something at the same time as he 
did. This actually negatives participation altogether and the 
amendment was needless, for the origival words expressed all that 
the appellant contends that the amended section expresses. One 
joint transaction by several is merely: resolved into separate several 
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actions, and the actor in each answers for himself, no less and 
no more than if the other actors had not been there. This got 
rid of questions about principals in the first or the second degree 
by ignoring them, and the o'ject of the framers of the Code was 
attained. In truth, however, the amending words introduced, as 
an essential part of the szction, the element of a common intention 
prescribing the condition, under which each might be criminally 
liable when there are several actors. LInostead of enacting in effect 
that participation as such mizht be ignored, which is what the 
argument amounts to, the amended section said that, if there was 
action in furtherance of a common intention, the individual came 
under a special liability thereby, a change altogether repugnant to 
the suggested view of the original section. Really the samend- 
ment is an amendment, in any true sense of the word, only if*the 
original object was to punish participants by making one man 
answerable for what another does, provided what is done is done 
in furtherance of a common intention, and if the amendment then 
defines more precisely the conditions under wh ich this vicarious or 
collective liability arises. In other words, “a criminal act” means 
that unity of criminal behaviour, which results in something, for 
which an individual would be punishable, if it were all done by 
himself alone, that is, in a criminal offence. 


Their l.ordships are accordingly of opinion that the Full Bench 
of the High C.urt rightly construed section 34 of the Indian Penal 
Code, and that the view taken of it in Wismal Kanta Roy's case (1) 
is not correct. This disposes of the main question raised in 
the appeal and in the application for special leave. Assuming 
that Page J. in taking the view of section 34 which he did 
take, directed the jury correctly on the subject, there is admitted- 
ly litule left in the general obj-ctions to his summing up. It was 
very fully examined by the Full Bench of the High Court, and the 
learned Judges were unanimously of Opinion that it did not call for 
any review. Their Lordships.do not think it necessary to re- 
examine it sentence by sentence, or to reiterate the reasons which 
the learned Judges gave for their conclusion. It is enough to say 
that, having fully considered the summing-up themselves, they 
entirely concur in the conclusion of the Full Banch. The learned 
Judge’s direction was not erroneous in point of law, and it suffi- 
ciently dealt with the material facts. It therefore contained no 
misdirection ; still less was it such a summing-up as affected the 
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due course of justice and the right of the prisoner to be fairly tried 
according to law within the strict and narrow limits, which have 
long been laid down by their Lordships’ Board when special leave 
to appeal is asked for in criminal matters. 

The argument against the competence of the appeal was 
substantially as follows. Subject to the satisfaction of the condi- 
tions which Art. 41 contains, the appeal is a limited appeal as of 
right, and must, therefore, be strictly construed. Itis given in two 
cases only, and beyond those cases any appeal is incom- 
petent. The two cases are these: first, that the High Court, in 
the exercise of its Original Criminal Jurisdiction, has passed a 
judgment, order or sentence ; and, second, that there has besna 
criminal case where the Court, exercising Original Jurisdiction 
in tRat case, has itself reserved a point or points of law for the 
opinion of the High Court. The present case does not fall within 
the words “from any judgment, order or sentence of the 
said High Court of Judicature ......... made in the exercise 
of Original Criminal Jurisdiction” but it must be brought 
within the second alternative. Now, the Advocate General of 
Bengal, under Art. 26 of the Letters Patent, granted this 
certificate that in his judgment “whether the alleged direction or 
the alleged omission to direct the jurydo not in law amount to a 
misdirection should be further considered by the said High Court”. 
After full consideration of the question so raised, the Full Bench 
of the High Court made its order in the following terms: “The 
order of the Court is that the application made by the prisoner 
under cl. 26 of the Letters Patent do stand dismissed” ; and this is 
the order by which the appellant is really aggrieved. Itis true that 
in his petition to the High Court for a declaration of the fitness of 
his case for further review, he says “that, being aggieved by the said 
dismissal of his application and by the judgment and sentence pass- 
ed and pronounced upon him by the Hon’ble Mr. Justice Page, 
your petitioner prays for leave to appeal therefrom to the King’s 
Most Excellent Majesty in Council’; but this statement is doubly 
inexact, The High Court does not and does not purport to grant 
leave to appeal ; it grants or withholds a declaration of its opinion on 
the fitness of the case for appeal, Further, the appeal is from the 
order of the High Court itself refusing to exercise its power to inter- 
fere with the trial and sentence. If it had discharged the sentence 
and directed an acquittal to be entered, the appellant would not 
have been aggrieved by the judgment and sentence of Page J. at 
all. If it had altered the sentence, his grievance would have been 
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that the: alteration did not go far enough. The complaint is that 
the High Court dismissed the application, and this is the order from 
which he claimed to appeal. Accordingly his application is made 
in a case which does not fall within the words “in any criminal case 
where any point or points of law have been: reserved for the opinion 
of the High Court in manner hereinbefore provided by any Court 
which has exercised Originial Jurisdiction” ; for the points of law 
were not reserved by the Court which exercised Original Juris- 
diction, nor did the Court exercise its discretion in the matter in 
terms of Art. 25. That article provides that, but for the case there- 
in excepted, ‘there shall be no appeal to the High Court from any 
sentence passed in any criminal trial before the Courts of Original 
Criminal Jurisdicion which may be constituted by one or more 
Judges of the High Court”, and although Art. 26, which states What 
is to be done with these points reserved, introduces a new reserving 
authority, the determination of the High Court on the question 
reserved is final, except only for the express provision of, Art. 41, 
It says : 

“And we do further ordain that on such point or points of law 
being so reserved as aforesaid, or on its being cettified by the said 
Advocate-General that in his judgment......a point or points of law 
which has or have been decided by the said Court should be further 
considered, the said High Court shall have full power and autho- 
rity to review the case......and finally determine such point or 
points of law...” l 

Now, Art. 4r names, as part of the defining limits of the right 
to appeal to his Majesty in Council, a reservation of points of law 
by a Court exercising Original Jurisdiction, which is not the reser- 
vation made in this case, and the fact that a reservation by the 
Advocate-General is mentioned and provided for in section 26, and 
is omitted from section 41, makes the intention clear. When an 
authority outside the High Court is empowered to bring about a 
right of first appeal by a certificate of his own, that appzal is to the 
High Court and is finally concluded by its determination. There 
is no second appeal. When the reservation originates within the 
High Court itself, then, subject to the approval of the High Court 
to the fitness of the case in that regard, a second appeal is com- 
petent. With Art. 41 the Advocate-General bas nothing to do. 
The pooceedings of the two tribunals, the High Court exercising 
Original Criminal Jurisdiction and the High Court determining 
by its judgment points reserved for its consideration, are strictly 
two proceedings, and, when the trial Judge is functus oficio and 
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the whole matter has passed to the Court in review, the conditions 
under which the further decision in review can be brought before 
His Majesty in Council under Art. 4r are strictly limited to those 
which. that section prescribes for that very case. Such was the 
submission on behalf of the respondent, and there can be no doubt 
that it was a weighty one. 

Having arrived at the above-stated conclusion on the cons- 
tructon of the Code, which goes to the root both of the 
appeal and the application for special leave, their Lord- 
ships do not, however, think it necessary to proceed with 
the question whether in this case an appeal under Art. 4r of the 
Letters Patent is competent. In rgor an appeal (Sudrakmania 
Ayyar v, King-Emperor (1), was heard and determined by their 
Lordships’ Board, in which the decision under review was that of 
the High Court at Madras in a criminal matter, brought before it 
on the certificate of the Advocate-General under Art. 26. The terms 
of the Letters Patent of the High Courts of Calcutta and Madras 
are for the present purpose identical. No objection was taken 
by counsel that under these circumstances an appeal. to-their Lord- 
ships’ Board under Art. 41 was incompetent, nor is any question 


raised on this. point in the judgment of the Board, and ‘the expla-, 


nation of this circumstance probably lies in the fact, that, in addi- 
tion to the appeal under Art. 41, special leave to appeal had been 
applied for and had been granted by Her Majesty in Council on 
29th June, 1900. The decision in that case does not therefore 
conclude this matter, but their Lordships think it inexpedient to 
deal with the objection now, since on the other grounds above 
stated the appeal itself in their opinion must fail. They desire, 
however, to say that they must not be understood as giving any 
encouragement to appeals in criminal matters under Art. 4r, where 
no point of law has been raised by the trial Judge, nor are appell- 
ants, who have chosen this mode of bringing their case before the 
Board, to assume that an application for special leave to appeal as 
an alternative will be granted or even entertained by their Lord- 
ships. 

For similar reasons they do not deal with other considerations 
relating to the grant of special leave to appeal to His Majesty such 
as the following. Although in general hardly anything could more 
conspicuously violate natural justice than to convict and sentence 
aman for an offence of which he was not guilty, it may be that 
irregularity alone is the proper term to use, when, the facts being 
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the same, the evidence the sama, the guilt the saina, and, the punish- 
ment the same, error bas occurrad in inciting 
section which charges the full offence instead ot undet the sece 
tions which charge an attempt at or an abetting of the full offence, 
espicially when-this error could have been corrected in time, if the 
accused had put bis counsel in a position to raise his defence clearly 
and in- due form at the trial. Upon this point also their Lordships 
express nO opinion at present. 


T. L. Witson & Co: 
` ‘Solicitor, India Office : 


Solicitors for the Appellant. 
Solicitor for the Crown. 


Appeal dismissed, 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir 
Hugh Walmsley, Knight Judge. 


INDUBALA DEBI 
v. 
MANMATHA NATH ROY AND OTHERS.* 


Omnership—Evidence Act (I of 1872), Secs. 14, 11 5——Conduct—Intention— 
Electfon—indian Succession ActiX of 1865), Secs. 173, 174a 175, 176.—~— 
Fresumption—Knowledge.—Purdanashin lady. 


A will ran thus; ‘Ido hereby direct that all properties movable and 
immovable standing in the name of my wife G inciuding the house No. AS om tes 
and all household furniture and articles of domestic use shall remain in the posege 
sion of my said wife who shall during her natural life enjoy all the income and 
profits arising therefrom. But my said wife shall have no power to sell, morte 
gage or dispose of any such property. After the death of my said wife the same 
shall form a part of the residue and remainder of my estate and shall be divided 
equally amongst my sons.” 

The testator died in 1890 and his widow in t925. The executors after obtain- 
1907. The widow made a will 
Ebequeathing house No 45 and two other houses Nos. 46.and 218 to the Appellant, 


irg probate, administered the estate till 


‘Appeal from Original Decree No. 85 of 1923, against the decree of Mr. 
_ Justice Greaves, dated the 2oth March, 1923. : 


brm woder the 


Nbr 
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The house No. 46 was bought by the wife shortly before the death of her 
husband. The widow sold the house No, 2t8 in 1801 and for the better security 
of the purchaser, the executors joined in the sale. In October 1894, the widow 
bought No. 46 in her own name 

By the will the testator gave his widow a life estate in his immovable proper- 
ties, and a share equal to a son’s share in the income of his business and the 
widow received her share in the income in accordance with the will : 

Held, that though the words in the will were not admissible as a statement, 
the fact that the testator treated property No 45 specifically as being his to 
dispose by will was admissible as conduct on his part in regard to the ownership 
of the property. Viewed ‘as conduct, it showed what his attitude was shortly 
before his death and a Court might draw an inference as to his intention when 
he supplied the purchase money. 

That as the widow did not cause or permit the executors to believe something 


to be wue and to act on such belief, neither she nor her successors were estopped 
from denying the truth. 


That the presumption arising under section 174 of the Indian Succession Act, 
could be rebutted by circumstances. 


In the case of apurdanashin lady of slight education, when there was no 
evidence that the will was ever explained to her and the executors never called 
tipon her to make her election, the lady could not be said to have the knowledge 
that was essential to election. 


Section 175, Indian Succession Act differs from section 174 in that it only 
permits an inference. 


The receipt of money at any time did not render it impossible to place the 
parties in the same Condition as if the money had not been taken. 


Appeal by Defendant No. 3. 
Suit for partition. 


The material facts are stated in the following judgment of 


Greaves J:—The plaintiff claims in this suit to have the 
shares and rights of the parties in the estate of Ganga Bishnu Roy 
ascertained and in particular in the properties set out in Ex. B to 
the plaint which contains in part 1 a list of the’ immovable proper- 
ties which are now said to belong to the estate, he also claims 
partition of the estate and ancillary relief. 

The defence shortly is that the properties in part I of Ex. B, 
belonged not to Ganga Bishnu but to his wife Girijamoni. 

The issues raised were as follows : : 

(1) Did the premises No. 45 Guru Prosad Chaudburi’s Lane 
and and No. 1 Raghunath Chatterjee Street belong to Ganga 
Bishnu or to his wife Girijamoni ? 

(2) Is the plaintiff estopped from questioning the title of 
Girijamoni to No. 45 Guru Prosad Chandhuri Lane ? 
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-< (3). Were premises No. 46 Guru Prosad Chaudhuri’: Lane pur- 
chased by the executors of Ganga Bishnu on the rst October 1894 
out of funds of Ganga Bishnu’s estate in their hands ? 

(4) Did Girijamoni elect to take under her husband’s will ? 

` The pedigree of the family is as follows : Ganga Bishnu married 
one Girijamoni and there was issue of the marriage, 6 sons, the 
plaintiff Manmatha, Surendra, the Defendant No. 2 Mohendra, 
Jogendra, Jitendra.and Rajendra. Ganga Bishnu died on the 27th 
April, 1890 and Girijamoni died on the r2th October 1921, Suren- 
dra.died intestate in July 1918 leaving a widow Sukritibala, who 
died in June 192r, and a daughter Santilata, defendant No. 7. The 
defendant 2, Mohendra, was adjudicated an insolvent on the z9th 
February, 1916, and his estate vested in defendant x, the Official 
Assignee. Jogendra died in December 1910 unmarried letving 
Girijamoni as his heiress. Jitendra died in May 1918 intestate 
leaving a widow Bimalabala who died in October 1921, anda 
daughter Kuntala, the defendant 6. Rajendra died in September , 
1891 unmarried leaving Girijamoni as his heiress. 

The defendant 3, Indubala, is the wife of defendant 2 and 
defendants 4and 5 are their infant sons. The defendants 8 and 
9 are the executors of Girijamoni’s will. In the year 1878, a ‘plot 
of land (No. 45 Guru Prosad Chaudhuri’s Lane) was purchased in 
the name of Girijamoni. On the 26th July 1882 Ganga Bishnu 
released by an, unregistered document (Ex. 1) in favour of 
his three brothers his one-fourth share in the family dwelling house 
No. 44 Guru Prosad Chaudhuri’s Lane, and by an unregistered 
document of the same date (Ex. 2) the three brothers released any 
right they might have in No. 45 which was stated in the documents 
to bave been purchased by Girijamoni with money given her by 
Ganga Bishnu. On the zoth July 1888 No, r Raghunath Chatter- 
jis Street was purchased in the name of Girijamoni and on the sth 
April 1889 No. 218 Cornwallis Street was purchased also in her 
name. Ganga Bishnu, as already stated, died on the yth 
April 1890 leaving a will dated the 2nd April, 1890 which 
was proved by two of the executors therein named, Nritya 
Gopal Roy a brother, and Radhanath Bagchi a cousin, on the 7th 
May 1890, probate being issued to them on the roth May. Ganga 
Bishnu by clause 3 of his will directed that all his movable and 
immovable properties standing in his wife’s name, including No 
45 Guru Prosad Chaudhuri’s Lane, should remain in her posses- 
sion and that she should during her natural life enjoy tbe income 
and profits thereof but that she should have no power of sale 
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mortgage or disposal, and that after her death they should form a 
part of the residue of his estate and should be divided equally 
amongst his sons. By clause 7 the testator gave his wife during 
her life a share, equal to a son’s share, in the income and profits of 
the residue of his estate. In the list of the properties belonging 
to the deceased are included No. 45 Guru Prosad Chaudhuri’s 
Lane, 1 Raghu Nath Chatterjee Street and 218 Cornwallis Street. 

On the 7th January, 1891, No, 218 Cornwallis Street was sold 
and on the 12th January, 1891, No. 6 Brindaban Mullick’s Lane 
was purchased with the sale proceeds of No. 218. On the 1st 
October 1894 No. 46 Guru Prosad Chaudhuri’s Lane was pur- 
chased (Ex.S) At or about this time the executors of, Ganga 
Bishnu paid to each of the surviving sons Rs. g,000, on 
account of their share of the estate, and to Girijamoni Rs. 18,000, 
that is, one share under the will and one share as Rajendra’s 
heir. In 1907 Nritya Gopal, one of the executors, died. 

On the roth February, 1907, the surviving sons of Ganga 
Bishnu and Girijamoni executed a release (Ex. D) in favour of 
the surviving executor of Ganga Bishnu’s will. 

On the 6th August, r915, Girijamoni executed an Ekrar- 
nama (Ex. K) in favour of the plaintiff in respect of a sum 
of Rs. 7,000, part of a sum of Rs. 29,100 made over to her at the 
time of the execution of Ex. D. 

On the 3rd September, 1915, the plaintiff in consideration of 
the above released any claim he might have to the balance of 
the sum of Rs. 29,000, but he stated therein that he remained 
possessed of right in 3th share in Nos. 45 and 46 Guru Pro- 
sad Chaudhuri’s Lane and in No. 1 Raghu Nath Chattopadhya 
Street. On the rsth March, 1917, the plaintiff purchased from 
the Official Assignee Mohendra’s gth share in the properties set 
out in Ex. B. On the 4th March, 1921r, the plaintiff purchased at 
an execution sale Surendra’s 3th share in the properties” set 
out in Ex. B. Girijamoni’s will is dated the 18th May, 1919, 
and probate thereof was granted out of this Court on the zgth 
June, 1922. By her said will she states (inter alia) that she 
‘purchased with her stvidkan in her husband’s lifetime No. 45 
and No. x and No.46 with her own money after his death’and she 
gives to Indubala absolutely Nos. 45 and 46 and to Sukritabala 
for life No. 1 with remainder to the infant defendants. [His 
Lordship-then discussed the oral evidence on behalf of the 
plaintiff} ; 

On behalf of the defendants the following documents were 
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put in, the receipt of the 4th July £888 in Girijamoni’s name 
for the earnest money of 1 Raghu Nath Chatterjee’s Street and 
the conveyance of the 3oth July 1888 ofthat property in her 
favour, the Solicitor’s Bill of costs made out to her and the 
Solicitor’s letter to her returning the title deeds and the agree- 
ment for sale of No. 45 and the conveyance which are doth in 
her name. : 
The following oral evidence was given on their behalf. 


Arun Chandra Roy, an uncle of Girijamoni, aged 68. stated 
that she owed and built No. 45 and that he twice realised for 
her the rents of No. 1 Raghu Nath Chatterjee’s Street. In cross- 
examination he stated that Ganga Bishnu gave her considerable 
sums for pocket expenses and that she built No. 45 frome her 
savings. 

The evidence of Nanibala and of Umasundari taken on 
commission was also read and tendered. 


On behalf of the defendants it was urged that as the convey- 
ances were in Girijamoni’s name, the onus was on the plaintiff to 
establish that the property was Ganga , Bishnu’s, that the 
plaintiff was born in 1874 and that as the first purchase was 
in 1875 his evidence cannot be relied on, that Ganga 
Bishnu separated from his brothers in 1882 and that 
there was, therefore, no need thereafter to have the properties 
in his wife’s name to avoid a claim by his brothers ; that Ex, r 
shows the purchase money of No. 45 was a gift by Ganga Bishnu 
to his wife and Exs. 9, 10, 11 and 12 were relied on- as supporting 
title and ownership in Girijamoni. Ex. 7 was also relied on as 
contradicting the plaintiff's evidence. lt was further urged that on 


. the evidence the sale preceeds of 218 Cornwallis Street went to 


Girijamoni as it was not credited in the books of the executors, and 
reliance was placed on the purchase of No. 6 Brindabun Mullick’s 
Lane in Girijamoni’s name and stress was laid on the source of 
the purchase price as indicated by the numbers of some of the 
notes andon the fact that the executors of Ganga Bishnu had 
no power to purchase immovables. The release (Ex. D) was also 
relied onas showing that the immovables did not form part of 
the estate. 


On behalf of the plaintiff it was urged that Ganga Bishnu was 
living jointly with his brothers in 1875 when No. 45 was purchas- 


ed ; that at that time he was 24 and his wife 17 ; that he had then 


little money and would not have made a gift to his wife at that time 
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whilst he had an obvious motive in taking the conveyance benami 
in his wife’s name. It was further urged that when No, 1 Raghu 
Nath Chatterjee’s Street was bought in 1881 Ganga Bishnu was 
still joint, and that the reason fora benami purchase still existed. 
Stress was also laid on Ganga Bishnu’s will and the inclusion of 
Nos. 218 Cornwallis Street and 1 Raghu Nath Chatterjee’s 
Street in the probate affidavit, and it is said that No. 6 
` Brindaban Mullick’s Lane and No. 46 were on the evidence 
purchased with money of the estate. On the question of elec- 
tion it is urged that for nearly 30 years Girijamoni took 
benefit under the will and that therefore those claiming under her 
cannot now claim adversely to the will. 
I have examined some of the books which were produced by 
S. N. Bagchi. They are books of the Ganga Bishnu Akra Brick- 
field business carried on by the executors and Bishnu’s partner after 
his death. There are therein separate accounts with regard to 
the estate of Ganga Bishnu Roy and payments thereout for house- 
hold expenses. The entries Fr in the cash book and Er in the 
ledger under date 4th October 1894 show that the purchase price 
of 46 Guru Prosad Chaudhuri’s Lane was paid out of the estate 
. and not out of Girijamoni’s share, and it is noteworthy that in 
one of the books in which this appears there is a separate account 
in her name in which the purchase price would presumably have 
appeared had it been paid out of her share. The ledger under 
date 2nd December 1890 shows the purchase of another property 
(R, C. Roy’s house) 6 Brindabun Mullick’s Lane out of estate 
money--See Exhibits H. 6-9 I think therefore that the books 
support the plaintiffs story—his story is further supported by the 
will of Ganga Bishnu which is of some but not much evidentiary 
value, and by the probate affidavit, and 1 think the probabilities 
are also in his favour. It is true that properties purchased subse- 
quent to Ganga Bishnu’s death and from estate moneys were pur- 
chased in his widow's name, but I do not attach much importance 
to this ; some of them represented purchases made with moneys 
which were sale proceeds of properties which stood in the wife’s 
name and of which she was life tenant, a fact which would also 
account for the release not extending to the immovables and the 
rents not appearing in the books. I think that on the evidence 
and on the documents the plaintiff has established his case, 
I hold on the 1st issue that No. 45 Guru Prosad Chaudhuri’s 
Lane and No. 1 Raghu Nath Chatterjee’s Street belonged to 
Ganga Bishhu and on the and issue that no case of estoppel is 


263 


Civit. 
1924. 
ew 

Indubala 


v: 
Manmatha. 


Greaves, F. 


264° 


Crviz. 
8924. 
woe 

fatale 


Manmatha. 


Greaves, F. 


Fuly, 3. 


fHE CALCUTTA LAW JOURNAL. (Vox, XLI 


made out. I answer the 3rd issue in the affirmative, and, if it were ' 
necessary for me to deal with issue 4, I should answer this also 
in the affirmative. - 

I declare that in the events which have happened the plaintiff 
is entitled to a 4-6th share in the immovable properties set out in. 
part 1 of Ex. B to the plaint, and the defendant No. 6 to a 1-6th 
share therein and the defendant 1 to the remaining 1-6tb share, and 
there will be the usual decree for partition unless the parties agree 
to an amicable partition. Liberty to apply as to the appointment of 
a commissioner of partition. 

There will be an enquiry by the Referee as to the movable 
properties of which the estate of Ganga Bishnu now consists anda 
declaration that the plaintiff is entitled’ to 2-6th shares thereof, 
defendant 6 to 1-6th, defendant 1 to 2-6th and defendant 7 to r°6th 
and there will be a partition of the movables. The plaintiff will be 
entitled to the costs of this suit against the appearing defen- 
dants other than the executors of Girjamoni’s will to be taxed on 
Scale No. 2, The costs of the partition will be as in a partition 
suit, and I reserve the costs of the enquiry. 

I appoint the commissioner of partition when named 
receiver of the rents of the immovables on giving security for 2 . 
years’ rents to the satisfaction of the Registrar. 

Against this decree defendant No 3 appealed. 

Mr. N. Sircar for the Appellant. 

Mr. S. N. Banerjee for the Respondents, 

The judgments of the Court were as follows : 

Sanderson C. J :—~This isan ‘appeal by Sm. Indubala Debi, 
the wife of Mohendra Nath Roy, one of the defendants in the suit 
against the judgment of my learned brother Mr. Justice Greaves 
dated the zoth of March, 1923. The suit was brought by Man- 
matha Nath Roy. 

The plaintiff and Mohendra are sons of G. B. Roy and Girija- 
moni Debi. The pedigree of the family of G. B. Roy is set out in 
the plaint, Kuntala Debi, the defendant No. 6, is the daughter of 
Bimalabala. The and defendant Mohendra is an insolvent, ane 
the Official Assignee was joined as a defendant. 

In the suit the plaintiff claimed that the shares and rights of the 
parties in the estate of the testator and in particular in the pro- 
perties set out in exhibit B anbexed to the plaint be ascertained 
and declared. 

A further prayer was for a declasation that the defendants Nos. 
3 4, and 5 have nọ intrest or right in the estate of the testator and 
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in particular in the properties set out in Ex. B annexed to the 
plaint. : 

There were other reliefs asked for, such as partition ete. 

T e question in this appeal relates to 3 houses : viz., 45, Guru 
Prosad Chowdhuri Lane, r, Raghu Nath Chatterjee Street and 
46, Guru Prosad Chowdhuri Lane. 

The issues were as follows :— . 

“ (r) ‘Did the premises No. 45, Guru Prosad Chaudhuri Lane 
and No. 1, Raghu Nath Chatterjee Street belong to Ganga Bishnu 
or to his wife Girijamoni ? 

“(a) Is the plaintiff estopped from questioning the title of 
Girijamoni to No. 45, Guru Prosad Chaudhury Lane. 

(2) Were premises No. 46, Guru Prosad Chaudhuri Lane 
purchased by the executors of Ganga Bishnu on the 1st October, 
1894, out of funds of Ganga Bishnu’s estate in their 
hands ? 

"(4) Did Girijamoni elect to take under her husband’s 
Will” 

— Strictly speaking the 3rd issue should be confined to a por- 
tion of 46, Guru Prosad Chowdhuri Lane. 


The learned Judge held that No. 45, Guru Prosad Chowdhuri 
Lane and r, Raghu Nath Chatterjee Street belonged to G. B. Roy: 
that on the 2nd issue no case of estoppel was made out. The 3rd 
issue was answered in the affirmative: and, the learned Judge said 
that if it were necessary to deal with the 4th issue he should 
answer that in the affirmative. i 


Indubala has appealed against this decision. Her interest in the 
premises arises under the will of Girijamani, which was dated 18th 
May, tg1g. By this will Girijamoni devised the two houses mention- 
ed in paras 1 and 3 of the schedule of the will to Indubala. 


These two houses are 45 and 46, Guru Prosad Chowdhuri Lane, 
Girijamoni devised No. r Raghu Nath Chatterjee Street to Sukriti- 
bala for her life and after her death to Mohendra’s sons, who are 
the defendants 4 and 5. - Sukritibala is dead. l 


The plaintiffs case was that though No. 45, Guru Prosad Chow- 
dhuri Lane and No. 1, Raghu Nath Chatterjee Street stood in the 
name of Girijamoni at the time of G. B. Roy’s death, these premi- 
ses were the property of his father G. B. Roy, and consequently 
neither Indubala nor the sons of Mohendra have any interest 
in the premises. 7 

As to No. 46, Guru Prosad Chowdhuri Lane the plaintiff's case 
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was that the premises were purchased by the exscutors of G. B. 
Roy on 1st October 1894. 

The appellant’s case was that these premises were purchased by 
Girijamoni and that under Girijamoni's will she was entitled to 
45 and 46, Guru Prosad Chaudhuri Lane and the sons of Mohen- 
dra were entitled to 1, Raghu Nath Chatterjee Street. G. B., Roy 
died on the 27th April, 1890 having executed a will dated the and 
April, 1890. 

The material paragraphs of the will are : 

“r, I do hereby nominate constitute and appoint my eldest 
brother Babu Nritto Gopal Roy my cousin Babu Radha Nath 
Bagchi son of Srikristo Bagchi of Santipore in District of Nadia 
but at present of No. 44, Guru Prosad Chowdhury Lane in Calcutta 
and my father-in-law Babu Bhuban Mohan Dhole of Seranfpore 
executors of this my will. 

3. “ I do hereby direct that all properties movable and immo- 


vable standing in the name of my wife Girijamoni Devi including | 


the house No. 45 Guru Presad Chowdhury Lane in Calcutta and 
all house-hold furniture and articles of domestic use shall remain 
in the possession of my said wife who shall during her natural life 
enjoy all the income and profits arising therefrom. But my said 
wife shall have no power to sell, mortgage or dispose of any such 
property, After ‘the death of the said Sw. Girijamoni Devi the 
same shall form a part of the residue and remainder of my estate 
and shall be divided equally amongst my sons. 

6. ‘I do hereby declare that my said executors will have full 
d scretion, power and authority to sell let mortgage or otherwise 
dispose of all or any portion of my properties movable and immov- 
able for the benefit of my estate. 
© q. “I further dictate that my wife Sm, Girijamoni Devi shall 
during her natural life receive a share equal to the share of a son 
and in all the income and profits of the residue of my estate.” . 

It was argued by learned counsel on behalf of the plaintiff respon- 
dent that it was not necessary for the Court to investigate the ques- 
tion whether the two properties 45, Guru Prosad Chowdhury Lane, 
and 1, Raghu Nath Chatterjee Street belonged to G. B. Roy or to 
Girijamoni, because even assuming that they were the property of 
Gurijamoni, she had elected to confirm the disposition of these 
premises in the will of G. B. Roy by the acceptance of benefits which 
had been provided for her by G. B. Roy’s will. Reliance was 
placed upon sections 167, 173, 174, 175, and 176 of the Indian 
Succession Act, 1865. 


£ 
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It was urged that the executors had made certain payments for 
Girijamoni ; Among other payments reference was made to sums 
amounting to Rs. r300 or Rs. 1500 which were paid for the pur- 
chase of certain premises called 6, Brindabon ‘Mullick Lane on the 
rath January 1891, 

In the first place it is to be noticed that the payments were made 
out of the profits of the business, in which G. B. Roy had a share, 
and which the executors were carrying on, and that they were debit- 
ed to G. B. Roy’s estate. 

This house was purchased in Girijamoni’s name for Rs. 6,000 

Part of the purchase money was provided by the sale of 218, 
Cornwallis Street on the 7th January, 189%, as is proved by the 
number and amounts of the Government Currency Notes. 218, 
Cornwallis Street had been purchased on the sth April, 1889, i, e 
before the death of G. B. Roy. But the deed shows that Girjamoni 
was the purchaser. 

The deed of the 7th January, 1891 by which Girjamoni sold 
218, Cornwallis S treet was the subject of much comment during the 
course of the argument. 

The learned counsel for the respondent contended that the 
recitals were consistent with Girijamoni being merely the Jexamidar 
of the property. 

On the other hand, the learned counsel for the appellant con- 
tended that they were inconsistent with that position, and that by 
this sale Girijamoni was asserting her own title to the property, 
and she was thereby dissenting from the disposition of the pro 
perty by the will of G. B. Roy. 

The executors of G. B. Roy’s will were parties to the deed, and 
they thereby made themselves responsible for the statement con- 
tained therein that the property was purchased by Girijamoni. . 

If in fact this property was held by Girijamoni as Jdenamidar, 
1 see no reason why it should not have heen so stated in the deed ; 
instead of this being done the executors of G. B. Roy’s will agreed 
that the property belonged to Girijamoni herself. 

The joinder of the executors as parties, may be explained by the 
fact that Girijamoni was a purdanashin widow and the purchaser's 
advisers would not unreasonably insist upon the executors of G. B. 
Roy’s will being added as parties so as to avoid any question in the 
future as to Girijamoni’s title. 

No. 6 Brindaban Mullick Lane was sold by Girijamoni on the 

Ist April, 1903. 
The deed recited that she was the real owner of the property 
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CrviL. having purchased it with her Stridkan money, that she had no co- 
1924. sharers and that the property was not included in her husband’s 
betes estate. 

Indubala ee A g 

°. The executors of G. B. Roy’s estate, the plaintiff in this suit, 
Manmatha; and Girijamoni’s other sons were witnesses to the deed. : 
Sanderson, C. F. In my judgment these deeds and the explicit statements made 


therein shew that 218, Cornwallis Street, and No. 6, Brindabun 
Mullick Lane were purchased by and were the property of Girija- 
moni herself and the evidence obtained from these formal deeds, 
should not be displaced by the verbal evidence given in this case 
so many years after the event. 

No. 218, Cornwallis Street was one of the properties, standing 
in the name of Girijamoni at the time of G. B. Roy’s death and 
by selling the property, by asserting her right as the owner of the 
property, by using the proceeds for the purchase of No. 6. Brinda- 
bon Mullick Lane, and by subsequently selling No. 6 Brindabon 
Mullick Lane as her own property with the consent of the execu- 
tors and the plaintiff, in my judgment, Girijamoni dissented from 
the disposition of 218, Cornwallis Street by the will of G. B Roy. 

The executors of G. B. Roy’s estate had no power under the 
will to purchase property ; the Rs. 1300 or Rs, 1500 alleged to 
have been advanced for the purchase of 6 Brindabon Mullick 
Lane could not have been made by the executors in pursuance 
of the provisions of the will. 

One entry in the book shows the payment as having been made 
out of the funds of the business to the estate of G. B. Roy as 
earnest money for purchasing a house belonging to R. C. Roy. 

In my judgment it has not been proved that by reasun of the 
advance of the Rs. 1300 or Rs. 1500, Girijamoni accepted a benefit 
under the will of G., B. Roy. 

In my judgment the other matters on which the respondent 
relied as shewing an election by Girijamoni to confirm the disposi- 
tions under G., B. Roy's will are in the same position, It has not 
been shewn that any of the payments prior to 1901, when some pro- 
fits of the business were divided, was made in pursuance of the will 
of G. B. Roy. 

‘Further, even if they were, it has not been shown that Girija- 
moni was aware of the provisions of the will: She was a purdana- 
shin lady and no evidence has been given that the will of her hus- 
band was explained to her; and, in my judgment, it has not 
been proved that she knew that she was accepting any benefit 
. under the will. ' 
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In my opinion therefore the point that Girijamoni elected to 
confirm the disposition of the properties made by G. B. Roy’s will 
has not been made out. 

On the contrary,as I have already said, by her sale of 218 
Cornwallis Street, if she knew of the provisions of the will, she 
shewed her dissent from them. 

I have had an opportunity of reading the judgment about to be 
delivered by my learned brother ; and, I agree with his conclusion 
that the premises No 45 Guru Prosad Chaudhury Lane belonged to 
G. B. Roy ; the facts relating to the purchase of this property seem 
to me, for the reasons given by my learned brother, to be sufficient 
to support the plaintiff's case in respect of this property. 

Tle position as regards No. 1 Raghu Nath Chatterjee Street is 
different. 


All the documents go to show that Girijamoni was the pur- 
chaser. 


The receipt for the earnest money dated 4th July 1888 and 


the conveyance were in the name of Girijamoni. 

That of course is not conclusive when the question is whether 
the transaction was ženami. But it appears that the bill of costs in 
respect of this purchase was made out to Girijamoni as the 
debtor. 

The attorney’s letter of the roth September, 1888, returning the 
title deeds and the conveyance was sent to Girijamoni, 


The notice under the Land Registration Act recites that Girija- 
moni had applied for registration of her name as owner of the pre- 
mises, and notice was given that all persons who disputed the 
character and extent of the interest claimed by Girjamoni must 
state their objections by the date specified therein. 

It is to be noted that the date of the notice is December sath 
1906, long after the death of G., B. Roy. 


Further, the plaintiff took no objection to this application for 


registration by Girijamoni, on the contrary it appears from the 
evidence that he concurred in it. 


I am by no means satisfied that the plaintiff has discharged the 
onus of shewing that Girijamoni was not the real owner : and, with 
much respect tv the learned Judge who tried the case Iam 
unable to agree with his conclusion in respect of this SpOrT viz. 
No..x Raghunath Chatterjee Street. 

No. 46 Guru Prosad Chaudhuri ne was pore hasen on ne Tst 
October, 1894., : > 
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' At this time G. B. Roy was dead. The agreement for purchase 
dated the 4th July, 1894, was in the name of Girijamoni. 

The conveyance dated the rst of October. 1894 also was in the 
name of Girijamoni, the purchase price was Rs. 2550 which the 
deed recited was paid by Girijamoni, 

It was alleged by the plaintiff that this property was purchased 
by the executors of G. B. Roy’s will. 

The first question which naturally arises is, why should the 
executors enter into the transaction inthe name of Girijamoni ? 
In my opinion, no satisfactory answer was given to this question. . 

It is further to be noted that the executors had no power under 
the will to purchase immovable property ; and it ought not to be 
assumed that they would commit a breach of trust. 

It was alleged however that the entries in the cash book and 
the ledger F. r and E. 1 showed that the purchase price was paid 
out of the estate. 

The entry in the cash book shows that the Rs. 2500 was paid 
* to the estate of G. B. Roy.” 

It was agreed that the entry meant that the money came from 
the business which was still being carried on and the money was 
debited to the estate of G. B. Roy. The accounts seemed to have 
been kept on the principle that the business was regarded as a 
kind of banker for the estate of G. B. Roy, and any money which 
was paid out of the business to any member of the family seems to 
have been debited to the estate of G. B, Roy. 

Therefore, although it may be that the Rs, 2500 came out of 
the business, it does not show that the property bought with the 
money, belorged to the estate of G. B. Roy. 

These entries are in my opinion consistent with the case of both 
sides, 

As far as the evidence shewn by the entries goes,—~it may be 
that the money was advanced to Girijamoni to enable her to pur- 
chase the property, or it may be that the money was used by the 
executors for the purchase of the property—these entries at any 
rate in my opinion are not enough to displace the evidence 
contained in the agreement ani the conveyance, especially when 
it is the fact that no sufficient reason has been given why the exe- 
cutors of G. B. Roy’s estate should make the purchase of the 
property in the name of Girijamoni. ý 

I have already said that in my judgment it has been established 
that it was Girijamoni who purchased with her own stridkhan money 
No. 6 Brindabon Mullick’s Lane. The deed of sale, when that 
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property was sold on the rst April, 1903, recites that fact: Yet the 
entries in the book show that the estate of G. B. Roy was debited 
on the and December, 1890, with Rs. rooo as earnest money for 
purchasing the house, which must have been an advance to Girija- 
moni for the purpose of the purchase. 

It seems to me that the Rs. 2500 may well have been on the 
same footing as the Rs. rooo to which I have referred, 

The document Ex. K which Girijamoni was induced to sign, 
seems to have treated the Rs. 29, roo as if Girijamoni had merely 
a life interest therein, which was of cours: not correct :—~that sum 
belonged to her.—Yet Girijamoni is made to declare that the plain- 
tiff was entitled to ith share of that sum after Girijamont’s death. 

Pn the same way in the document Ex. L the plaintiff stated 
that his interest in this property was }th and that this share remain- 
ed. 

I am by no means satisfied that Girijamoni appreciated what 
she was doing by these “documents. These documents show 
that plaint ff in 1915 was anxious to make it clear that he would 
claim one quarter's interest in the properties. The will of Girija- 
moni is inconsistent with the allegation that she recognised the 
plaintiff’s right in this respect. 

Tne learned counsel for the plaintiff in this Court based his 
case as regard the property No. 46 Guru Prosad Chowdhury Lane 
on estoppel. He argued that Girijamoni and her representatives 
were estopped from denying that the, property belonged to G. B. 
Roy’s estate, by reason of the fact that Girijamoni had accepted the 
sum of Rs. 2500 from the executors of G. B. Roy’s estate for the 
purchase of the property. 


I am unable to accept this argument. In the first place, as 
already stated, it has not been proved that the payment was any- 
thing more than an advance to Girijamoni in order that she might 
purchase the property. : 

In the second place, I find no evidence of any declaration or 
act of Girijamani which can be said to have caused the executors 
to believe something to be true and to act on such belief which 
would prevent her and her representatives from denying the truth 
of that thing so as to bring the case within section rrg of the Evi- 
dence Act. . 

In my opinion, therefore, the appeal should be allowed so far 
asit concerns the two properties No. 1, Raghu Nath Chatterjee 

- Street and 46 Guru Prosad Chowdhury Lane and the decree of 
the trial Court should be varied accordingly. 


271 


Civi. 
1924- 
wd 

Indubala 


v 
Manmatha. 


Sanderson, C. F. 


paaa 


ee ao 


ava 


Civin, 


1934, 
ww 
_ Indubala 


CA 
Manmatha. 


Sanderson, C. F. 


THE CALCUTTA LAW: JOURNAL. [Von XLI. 


The result will be that as regards the immovable properties the 
decree will stand in respect of No, 45 Guru Prosad Chowdhury 
Lane, and the suit will be dismissed as regards No. 1 Raghu Nath 
Chatterjee Street and 46 Guru Prosad Chaudhuri Lane.. 

No question in the appeal has been raised as regards the 
movables, the shares of the respective parties or the decree for 
partition, 

The decree, therefore, with regard to these matters will 
stand, 

As regards costs the result of our judgment is that the plaintiff 

~ has succeeded as regards one property, namely No. 45 Guru Prosad 
Chowdhury Lane, and the defendant has succeeded as regards two 
of the properties, mentioned in the plaint, It is desirable that this 
Court should make an order as to costs which will not give rise to 
any further enquiry. Both the parties agree to that ; and, the only 
question is what would be the proper order to make with regard 
to the costs of the suit and of the appeal. It is true that the plain- “ 
tiff has succeeded as regards one property only, out of the three. 
On the other hand, the plaintiff had to bring his suit in order to 
establish his case in respect of that property. In the ordinary course, 
I should have thought that he would have been entitled to the 
general costs ofthe suit and the costs as regards the issue with 
reference to that property, But in this case it would be impossible 
for the Taxing Officer to ascertain the costs which should be allo- 
‘cated to the different issues. 

As regards the costs of the suit my learned brother and I have 
come to the conclusion that the fair and proper order to make is 
that each party should pay his or her own costs of the suit. As- 

-_ xegards the costs of the appeal we are of opinion that the appellant 
is entitled to ths of her taxed costs. 

The sum of Rs. 750 deposited with the Registrar as security 
for the costs of the appeal under order dated the 23rd of July 1923, 
will be paid to the appellant’s attorney. 

Walmsely J:—This appeal is directed against a judgment of 
my learned brother Mr. Justice Greaves by which he decreed the 
plaintifi’s suit. The appellant is the third defendant, Indubala 
Debi sister-in-law of the plaintiff. 

The suit relates to a family dispute. One Ganga Bishnu Roy died 
in. April 1890, and his widow Girijamoai outlived by him by 

- more than thirty years and died in October 1921. They had six 
sons ; the eldest is Manmatha the plaintifi: the third.is Mohendra 
himself the second defendant, and husband of the appellant. 
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Two other sons Jogendra and Rajendra were alive when their father 
died, but they died some years ago without issue. The other two 
sons Surendra and Jitendra died before their mother, leaving 
daughters, defendants 7 and 6, Ganga Bishnu was a successful 
contractor, and at the time of his death he was carrying on a 
profitable brick-making business with his cousin Radha Nath 
Bagchi. He made awill, appointing this Radha Nath Bagchi 
and his brother Nritya Gopal as executors, and they obtained 
probate. They continued to carry on the brick-making business 
and their administration did not end until 1907. 


Mohendra the appellant’s husband, was adjudicated insolvent 
in 1916, and that accounts for the presence of the Official 
Assfgnee as the first defendant. Manmatha bought the insolvent’s 
interest in the immovable property said to belong to the deceas- 
ed Ganga Bishnu’s estate in 1917, and in March roer at a 
Sheriff’s sale he bought the interest that had devolved on his 
brother Surend ra. 

Manmatha thus claims to have acquired one-half of the immo- 
veable property during his mother’s life time and to have succeed- 
. ed to another sixth on her death. The other one-third is divided 
between Mohendra, on his mother’s death, and Jitendra’s 
daughter. 

The plaint also set out the manner in which the movable pro» 
perty descended but we are not directly concerned with that. 

The immovable property mentioned in the plaint consists of 
three items (1) 45 Guru Prosad Chowdhury Lane, (2) 1 Raghunath 
Chatterjee Street and (3) 46 Guru Prosad Choudhury Lane. The 
reason for the suit is contained in the seventeenth paragraph of the 
plaint, and is that Mohendra and his wife assert that this property 
was the property of Girijamoni the widow, and not of her husband 
.Ganga Bishnu, and that Girijamoni has bequeathed them by will to 
Mohendra’s sons. 

The plaint contained numerous prayers. So far asthe immo- 
vable property is concerned they were for a declaration that 
plaintiff's share was two-thirds, that Indubala the appellant and 
her sons have no share in it, and for partition. 

The appellant in her written statement asserted that the three 
items of immovable property belonged to Girijamoni, and that she 
made a will bequeathing them to Indubala and her sons. The 
executors named in this will were afterwards added as defendants, 

.and I may say here that they have proved the will although they 
have not actually taken out probate, 
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:.. | The issues raised at the trial were (1) Did the premises No. 45 
. Guru Prosad Chaudhuri Lane and No. ı Raghunath Chatterji’s 
` Street belong to Ganga Bishnu or to his wife Girijamoni ? 

(a) Is*the plaintiff estopped from questioning the title of 
‘Girijamoni to No. 45 Guru Prosad Chaudhuri Lane ? 

+ (3) Were premises No. 46 Guru Prosad Chaudhuri Lane 
: purchased by’the executors of Ganga Bishnu on October 1, 1894 
out of funds belonging to Ganga Bishnu’s estate in their hande, 

z (4) Did Girijamoni elect to take under her husband’s.will ? 

The learned Judge answered the first and third issues in the 

affirmative, and said that if it were necessary to deal with the 
fourth he would answer that also in the affirmative. Of the second 
issue he said that no case of estoppel had been made out. eThat 
finding is also in plaintiffs favour, for the plea of estoppel raised in 
the trial Court was that the plaintiff was estopped in regard to the 
house, No. 45 Guru Prosad Choudhuri Lane. 

It is to be regretted that the learned Judge has framed his judg- 

ment in such a way that we cannot ascertain the reasons for his 
_ findings. 

I shall deal first with the plaintiff's contention that the proper- 
ties No. 45 Guru Prosad Chaudhuri Lane and No. 1 Raghunath 
Chatterjee Street really belonged to Ganga Bishnu and not to his 
_ Wife, although the documents of title are in the name of the 

wife. 


The facts about the purchase of No. 45 Guru Prosad Chaudhuri 
Lane need a few details about the family. Ganga Bishnu had three 
. brothers, and they all lived in their family dwelling house at No. 44. 
Ganga Bishnu was an enterprising young man, and by 1875 he was 
well-to-do. In that year the adjoining piece of land, premises No. 
.-4§ Guru Prosad Choudhuri Lane was bought for the sum of 1200 
- Rupees. The document is in favour of Girijamoni, In 1882 
Ganga Bishnu and his brothers came to an agreement, which was 
> embodied in reciprocal deeds, by which Ganga Bishnu gave up all 
_ claim to his inherited share in No. 44 while the brothers in return 
` gave up all claim to any interest in No. 45, and also to all claims 
in regard to Ganga Bishnu’s business. Both these documents 
allude to the purchase of No. 45 as made from money given by 
-` Ganga’ Bishnu to Girijamoni out of his own earnings. The premises 
remained vacant for a few years longer, and then a house was built 
“on it. GangaBishnu lived in that house until his death and his family 
.afier him, and in the will which he made a few weeks before his 
death he mentioned the house specifically. 
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This is the evidence bearing on No. 45 Guru Prosad Chaudhuri 


Lane and the learned Judge has held that it is enough to dis- ` 


charge the burden that lay upon the plaintiff of showing that Girija- 
moni wns not the real owner. I think we should, agree with him 
and the reasons w ich weigh with me are these. In the first place 
when the purchase was made Ganga Bishnu was a very youngman : 
he had not inherited wealth so far as we know ; he was prospering, 
but in a business involving great risks : he wanted to be free to carry 
on his business without interference from his brothers: he had no 
house of his own. It was unlikely therefore that so early in his 
career he would make an unusually large gift to his wife: and on 
the other hand it was likely that he should buy land close to his 
home, and likely too that he should try to place it beyond the reach 
of possible disaster. 


Secondly the statements in the deeds of release seem to me to - 


point to a desire to accumulate evidence of. Girijamoni’s title. As 


between the brothers there was no need to say that the purchase . 
was by Girijamoni and not by Ganga Bishnu, but having at .the out- 


set put the property in his wife’s name it was natural enough that fs 
should have these statements introduced. 


Thirdly there is the disposition in the will. There was some > 


discussion about the admissibility of this piece of evidence: The 
words are in the third paragraph “I do hereby direct that all pro- 
perties movable and immovable standing in the name of my wife 


Girijamoni Devi including the house No. 45 Guru Prosad Chow- 
dhury Lane in Calcutta and all household furniture and articles - 


of domestic use shall remain in the pcssession of my said wife who 
shall during her natural life enjoy all the income and profits arising 
therefrom, But my said wife shall have no power to sell, mortgage 
or dispose of any such property. After the death of the said Sm. 
Girijamoni Devi the same shall form a part of the residue and 
remainder of my estate and shall be divided equally amongst my 
sons.” Asa statement these words are not admissible, but the 
fact that Ganga Bishnu treated this property specfically as being his 
to dispose by will is admissible as conduct on his part in regard to 
the ownership of the house. Viewed as conduct, it shows what his 
attitude was shortly before his death, and we may draw an inference 
as to his intention when he supplied the purchase money. 

For these reasons I accept the Judge’s finding in regard to the 
first item of property. 

The facts with regard to No. xr Raghu Nath Chatterjee Street 
arè different. It was bought in 1888, The receipt for the earnest 
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money dated July 4, is granted to Girijamoni : the conveyance is in 
her name :,the solicitor’s bill for costs is made out against her ; 
and his letter forwarding the conveyance and the original title deed s 
is addressed to her, and it was she who applied for registration of 
her name as owner under the provisions of Act VII B.C. of 1876. 
This application it may be noted was not made until 1906, long 
after Ganga Bishnu’s death, and while the executors were in pos- 
session of the estate, Manmatha, the plaintiff, himself went to the 
Collector's office to support the application, not to oppose it, and I 
do not think it matters whether he went before or after the executor 
had been released. In the case of this property it seems that there is 
no evidence at all to show that Giriiamoni was not the real owner, 
except the words that I have already quoted from the will. The 
inference drawn from Ganga Bishnu’s claim to dispose of property 
standing in his wife’s name must be weaker in the case of property 
not described specifically. It was the duty of the plaintiff to show 
that Girijamoni was not the real owner, and in this state of the 
evidence I think it must be held that he has failed to discharge the 
onus. 

As the issues show, the plea of benami did not include the third 
property. The plaintiff did assert in the eighth paragraph of his 
plaint that this property was bought by the executor in lieu of 

secsseese NO. 218 Cornwallis Street and that, as the latter was really 

the property of Ganga Bishnu although the document of title was 
in the name of Girijamoni, No. 46 Guru Prosad Chaudhuri Lane 
succeeded to the same benami character. That argument, however, 
was not pressed before us, and I may mention one very good rea- 
sop. A benamidar implies a real owner, and if Girijamoni was 
only the benamidar when the property was bought in 1894 who 
was the real owner? That is a question to which the plaintiff 
could not give an answer, 

The plaintiffs second argument was that Girijamoni had 
elected to take under her husband’s will, and therefore she was 
debarred from setting up claims in opposition to the provisions 
of the will. Here it is necessary to give the main features of the 
will, and a brief account of the executor’s proceedings. 

The third paragraph of the will directed that all properties 
movable and immovable standing in the nare of Girijamoni Debi 
including the house No. 45 Guru Prosad Chowdhuri Lane and all 
household furniture and articles of domestic use should remain . 
in possession of his wife who should during her natural life enjoy 
all the profits and income arising therefrom. The fifth paragraph 


e 
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gave the executors power to carry on the brick making business or 
to wind up the partnership. The seventh directed that Girijamoni 
should during her life time receive a share equal to the share of a 
son in all the income and profits of the residue of the estate. 

The executors lost no time in taking out probate of the 
will, and in their application they mentioned the three houses in 
suit. They then carried on the brick making business, first on the 
terms of the existing partnership and then on rather different terms. 
Accounts were kept at the brick-field and in them appear frequent 
entries to the debit of G. B, Roy’s estate; some are of payments 
for some specific purpose, others are of large sums for maintain- 
ing the family. In rgor the first distribution of profits was made, 
and the widow received 18000 Rs, and each of the five surviving 
‘sons goco Rs and in rgo7 the surviving executor Radha Nath 
handed over to the widow and her sons the sum of'Rs. 15,851, as 
the balance due to them and they in turn executed a deed of release 
‘in his favour. The account attached to this document contains a 
reference to a transaction by the executors, which lay outside the 
“directions of the will and outside the duties of executors. It 
“appears that they bought a house and sold it ata profit, and cre- 
dited the profit in the account. The document does not speak of 
any division of the 15, 85r Rs. or say into whose hands it was 
given, All we know is that in the documents exchanged by Girija- 
moni and the plaintiff in 1915, she said that she had received 
Rs. 29,100 from the executors. 

The transactions in regard to 218 Cornwallis Street and 46 
Guru Prosad Chaudhuri Lane are as follows. It was bought in 
1889 for 3,200. Rs. and the purchaser is Glrijamoni, That was 
` shortly before Ganga Bishnu’s death, when he was well off. Apart 
from the implication in the will there is nothing to show that it 
was he and not his wife, the ostensiole purchaser, who bought it. 
Girijamoni sold it on January 5, 891-——shortly after her husband’s 
death, and for the better security of the purchaser, the executors 
joined in the sale. The identical notes received from the pur- 
chaser were paid on January 12 to the owner of No. 6 Brindaban 
Mullick Lane which was sold to Girijamoni alone for Rs. 6,000 
This’house in turn was sold in April 1903 for Rs. 6,600. The 
conveyance: recited that Girijamoni had bought the property with 
-her szzídhan woney, that it was her own property that she was 


selling and not part of her husband’s estate, and that her sons and, 


the executors were signing the document as witnesses in recognition 
of her assertions. Meanwhile in October 1894 Girijamoni bought 
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No. 46 Guru Prosad Chowdhuri Lane in her own name for 
Rs. 2,550. / 

Reference has been made to some entries in the accounts in 
regard to these transactions. The earnest money of Rs. 51 paid 
by the purchaser of 218 Cornwallis Street is entered on December 
1890 as “received from the estate of G. B. Roy (from Lakshmimani 
Bewa, bania for a piece of land) as per bil’, and on the same day 
there is an entry of payment of Rs. rooo as earnest money for 
purchasing a house belonging to R. C. Roy (husband of the vendor 
of 6 Brindaban Mullick Lane). On the 8th January there is an 
entry of Rs. 60 for buying a stamp for the purchase of a house and 
on the 16th of Rs. 300 through R. C. Roy for purchase of a house, 
on the 3oth of some minor charge possibly connected with the 
purchase, and on June 4th of Rs. 250 paid to the estate of G. B. 
Roy—(To R.-C.-Roy for value of a house purchased from him). 

Then in October, 1894 there are entries in the cash book and 
Ledger of Rs. 2500 paid to the estate of G. B. Roy for the pur- 
chase of a part of house No. 46 Guru Prosad Chaudhuri Lane, and 
there is an earlier entry in August of Rs. 2290 “ Received back 
from N. B. Roy as per sheet No. 11”, regarding which it is suggests 
ed that the money was taken out to complete the purchase 
arranged, but returned as the transaction could not be completed 
until later, ; 


Here it is convenient to refer to four other entries in the 
accounts; three are of payments of Rs r5. as Baidya Nath’s 
mother’s allowance (i. e. Girijamoni) for September and October 
1890 and an earlier month, and the other is “of 32, 6.0 for house 
tax. Assuming that the consolidated rate was 1934 per centum in 
1896, 2s itis now, this sum represents what would be a quarter's’ 
rate on No. 45 Guru Prosad Chaudhuri Lane and No. 1 Raghu 
Nath Chatterjee Street. l must add however that these charges 
do not re-appear. 

I have already said that we are not asked to hold on these 
entries that in respect of No. 46 Guru Prosad. Chaudhuri Lane 
Girijamoni became only a benamidar. Learned counsel for the only 
plaintiff puts his case regarding this property on the ground that 
Girijamoni allowed the executors to invest money belonging to her 
husband’s estate in real property and she and her successors are 
precluded by the principle of estoppel from saying that the pro- 


. perty thus bought belongs to her and not to her husband’s estate. 


To this argument the obvious answer is that Girijamoni did not in 
the words of section 115 of the Evidence Act causs or permit the 


. 
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executors to believe something to be true and to act on such 
belief, and therefore there is no question of allowing or forbidding 
her and her successors to deny the truth of that thing. : 

There remains the question whether Girijamoni can be said to 
have ‘elected’ to take under the will. The rules relating to 
election are contained: in chapter XXVII of the Succession Act 
(Act X of 1865). The argument is that by the will Ganga Bishnu 
gave his widow a life estate in his immovable properties standing 
in his name, and a share equal to a son’s share in the income of his 
business, and that as Girijamoni.has received her share in the 
income in accordance with the will she cannot claim the immovable 
property in opposition to the will. 

According to section 173 acceptance ofa ‘benefit given by the 
will constitutes an election by the legatee to take under the will, if 
he has knewledge of his right to elect and of those circumstances 
which would influence the judgment of a reasonable man in making 
an election, or if he waives enquiry into the circumstances, and in 
the following section it is said “such knowledge or waiver of en- 
quiry shall in the absence of evidence to the contrary be presumed 
if the legatee has enjoyed for two years the benefits provided for 
him by the will without doing any act to express dissent”. Now 
Girijamoni undoubtedly knew that there was a will, but there is no 
evidence that she knew anything about its contents beyond the fact 
that it appointed certain executors. But it is argued that she took 
the benefits for two years, and therefore under section 174 We must 
presume that she had the necessary knowledge or waived enquiry. 
It is true that Girijamoni received benefits at the hands of the exe- 
cutors, but I feel very doubtful as to whether they can be referred 
to the will, as benefits provided by the will. The executors treated 
the widow very generously, but the distribution of tg01 sec ns to be 
the only act which can be said to be dictated by the will. Further 
I think we can say that the presumption is re butted by the circum: 
stances. Girijamoni was a pardanashin lady of slight education. 
There is no evidence that the will was ever explained to her, and 
the executors never called upon her as they are required to do 
under section 176 to make her election. I think therefore that 
Girijamoni did not have the knowledge that is essential to elec- 
tion. 

Counsel for respondent, however, relies on the provisions of 
section 175 which runs “ Such knowledge or waiver of enquiry may 
be inferred from any act of the legatee which renders it impossible 
to place the persons interested in the subject matter of the bequest 
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in the same condition as if such act had not been done”. This , 


section differs from section 174 in that it only permits an inference, 
Apart from that 1 do not think that the receipt of money at any 


time rendered it impossible to place ihe parties in the same condi- 

tion as if the money had not been taken. Further there is the fact 
“that in r915 the surviving sons made effective arrangements for 
“depriving her of all power to deal with anything more than the 
“interest arising from her investments. 


My conclusion.therefore is that the. principle „of lection i is of 


To sum up, my findings are (1) that the property No 45 Guru 


Prosad Chowdhuri Lane really belonged to Ganga Bishnu Roy at 
the time of his death although the title deed was in the name of 
’Girijamoni : (2) that it has not been proved that’Girijamony was 
“not the real owner of No. 1 Raghu Nath Chatterjee Street, and that 
‘she and her successors are not precluded from claiming it as her 
‘property by the principle of election : (3) that šo ‘far as No. 46 ` 


“Guru Prosad Chowdhuri Lane is concerned no question of benami 
arisés, and that neither election nor estoppel debar the defendants 
from resisting the plaintiff's claim to it. 

‘I would therefore agree with the learned Chief Justice i in the 
* modification of the decree which he proposes. 
“© H. P. Dutt: Attorney for Defendant No. 3 Appellant. 

` Birendra Nath Mitter : Attorney for Plaintiff Respondent. 
H. P. Dutt, Jatindra Nath Ghose and Dhone Krishna Dutt: 


"Attorney for Defendants Nos. 8 and g Respondents. g 


- ` 1t 
A.T, M. Decree modified. 
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APPELLATE CIVIL. 


Before Sir Ewart Greaves, Knight, Judge, and Mr. Justice 
M. N. Mukerji. 


NALINI KANTA MUKHERJI AND ANOTHER Civit. 
v. ` 1925. 
7 wed 

HARI NIKARI AND AnorHEr.* January, 6. 


Suit, maintainability of—Suit to set aside ex patte decree—Fraudulent claim— 
Civil Procedure Code (Act V of 1908), Sec. 11, O.9 R. 13—Res Pt 
Non-service of summons. ` 
Falsity of claim is no ground for setting aside a decree by a suit, if the pre- 

vious uit was decreed after contest or if it was decreed ex parte and it was. 

established that summonses were served on the defendant in the suit. 


. The rejection of an application under order g rule 13 of the Code of Civil. 
“Procedure by the Small Cause Court is no bar to the reagitation of question as to 
tlon-service of summons in a subsequent suit before the Munsiff, to set aside the 
ex parte decree. 


Appeal by the Defendants. 
Suit to set aside an ex parte decree. 
The material facts appear from the judgment of Greaves, J. 


Babu Abinas Chandra Ghose for the Appellant: In this case 
the appellant got an ex parle money decree on a hafchita against 
the respondent. The latter at first started a proceeding under 
O. IX. R. 13 to have that ex parte decree set aside, but being un- 
successful in that instituted the present suit to have the said ex parte 
decree set aside on the ground that the same was procured by 
non-service of summons on him and by means of perjured evidence 
in Court. The lower appellate Court has found in favour of the. 
respondent on both these points, but my submission is that the. 
learned Judge has fallen into a great error. So faras the question . 
of perjured evidence is concerned, it has been uniformly held that 
falsity of claim and perjured evidence constitute no such fraud as 
would vitiate a decree : Makomed Golab v. Mahomed Sulliman (1); 
Abdul Hug v. Abdul Hafez (2); Munshi Mosuful Hug v. 


*Appeal from Appellate Decree No. 1589 of 1922, against the decree 
of M. C. Ghosh Esq, District Judge of Jessore, dated the 4th April, 
to2z, reversing that of Babu Bagola Prosanna Basu, Munsiff, st Court, of 
Jhenida, dated the 29th November, 1920. 
_ (1) (1894) LL. R. 21 Cale. 612, z i 
(2) (1910) 11 C. L. J. 636; 14 C. W. N. 695- °. 
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Surendra Nath Ray (1); Kashishur Goswami v. Amiruddin (a); 
Manindra Nath v. Hari Mandal (3); Sarat Kumari v. Mecher 
Molla (4); Ram Narain v, Tooki Sao (3); Kaadiroelu Nainar 
v. Kuppuswami (6). There are only two cases against me ; Kedar 
Nath v. Hemanta Kumari Debi(7); Lakshmi Charan v, Nur 
Ali (8). Some of the learned Judges who decided those cases 
have since veered round and incline to the contrary view. These 
cases have always been distinguished on the special fact 
that in either of them the defendant was prevented from placing his 
defence before Court in the ex Parte suit. As regards the question 
of suppression of service, it is not open tothe lower appellate 
Court to come to any finding for two reasons—first, the point was 
abandoned before the learned Munsiff who says “ This 
suit is not barred in view of the proceedings under O. IX,‘r. 13 
brought before for setting aside the decree, asitis not pleaded 
now that the ex parte decree was obtained by any fraud practised 
in court.” Secondly, the unsuccessful application under O. 1X, r. 
13 concludes the point. In that proceeding it was found sum- 
monses were properly served, and the lower appellate Court could 
not say the contrary ; Khirode Chandra v. Asktullabu (9) ; /angal 
Chowdhury v. Laljit (10). 


Babu Nirode Bandhu Roy for the Respondent: The judgment 
in the proceeding under O. IX, r. 13 does not bar the raising of 
the question as to regularity of service in a suit for setting aside a 
fraudulent decree: Khagendra Nath v. Prannath (11); Radha 
Raman v. Pran Nath (12), Besides, that judgment was given 
by a Court of Small Causes. Reads from Makarani Janki Koer v. 
Babo Thakur (13). 


Babu Abinas Chandra Ghose in reply : The Privy Council cases 
relied on by the other side, do not lay down, and have never been 
understood by the Indian High Courts to lay down the proposition 
of law so broadly, See Khérode Chandra v. Ashiullabu (9). Those 
cases proceed on their own facts. In Radka Raman's case (1a) the 
result of rehearing the case was not definitely known and in 


(1) (1912) 16 C. W. N; 1002. (2) (1918) 23 C. W. N. 133. 
(3) (1919) 24 C. W. N. 133- (4) (1924) 29 C. W. N. sin 
(5) (1920) Pat. 98. (6) (1917) L L. R. 41 Mad. 743 F. B, 


t7) (1913) 18 C. W. N. 447. 
- (8j (1911) L L. R. 38 Cale. 936; 15 C. W. Ne roto. 
{ọ) (1916) 20 C. W. N. 845. {10) (1921) Pat. 3. 
(11) (1902) L. R. 29 1. A. 193 L L. R. 29 Calc. 395. 
{12) (1901) 1. L, R. 28. Cale. 475. (33) (1923) Pat. 336. 
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Khagendra Nath's case (1) there were other outstanding circumstan- 
ces of fraud, such as a lunacy proceeding, threats, keeping the 
defendant in seclusion. Some finality ought to attach to the 
judgment given under O. 1X, r. 13, either by virtue of section 
x1, Expl. 4 of the Civil Procedure Code, 1908, or under the 
broad principles of ves judicata. The Patna case (2) does not touch 
the present controversy. 

The judgments of the Court were as follows : 

Greaves J :—This is an appeal by the defendants in a suit 
against a decision of the District Judge of Jessore, dated the 4th 
April, 1922, reversing a decision of the Munsiff of the First Court at 
Jhenidab. It will be convenient first of all tò state the facts. In 
the year 1916, the present appellants instituted in the Court of 
Smal? Causes, a suit against the respondents on a hand-note. A 
month after the institution of the suit, namely, on the 28th April, 
1916, the present appellants obtained an ex parte decree against 
the respondents for a sum of Rs. 59-8 a. The case of the respon- 
dents is that they knew nothing of that decree until the 7th of 
June 1919, When certain movable articles of theirs were seized 
in execution of the decree. Ther eupon the present respondents 
applied under O. IX, r. r3, Code of Civil Procedure to set aside the 
ex parte decree, contending that summonses had been suppressed. 
These proceedings were contested, but the present respondents 
failed in their application, and it was thus held that summonses 
were duly served on the present respondents. Asa result of the 
respondents’ failure in these proceedings, they on the rsth 
January, 1920, instituted the present suit to set aside the ex parte 
decree on the grounds that the claim was a false one and the 
decree was obtained by perjured evidence. We have the plaint 
before us and it also appears that the respondents contended in 
the suit that they had never been served with summonses, and that 
a false return of service was made by the process-server at the 
instance of the present appellants. The case came on for hearing 
before the Munsiff, who decided, as I have already stated, on the 
2gth November, 1920, adversely tothe present respondents. He 
states with regard to the issues 5 and 6, which were the issues 
with regard to service and other matters that it was not pressed 
before him that any fraud had been practised on the Court. The 
learned District Judge has reversed the decision of the Munsiff 
and hence this appeal. 


(1) (1902) L. R. a9 I. A, 99; I. L, R. 29 Cale. 395. 
(2) (1923) Pat. 396. 
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The reversal of the Munsiff’s decision was arrived at, so far as 
I can see, on two grounds, firstly, the summonses were not served 
and the learned District Judge finds that the plaintiffs knew noth- 
ing about the ex parte case ; and secondly on the ground that the 
claim was fraudulent, the learned District Judge finding that the 
hat-chitfa upon which the original suit of the appellants was 
based, was made out in the absence of the respondents and that it 
was an untrue document. So far as the second ground of the deci- 
sion is concerned, there has been some conflict of authorities in 
this Court ; but we think the balance of the authority is that it is 
not open to raise pleas of this nature, if the suit has been decreed 
after contest, or if the suit has been decreed exparte and it is 
established that summonses were served on the defendants. Numer- 
ous authorities have been cited before us, but it is not, I think, 
necessary to refer to them. As I have already stated, the balance 
of authority is in favour of the contention of the respondents before 
us that under the circumstances which I have stated no such suit 
lies. .This is in accordance with a decision in the case of Maho- 
med Golab v. Mahomed Sulliman (1) of Sir Comer Petheram and 
Mr. Justice Ghose. As I have already. stated, that decision has 
not been uniformly followed. But the balance of. authority is in 
favour of the correctness of that decision. We therefore come 
to the first ground of the decision of the District Judge, 
namely that there was no service of summonses upon the 
present respondents. In this: appeal it is urged before us that 
that contention is not open to the respondents, having regard to 
the decision in the proceeding under O., IX, rule 13, to which 
I have already referred and that is the main question which arises 
for our consideration. It is urged on behalf of the appellants 
that having regard to that decision, and upon the authorities 
which have been cited to us and upon the general principles, 
that decision amounts to a ves judicata with regard to this question, 
and -that itis not open in the present suit to the respondents to 
again agitate that question. It is further contended that before 
the Munsiff this point in fact was abandoned. So far as the .ques« 
tion of abandonment is concerned, we do not think ‘that this 
argument.is well-founded, having regard to the plea that was made 
in:paragraph, 1 of the plaint and having regard to the evidence 
that was given in the case and the finding of the lower appel- 
late Court that the plaintiffs, that is to say, the present respon- 
dents, knew nothing about the ex parte case, 


(1) (1894) 1. Le R, a1 Cale. 632. 
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The other point is however a somewhat difficult one. On. 


behalf of the respondents, we were referred to the case of 
Khagendra Nath Mahata v. Prannath Roy (x) where their Lord- 
ships of the Judicial Committee decided that the rejection. of an 
application under section 108 and 311 ofthe old Code of Civil 
Procedure was not a bar to the reagitation in a subsequent suit of 
questions some of which fell to be decided under the provisions of 
sections 108 and 31r. The appellants before us contend that that 
authority has no application to the present case as there were 
clearly matters in that suit which could not have been raised in 
the application under the two sections of the Code of Civil Proce- 
dure to which I have referred, and that in the present case every 
matter with regard to service of summons could have been and 
was taised in the proceedings under’ Order IX, rule 13 ot the 
Code of Civil Procedure. 

I think myself that the case of the Judicial. Committee which 
I have just referred stands on somewhat peculiar grounds, but we 


think that case has some bearing on the present appeal, because. 


there were matters in the subsequent suit of which this appeal 
arises which would not have been raised on the application under 
O. g r. 13 as that was an application to the Munsiffs, the original 
suit having been brought in the Court of Small Causes, as I have 
already stated. , 

For these reasons we think that the decision under O. IX, 
rule 13, Code of Civil Procedure does not operate as res judicata 
in the present appeal and accordingly there is a finding of fact of 
the lower appellate Court the summonses were never served on the 
present respondents. This being so, we think that the decision of 
the District Judge is correct, although we do not agree with the 
reasons for that decision, which are contained in his judgment. 
The present appeal accordingly fails and must be {dismissed with 
costs. 

Mukerji J :—I agree. 

A, T. M. Appeal dismissed, 

(1) (1902) L. R. ag L. A. 99; l. L. R. ag Cale. 395 
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Before Mr. Justice Suhrawardy and Mr, Justice Chotsner, 
NARENDRA NATH CHATTERJEE 


v. 


RAKHALDAS TARAFDAR AND OTHERS.* 


Application, dismissal of—Application for restoration of application dismissed 
` for default—Civil Frocedure Code (Act V of 1908), Or, 21, R. 90, application 
under—Applications arising out of execution proceedings—Civil Procedure 

Code, Secs 115,141, O 21 R 92,9. 43, R. 1(j}—Appeal—Revision. 

Order g rule 4 of the Code of Civil Procedure is inapplicable to an application 
made under order 21 rule 90 of the Code for setting aside a sale on the groufl of 
material irregularity in the publication of sale processes. 

Order 9 of the Code of Civil Procedure is inapplicable to applications arising 
out of execution proceedings : Charu v. Chandi (1), and other cases. Section 
141 does not make order 9 applicable to proceedings under order 21 rule 9o. 

An order dismissing for default an application under order 21 rule go to have 
a sale set aside, confirming the sale and dismissing the execution proceeding, 
is appealable under order 43 rule 1 (j) of the Code of Civil Procedure : Xali 
Kanta v. Shyam Lal (2). 

The High Court has no jurisdiction to interfere with the order dismissing for 
default an application under order a1 rule go of the Code of Civil Procedure, 
under section 115 of the Code. 


Application under section 115 of the Code of Civil Procedure 
by the Petitioner. 

Application for restoration of an application made under Order 
21, rule go Civil Procedure Code for setting aside a sale on the 


_ground of material irregularity in the publication of sale processes, 


dismissed for default. 
The material facts appear from the judgment. 


Babus Tarakeswar Pal Chowdhury and Jnan Chandra Roy for 
the Petitioner. ; 

Batus Manmatha Nath Ray for the Opposite Party. 

The judgment of the Court was as follows : 


aCivil Rule No. 178 of 1924, against the order of Subordinate Judge of Nadia 
in Execution Case No. 150 of 1932 dated the 14th January, 1924. 
(1) (1914) 19 C. W. N. 25. (2) (1916) 25 C. L. J. 163. 


[N. B. The same view was taken by. Suhrawardy and Chotener JJ. in Civil 
Rule No. 1286 of 1983, dated the sth March, 1924 and by Newbould and B. B. 
Ghose j} in Ciyil Rute No, 1313 of 1923, dated the 7th April, 1994=2Ed.]. 


Vou, XLi.) HIGH COURT. 


This Rule is directed against an order of the Court below dated! 
the rth January, 1924, rejecting an application made by the peti- 
tioner under order 9, rule 4 for restoration of an application which” 
was dismissed for default. The original application was under order 
21, rule 90 for setting aside a sale on the ground of material irre- 
gularity in the publication of sale-processes. On the date of 
hearing neither party appeared and the Court having disallowed the 
petitioner's prayer for further time dismissed the applications and 
confirmed the sale. The petitioner thereupon applied to the 
learned Subordinate Judge for its restoration. The learned Judge 
being of opinion that O. 9, Code of Civil Procedure was not appli- 
cable to an application under O. 21 r. 90 dismissed the petition 
without entering into its merits, 

It is argued before us that the view taken by the Court below is 
wrong and that order 9 is applicable to an application under O. 21. 
r. 90. This question has been before. this Court on many occasions 
and there has been a divergence of opinion on the point. There is a 
class of cases, such as the cases of Deljan Nichha Bibee v. Hemanta 
Kumar Ray (1); Bhuban Behary Nag v. Dhirendra Nath Baner- 
jt (2), and Bepin Bekari Shaha v. Abdul Barik (3), which 
favours the view that order 9 is applicable to matters arising out of 
execution proceedings. On the other hand large number of cases 
support the view of Richardson J. that Or. 9 is inapplicable to any 
matter arising in the course of execution of a decree: Charu 
Chandra Ghosh v. Chandi Charan Ray (4); Hari Charan Ghose v. 
Manmatha Nath Sen (5); Hansweswart Dasi v. Radhika Prosad 
Aich (6) and Kalachand Bisharad v. Sheik Asmat Ali (1). We have 
considered all these cases and having regard to the ratio decidendi 
stated we have come to the conclusion that the view that O. 9 Code 
of Civil Procedure is not applicable to applications arising out of 
execution proceedings is correct and should be adopted. 

The recent Full Bench decision of the Patna High Court in the 
case of Bhubanswar Prasad Singh v. Tilakdhari Lall (8), has 
stated the case comprehensively and we entirely agree with thè 
reasons given therein. It is however still argued that section rqr C. 
C. P, makes O. 9 applicable to cases like the present. This argument 


(1) (1915) 19 C. W., N. 758. (2) (1916) 30 C. W. N. 1203. 
(3) (1916) 24 C. L. J. 446 ; 21 C. W. N. 30. 
(4) (1914) 19 Ce W. N. a5. (5) (1913) ILL. R. 41 Calc. 1. 


(6) (1921) Unreported. Civil Rule No. 683 of 1921 decided on 16th July 1021. 
(7) (1923) Unreported. S. A. Nos. 521 and 522 of 1923 decided on the 26th 
November, 1923. 5 

(87 4 Pat. L. J. 133. 
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is based on the ground that an application under.O, 21 r, go is num- 
bered separately as a miscellaneous.case and this. makes the provi- 
sions of the. Code of Civil Procedure applicable to any proceedings. 
so numbered and treated as a separate proceeding in execution, 
This argument found favour with the learned Judges who decided. 
the case of Deljan Bibee v. Hemanta Kumar Ray {1} Wẹ do not, 
think that there is much force in it. The objections that are. 
made under O. 21 to the execution of a decree as when. the. 
adjustment of a decree has not been certified .under O. ar,, r (2) 
as in the case of Hansweswari Dasi v, Radhika Prosad. Aich (2) 
(Rule 683 of 1921) or objections under rules , roọ and 103 as in the. 
case of Hari Charan Ghose. v. Manmatha Nath Sen (3) or under, 
such other circumstances are no. doubt . numbered . separetely. 
but these are. virtually proceedings in execution. In. the cage. of 
Charu Chandra Ghosh v. Chandi Charan Ray (4) the application . 
under consideration was one under O. zr. r. go. It was there ce 
that O. 9 C. P. C. was not applicable. ‘ 
. It.is next urged that the cases.which have held that o. 9. is ioe 
apielo to execution proceedings have. proceeded, upon the 
view that. there are. other remedies open to the', applicant, and, 
therefore the, legislature has purposely made O..9 inapplicable to 
such cases ; and it is argued that in the, present case there.is no 
remedy open to the petitioner as no separate suit lies in which | 
the order under O. 21, r, 90 can be challenged, It is contended. 
therefore that O. 9 ought to be made applicable to. cases like 
‘this. We do not think that there is any substance in this conten: 
tion, The reason for -holding that O. 9 is not applicable sto. a 
case under r, ror applies equally toa case under O. 211.90, | 
There is one other difficulty in the petitioner’s way. The order. 
passed .by -the learned Subordinate Judge on the 29th Novem- 
ber 1923 is in these terms : Neither party appears though called. 
Ordered that the objection be disallowed for default, The sale, be 
confirmed. and.the execution .case be dismissed in part satisfac- 
tion.” By, this order the Court disallows the petitioner’s objec- 
tion. under r. go and confirms the sale. The last portion | of 
the. order must be taken to have been passed under r. 92. 
If that be s0, an appeal lies from the order under O. 43. tule 1 
(j). The proper course which. the petitioner Should baye Follow- 
ed . Was-to, appeal against the order of the Court - below ‘and not 
to - come. to this Court .to -seek the. exercise of our el 


i 0) C9r5) 19 c. w. N. 758. i aed ta) ¢r921) ‘unreported. : 
(3) (1913) 1. L, R. 4t Calc. r. (4) (1914) 19 C. W.N. “a5. 
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jurisdiction. The question whether an order dismissing an 
objection under R. go exparte is appealable or not came up for 
consideration in the case of Charu Charan Ghosh v. Chandi Charan 
Ray (1) There it was argued that the order passed by the 
Court below was one under O. g rule 13 and therefore it was 
appealable under O. 43 R, 1 (e). The learned Judges held that 
O. 9. does not apply to such cases. The point was also con- 
sidered in the case of Kali Kanta v. Shyam Lal (2) and Richardson 
and Smither JJ.-without deciding whether O. 9 was applicable to 
an. appliation under O, 21. R. go held thatthe effect of the 
dismissal of an application under R. go even for default was to 


confirm the sale under R, gz and hence an appeal lay to the’ 


lower’ appellate Court. The preseut case is stronger than the 
case’ quoted, The order of tbe Court below dated the 24th 
November, 1923 not only disallowed the petitioner’ objection 
but also confirmed the sale. In our judgment this order was passed 
under rule 92 and was therefore appealable. ‘The present 
application invoking our interference under our revisional jurisdic- 
tion cannot be maintained. ; ‘ 

We are in conclusion asked by the learned vakil for the 
petitioners to exercise our revisional jurisdiction by treating this 
application for restoration as one under O 47 rule x. Under’ section 
r51 C.C. P. we are not prepared to adopt this course. Besides 
if we are correct in this view that we have expressed, namely 
that an appeal lies in this matter, we have no jurisdiction to interfere 
with the order of the Court under section 115 Civil Procedure 
Code. , f 

The Rule accordingly fails and is discharged with costs. We 
assess the hearing fee at five gold mohurs. 

AT. M. i Rule discharged. 


(1) (1914) 19 C. W.N. 25. ` (2) (1916) 25 C. L. J. 163.. 
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APPELLATE CIVIL. 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 
B. B. Ghosh. 


JAGANNATH MARWARI AND ANOTAER 
D. 
KALACHAND BANERJEE.* 


Pariy—Morigage suit—Interest in mortgage security—Receiver—Adjudged 
insolvent—Civil Procedure Code (Act V of 1998), O. 34 Re t—Provincial ' 
Insolvency Act UI of 1997), Sec.16 Cl (5)—Decree, if can be challenged in ' 
a fresh suit as being erroneous. 


~ Ina suit on a mortgage, a receiver appointed to the property of an adjudged 
insolvent, a legal representative of the mortgagor, needs not be made & 
party. s 

„A secured creditor is entitled to deal with his security as though there ` 
has been no vesting in the Court or in the receiver. He can enforce his 
security in the same manner as if section 16 of the Provincial Insolvency 
Act had not at all been enacted. 


“Per B. B, Ghosh, Y: A decree cannot be challenged on the ground of 
its being erroneous by a fresh suit. 


Appeal by the Defendants. 
Suit to set aside a mortgage decree. 
The material facts appear from the judgment. 


Sir Provas Chunder Mitter and Babu Jyotish Chunder Sirkar 
for the Appellants. 


Dr. Dwarka Nath Mitter, Babus Mahendra Nath Ray and 
Hira Lal Chuckerbutty for the Respondent. 


The judgments of the Court were as follows : 


Walmsley J :—This appeal is preferred by the defendants, 
The material facts of the case are these: In February 1913, one 
Tara Prosanna Bose and his wife executed a mortgage for the 
sum of Rs. 40000 in favour of the first defendant Jagannath Mar- 
wari. The mortgage was by way ofa Kat-kobal/a and the mort- 
gagee Jagannath Marwari was acting for himself and for one Bepin 
Behary Banerji the second defendant. The mortgage related to 
three pieces of property. Two years later, these mortgagees insti- 
tuted a suit on the document adding one Kedar Nath Marwari as 

*Appeal from Original Decree No. 132 of 1923, against the decree 


of Babu Bejoy Gopal Chatterjee, Subordinate Judge of Asansole, dated 
the sth February, 1923. 


Vou. XLI.] HIGH COURT, 


-a defendant because he had some interest in one of the properties. 
Ttis unnecessary, however, to refer again to Kedarnath’s interest. 
Tara Prasanna Bose and his wife, after making two applications for 
time, put in on the 6th of March rors a petition of compromise with 
the mortgagees undertaking to pay the interest that might accrue 
due on the principal amount within the month of Chaitra every year 
and securing in return the advantage that time should be extended 
up to the end of 1326 B.S for payment of the whole debt in the 
eyent of their fulfilling this pronise to pay the interest regularly. 
They agreed also that, if they failed to pay such interest within 
the time stipulated, the mortgagees would be entitled to foreclose 
the mortgage. ‘This petition was filed in March 1915. The suit, 
however, was not disposed of because of the contest with Kedar 
Nath Marwari. On the 7th September 1915, Tara Prosanna Bose 
died and he was succeeded by his only son Amulya Krishna Bose. 
This Amulya Krishna Bose had previously before the institution of 
the suit even been adjudicated an insolvent in another Court at 
Bankura and a receiver had been appointed with regard to his 
property. This Amulya ratified the deed of compromise executed 
by his parents and’a decree was passed thereon on the 15th 
March, 1916. Inthe proceedings subsequent to the death of 
Tara Prasanna, the receiver appointed in Amulya’s insolvency 
case was not made a party. Shortly after the passing of the 
decree, the receiver entered appearance before the Judge and 
put in two applications asking that he should be made a party 
to the suit, that the suit should be tried in his presence and 
so forth. Meanwhile, Amulya and bis mother failed to pay the 
interest as stipulated and the Court was then asked to make a 
decree for foreclosure, The petitions filed by the receiver were 
dealt with by the learned Judge in his judgment dated the 31st 
August 1916 and were rejected and a decree for foreclosure was 
made. In accordance with that decree, the mortgagees obtained 
delivery of possession. There were certain other proceedings— 
one of them being that there was an appeal by the receiver to this 
Court : Finally, the present suit was instituted on the roth March 
1919. The learned Subordinate Judge has decreed the suit. He 
has held that the decision of his predecessor dated the grat 
August 1916 granting a foreclosure decree to the mortgagees is bad 
and, in accordance with that view, he has given the receiver an 
opportunity of redeeming the mortgage. 

On behalf of the mortgagees who are the appellants before us 
numerous points have been taken. Two of them appear to me to 
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stand out very prominently, and, with regard to these two, we asked 
the learned pleader for the respondent whether he could support 
the learned Judge's judgment. The two points are. these: First, 
that the appellants being secured creditors are in a privileged 
position under the provisions of section 16 clause (5) of the Pro- 
vincial Insolvency Act, and, secondly, that the circumstances do 
not disclose any ground fora Judge of concurrent jurisdiction to 
reverse the decision of his predecessor. 

I do not propose, however, to deal with the second ground 
because, to my mind, the appellants are entitled to succeed on the 
first ground. 

Now, the wording of section 16 clause (5) of the Provincial 
Insolvency-Act is very clear, It runs as follows: “Nothing in 
this section shall affect the power of any secured creditor to realizə 
or otherwise deal with his security in the same manner as he 
would have been entitled to realizs or deal with it if this section 
had not been passed.” Now there is no doubt that the appellants 
are secured creditors. It follows, therefore, that they are entitled 
to deal with their security in the same manner as they would have 
been entitled to deal with it, if the section referred to had-not been 
passed. Then, in the earlier part of the section, provision is 
made for the vesting of the property in the Court or ina receiver. 
To me, it seems clear, therefore, that a secured creditor is entitled 
to deal with his security as though there has been no vesting in 
the Court or in the receiver. If that is so, I fail to see how the 
fact that Amulya has been declared an insolvent anda receiver 
of his property has beeen appointed can affect the present case. 
Amulya was the only son of his father Tara Prosanna and the 
substitution of Amulya for Tara Prasanna was all that was neces- 
sary when Tara Parsanna died. 

-Reference has been made in this connection to certain English 
cases ; but I am not satisfied that they are based upon the same 
simple provisions of the law. In my opinion, the wording of clause 
(5) of section 16 of the Provincial Insolvency Act admits of no 
obscurity and, so far as this question is concerned, I feel satisfied 
that it was not necessary for the Court to add the receiver as a 
party tothe mortgage suit. On that ground alone, ł think that 
this appeal ought to be allowed. 

The result, therefore, is that the decision of the lower Court is 
set aside and the plaintiff's suit dismissed with costs. 

B. B. Ghose J: Iam of the same opinion. I agree entirely with 
the reasons given by-my learned brother for holding that a secured 
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creditor may enforce his security in the same manner as if section 16 
of the Provincial Insolvency Act bad not at all been enacted and 
this is so even with regard to the question of parties to the suit. 
It is contended on behalf of the respondent that, in a mortgage 
suit, all persons having an interest in the equity of redemption must 
be made parties and, as the right of the insolvent vested in the 
receiver under section 16, he wasa necessary party. I consider 
the contention to be unsound. Under one of the provisions of 
section 16, the interest of the insolvent vests in the Court where 
no receiver is appointed. Can it be said that the mortgagee was 
bound to sue the Court in order to enforce his mortgage? That 
would be clearly absurd. The reasonable construcion of section 
16, sub-section (5) must, therefore, be that a secured creditor is not 
in any way affected by the other provisions of that section, and for 
the purpose of enforcing the mortgage, it should be held that the 
tide to the property remained with the mortgagor. 

With regard to the second ground urged on behalf of the appell- 
ants with which we were pressed, namely, that the Subordinate Judge 
exercised his jurisdiction properly in deciding the former suit on 
the questions raised before him and his decision cannot be reversed 
by a fresh suit, it is necessary to state the facts in some detail, 
The preliminary decree for foreclosure was passed on the rgth 
March, 1916, after Amulya had been substituted in the place of his 
deceased father. Apparently, on the application of Amulya, an 
order was passed in the insolvency proceedings by the District 
Judge of Bankura on the 25th March, 1y16, directing the receiver 
to pay the interest accrued due to the appellants on the mortgage. 
The receiver, however, did not act according to the directions 
of the District Judge. On the other hand, in his application of the 
11th April, 1916, to the Subordinate Judge before whom the mort- 
gage suit was pending, he prayed that the preliminary decree which 
had been passed might be set aside and that he might be made a 
party in the said suit as receiver and the suit tried in his presence ; 
and he also prayed, in the alternative, that the decree passed by the 
Court on the 15th March, 1916, might not be enforced against the 
property mortgaged. A prayer to the same effect was also made in a 
petition on the 28th April, 1916. The Subordinate Judge decided 
the question against the receiver and held that, so far as the mort- 
gagees were concerned, the’ properties did not vest in the recei- 
ver under section 16 of the Act, and, overruling his objections, made 
the final decree for foreclosure on the grst August, 1916. The 
receiver preferred an appeal to this Court against that judgment, 
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But he seems to have urged his appeal only as if it was from an 
‘order of the lower Court refusing his prayer for extension of time 


‘to pay in the mortgage money under order XXXiV rule (3) sub- 


‘rule (2) of the Code of Civil Procedure. The learned Judges of 


f the High Court dismissed the appeal on the ground that no prayer 


for extension of time under the rule referred to had been made to 
the Court below. The appellants entered into possession on the 
19th September, 1916, and have been in possession since then and 
“they make this also a grievance, that they have been made liable 
to render accounts as mortgagees in possession since that date by 
the decree appealed against. The receiver brought this suit for 
redemption of the mortgage on the roth March, ryrg. No appeal 
was taken against the final decree for foreclosure by the réceiver 
which was the proper method of challenging it. It was argued 
by the respondents that the receiver not having been made a 
party it was incompetent for him to lodge an appeal. I am un- 
able to appreciate this argument. The receiver derived his interest, 
if any, during the pendency of the suit and he would surely have 
been allowed to maintain an appeal on proper application to the 
appellate Court. As a matter of fact, the receiver did appeal to 
the High Court but upon a matter which was not before the Court 
below. His right to prefer the appeal was never questioned. The 
‘decree of the Subordinate Judge of the 31st August, 1916 stands 
unreversed and is final. The Subordinate Judge held that the 
mortgagee was not bound to make the receiver a party to the 
mortgage suit and the mortgagee was entitled to a decree for fore- 
closure. In the present case, the Court below is iu error in holding 
that it can set aside the former decree on the ground that it was 
erroneous. It is now well-settled that a decree cannot be chal- 
‘lenged on the ground of its being erroneous by a fresh suit. In 
wy opinion, the receiver is bound by the judgment and decree of 
the Subordinate Judge of the 31st August, 19r6 and cannot main- 
tain a fresh suit to redeem the mortgage, and the contention that 
he is not bound by the former decree, as he was not a party to it, 
although he was a necessary party, cannot now be entertained. 
The appeal must, therefore, be allowed, the judgment and decree 
of the Court below set aside and the suit dismissed with costs. 


D. K, R Appeal allowed : Suit dismiseed, 


Vou, XLI.] HIGH couRT, 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 
B. B. Ghose. 


KANCHAN BARANI DEBI 
v. 
UMESH CHANDRA ROY AND OTHERS,“ 


Putni sale—Resumed chowkidari chakran land, if passes-~-Grant of separate 
putni of chowkidari chakran land to original putnidar—Assessment of 
separate rent—Putni Regulation (VIII of 1819); Sece, 11—Express autho- 
ritye - 


A putni talug M was created in 1820. The rent was fixed at the rate of 


Rs. 2654 perannum payable in certain instalments. The chowkidari chakran 
lands situated within the putni taluq were resumed under the Village Chowki- 
dari Act and transferred to the zemindar under section 50 of the Act subject to 
the payment of Rs. 1o8—1a, the amount of assessment made on those lands. 
In 1899 by a patta executed on behalf of the zemindar, these lands were settled 
with the owner of the putni taluq M, on receipt of a salami and at a rental 
of Rs. 135-4 as. Out of the amount fixed as arent, the grantee was to ‘pay 
to the collecting Panchayet Rs. 1081a and the balance of Rs. 27-3 direct 
to the zemindar. In 1906, the putnidar sold his putni interest in the 
resumed chowkidari chakran lands to defendant No. 1, who were put in 
possession. Subsequently for arrears of rent, putni talug M was sold under 
Putni Regulation and was purchased by the plaintiff. In a suit by the 
plaintiff for recovery of possession of those chowkidari chakran lands on the 
ground that they passed with the original putni : 


Held, that the plaintiff was entitled to the chakran lands, notwithstanding 
the sale of those lands by the defaulting putnidar. 


It is open to the zemindar and putnidar to alter the terms of the original putni 
if they choose to do so. 


Chowkidari chakran lands resumed by Government 2nd transferred to the 
zemindar under the Village Chowkidari Act, pass by virtue of such transfer to the 


holder of a putni potta of the mouzahs under which such lands are situate: 
Ranjit v. Kali Dasi (1) 


The following clause occurred ia the putni potta of 1820; ‘If the land be 


transferred by gift, sale or succession the costs whatever may be incurred by | 


the Raj estate for making an enquiry as to who isthe person in possession -for 


the time or whatever loss may be suffered by the Raj estate on account of the . 


name of the present occupier not being registered shall be paid by the present 
occupier without objection : 

Held, that this could not be construed to be an express authority within the 
meaning of section 11 clause (1) of the Putni Regulation, by the zemindar 


* Appeal from Original Decree No. 178 of 1921, against the decrée’ of 
Babu Gopal Das Ghose, Additional Subordinate Judge of Burdwan, dated 
the 28th June, 1921. 


(1) (1917) L. R. 44 L. A. 117; ILL. R, 44 Calc. 841; 25 C. L.J. 490. 
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Civil. to transfer the chowkidari lands so as to disentitle him from selling these along 
Ty; with the putni. 
1994. 
ey That these provisions referred to the circumstances which would happen if the 


Kanchan Barani putnidar makes such a transfer. 


v. 
Umesh. Held also, that the purchaser was entitled to the putni as created in 


1820 and the plaintif was entitled to possession of the chowkidari chakran 
lands, as being part of the putni, though in the sale proclamation the 
chowkidari chakran lands were not mentioned, the rent which was stated 
to be due on account of the putni was the amount payable under the 
original putni grant of 1820 and the extra amount of Rs. 27 odd which 
the zemindar was entitled to get under the terms of the potta of 1899 was not 
mentioned. 


Appeal by the Plaintiff. 


Suit for recovery of possession. j 


The material facts appear from the judgment of B. B. Ghose, J. 


Babus Mahendra Nath Ray and Narendra Nath Chowdhury 
for the Appellant. 


Babus Ram Chandra Masumdar and Gopendra -Nath Das for 
the Respondents. 
Cc, A, V. 


December, 19. B. B. Ghose J.—The facts involved in this appeal are these: 
SA A putni taluq was created of six mouzahs of lot Kooly within the 
zemindary of the Maharaja of Burdwan by the zemindar in favour 

of one Joy Chandra Hazrah in September 1820. The rent was 

fixed at the rate of Rs. 2654 per annum payable in certain instal- 

ments The chowkidari chakran lands situated within the putni 

taluq Were resumed under the Village Chowkidari Act VI (B.C.) of 

1870 and transferred to the zemindar under section 5o of the .Act 

subject to the payment of the amount of assessment made on those 

lands. On the rath May 1899, by a pottah executed on behalf of 

the Maharaja of Burdwan, these lands comprising 133 bighas 6 

cottas were settled with one Syamlal Chatterjee in putni settlement. 

Syamlal was then the owner of the putni taluq lut Kooly by pur- 

chase. The settlement was made on receipt of a Selami of Rs. 68 

and at a rental of Rs. 135-40. Out of the amount fixed as rent, 

the grantee was to pay to the collecting Panchayet Rs. 108-r-0 per 

year (the amount of assessment under the Act) and the balance 

of Rs. 27-3-0 direct to the zemindar. On the roth July 1906, 

Syamlal sold this putni interest in the resumed chowkidari chakran 

lands to the defendant No. r and the defendants are now in 

possession of those lands. Subsequently, the putni rent of lot 

° Kooly, fell into arrears and, for the arrears due for the first six 
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months of 1321 B.S., the putni taluq was sold under Regulation 
VIII of 1819 and purchased by the plaintiff on the 17th November 
1g14. The plaintiff then obtained possession of the putni taluq 
but not of the resumed chakran lands. She now sues for possession 
of those lands on the ground that, by virtue of the purchase under 
Regulation VIII of 1819 and in accordance with the terms of the 
putni pottah and Kabuliat by which the lands were settled with 
Syamlal on the rath May 1899, she is entitled to the lands in dis- 
pute. The defendants resisted her claim and the suit was dismissed 
by the trial Court. The plaintiff appeals against that decree. 

The only question for consideration is whether, as purchaser 
of the putni taluq lot Kooly at the Regulation sale, the plaintiff is 
entitled to possession of the lands in suit. Itis common ground 
that the interest of the zemindar in the chowkidari chakran lands 
passed to the putnider under the putni grant of 1820 and that the 
putnider was entitled to possession of those lands on resumption 
under the Chowkidari Act by virtue of that grant. It was not 
possible to contend anything to the contrary after the decision of 
their Lordships of the Privy Council in the case of Ranjit Singh 
v. Kali Dasi (1). That decision set at rest in rgr7 all controversies 
as to the right of the putnidar to possession of chowkidari chakran 
lands after resumption under the Chowkidari Act. If there had 
been nothing else, the plaintiff would be entitled to the chakran 
lands, notwithstanding the sale of those lands by the defaulting 
putnidar. We have to see whether, by reason of the pottah dated 
the rath May 1899, this position has been altered. 

The contention of the defendants is that, by reason of the 
pottah of 1899, it should be considered that the two parties con- 
cerned that is, the zemindar and the putnidar agreed that the 
chowkidari chakran lands should be separated from the old putni 
and formed into a new putni ; or in other words, that these lands 
should not be considered as part and parcel of the putni of Joy 
Chandra Hazrah It is certainly open to the only two parties 


concerned to alter the terms of the original putni if they chose _ 


to do so ; and what we have to see is whether that was done. In 
order to do that, we have to examine the terms of the pottah by 
which the chowkidari chakran lands were granted to Syamlal 
Chatterjee. The appellant relies upon the fact that these chowki- 


dari chakran lands were settled with Syamlal because he was the. 


person in possession of lot Kooly in putni interest. It is stated 
in the pottah (Ex. 1) that Syamlal Chatterjee had applied for 
(1) (i917) L. R. 44 I. A. 117; I. L. R. 44 Cale. 841 ; 25 C. L. J. 499. 
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Civil. obtaining those lands from the Maharaja on giving out that he 
1924. was in possession of lot Kooly in putni interest, Further, there is 
w ; igi ; s ; ; : 

okan Parani this provision in the pottah If, in future, it transpires that any 
v. other person or persons besides yourself has or have putni interests 
Umesh. 


G in the said lot Kooly, he or they will acquire putni interest in 
B. B. Ghose, 9. these chakran lands also in the same manner and to the same 

=S extent as they may be found to have in the said lot” Again, it 
is provided “If, in future, the putni interest in the said lot Kooly 
be transferred for arrears of rent or extinguished for any reason, 
then your putni interest in these chakran lands will be transferred 
or extinguished along with the original putni. Any objection to 
that will not be entertained.” Upon these it is contended that, 
far from separating these lands from the original putni, it was the 
intention of the parties that the chowkidari chakran lands should 
be considered as part and parcel of the pu tni and it was intended 
to nullify any contention that this was a separate property because 
at that time it was considered doubtful whether the original putni 
of Joy Chunder Hazrah included the chowkidari chakran lands 
and whether the putnidar, as such, was entitled to those lands on 
the lands being transferred to the zemindar by the Collector 
under the Chowkidari Act. It seems to me that this contention 
of the appellant is sound. If it was intended that these chowkidari 
chakran lands should be carved out of the original putni and a 
new title should be conferred on the putnidar with regard to those 
lands, one would not expect to find in the pattah with regard to 
the chowkidari chakran lands the provisions that I have mentioned 
before. It is, however, contended on behalf of the respondents 
that these provisions constitute a contract between the zemindar 
and the putnidar and cannot be enforced by a third person. It 
seems to me, however, that it is not a question of contract. Tne 
question is whether it was the intention of the parties to carve out 
of the original putni of Joy Chunder Hazrah the chowkidari 
chakran lands, and constitute a new putni. That intention, as I 
have said, cannot be gathered from those terms. If that is- so, 
then we have to see whether the plaintiff as auction*purchaser 
under the Regulation sale would be entitled to those lands. Her 
right is derived under section rr of the Regulation. The second 
paragraph of the first clause of that section which is relevant to 
the question runs thus: “No transfer by sale, gift or otherwise, 
no mortgage or other limited assignment shall be permitted to 
bar the indefeasible right of the zemindar to hold the tenure of 
his creation answerable in the state in which he created it, for the 
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rent which is in fact his reserved property in the tenure, except 
the transfer or assignment should have been made with a condition 
to that effect, under express authority obtained from such zemin- 
dar.” The contention on behalf of the defendants respondents is 
that Syamlal Chatterjee had express authority to transfer these 
chowkidari lands under the terms of the pattah and reference is 
made to the terms by which it is provided what should happen if 
these lands are transferred by the grantee. The provision runs 
thus: “Ifthe land be transferred by gift, sale or succession, the 
costs whatever may be incurred by the Raj estate for making an 
enquiry as to who is the person in possession for the time or 
whatever loss may be suffered by the Raj estate on account of the 
name of the present occupier not being registered shall be paid 
by the present occupier without objection.” This, in my opinion, 
cannot be construed to be an express authority by the zemindar 
to transfer the chowkidari lands so as to disentitle him from Selling 
these along with the putni. Under the law, a permanent tenure 
holder, such as the putnidar, can alienate any portion of the putni- 
or any land comprised within the putni and these provisions, 
which I have referred to, only refer to the circumstances which 
would happen if the putnidar makes such a transfer. These provi- 
sions cannot be construed as giving an express authority to make 
a transfer as contemplated by the provisions of the second para- 
graph of clause (1) of section tz of Regulation VIII of 1819. If 
that is so, then the plaintiff would by virtue of ber purchase be 
entitled to these choukidari chakran lands as forming part of the 
original putni Joy Chuoder Hazrah which was created in 1820, 
It was further contended on behalf of the respondents that in the 
sale proclamation these chowkidari chakran lands were not 
mentioned and the rent which was stated to be due on account of 
the putni was the amount payable under the original putni grant 
of 1820 converted into the current coin, that the extra amount of 
Rs. 27 odd which the zemindar was entitled to get under the terms 
of the pattah of r899 was not mentioned and that, therefore, the 
zemindar did not intend to include into the sale the chowkidari 


chakran lands. The position seems to me to be that the zemindar — 


sold the putni of Joy Chunder Hazrah in the condition in which 
it was created in 1820 whether by reason of his omission to mention 
the additional rent imposed on the chowkidari chakran lands he 
is disentitled from recovering that amount from the purchaser is @ 
question which we need not consider, In my opinion, the pur- 
chaser is entitled to the putni as it was created in 1820; and so 
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she is entitled to possession of the chowkidari chakran lands as 
being part of the putni.. The judgment and . decree. of . the Subor- 
dinate Judge must therefore, be set aside and the plaintiffs suit 
„decreed with costs both in this Court as well as ia the lower Court, 
The plaintiff, however, will not be entitled to eject the actual 
cultivators of the land as provided by the third clause ‘of section 
. 11 of the Regulation. She will also be entitled to mesne profits 
from the defendants Nos. x to 3: 


Walmsley J.—I agree. os 
Appeal allowed: Suit decreed, 
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- Before Mr. Justice Page. 
In THE GOODS oF Kumar GURU Prosip SINHA, DECEASED, 
LILA SINHA 


D. : 
KUMAR BIJOY PROTAP DEO SINGH anD oTHERS,* 


Will-—Bxecution—Burden. of proof-—Signature—Testamentary capacity Sound 


disposing mind, 8 


The burden of proof lies upon the propounder of a will of satisfying the conss 


` cience of the Court that the document in suit is in truth and in fact the last valid 


' will of a free and capable testator :`Berry v. Butlin (1); but whenever circums- 


; .. tances exist which excite the suspicion of the Court, ahd * whatever their nature 


may be, it is for those who are propounding the will, to remove such suspicion, 


- and to prove affirmatively that the. testator knew and ‘approved of the contents 
_ of the document, and it is only when this is done that the onus is thrown upon 


those who are opposing the will to prove fraud and undue influence., or whatever 
else they rely on to displace the case made of proving the will. w Tynell ve 
Painton (2); In the Goods of Gopossur Dutt (3). When there is evidence 
sufficient to establish a clear conclusion of fact, it does not matter by which 
Basanta v Secretary of State for India (4Y. de 


“An admitted abnormality of signature in the will is at least sonié evidence that 


` ait is not the handwriting of the person who purports to have written it. “ 


a) 


* Original Suit No. 5 of 1921. ; ` 
G) oe P. "sr 


-(1) (1838Y2 Moo. P. C. 484. 
| “€3) (gtr) 16 C. W. N, 265 (269). 
© (4) (1917) Le R. 44 LA n3; LL, R, u: Calc.. 858. U a c. L. J. 7. 
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It is not correct to say that in a case where the character of the signature is 
such that the Court is satisfied that the signature is not that of the alleged 
testator, that the Court ought not to act upon its ‘conviction and pronounce 
against the document ‘asa valid testamentary disposition, but in a case where 
‘witnesses have positively affirmed thatthe testator did in fact execute the will 


in their presence the Court will be Slow to hold the document to be a forgery 
unless evidence is to be found aliunde which tends to confirm the conclusion at ` 


which the Court has arriv.d independently and from a consideration of the 
nature of the signature by which the testator is alleged to have executed the 
will, 

In order to constitute a sound disposing mind, a testator must not only be 


able to understand that he is by his will giving the whole of his property to one 


object of his regard, but that he must also have the capacity to comprehend the 
extent of his property and the nature of the claims of others who by his will he 


_ is exclu Jing from all participation in that property, and protection of the law is in 


no case more needed than it is in thuse where the mind has been , too much en» 
feebled to comprehend more objects than one, and more especially when that one 
object may be so enforced upon the intention cf the invalid as to shut out 
all others which may require consideration: Harwood and Baker (1). 

Conduct of a professional man discussed and criticised. 

Application for probate. 

Messrs. K. B. Duit, B. L. Mitter and S. M. Bose for the 
Petitioner. 

Messrs. A. N. Chaudhury, Nishit Sen, B. Dass, B. C. Ghose, 
and A. K. Ghose for the Opposite Party. 

The following judgment was delivered : 

This case is of great importance to those who are concerned 
in propounding the will. It is also of interest to the medical 
community, because it illustrates the pitfalls which lie in the 
path of professional men who through carelessness or complaisance 
stray from the straight way marked out for their progress by the 


„traditions. of .a great profession. The willin suit is propounded 


by one Lila the sole executrix and the residuary legatee. The 
contesting caveator is the Ram Krishna Mission; the Kumar's 


` daughter, Princess Lukshmi, claiming only that the will be 


proved in solemn form.” About 3 or 4 p: m. on the arst Novem- 
ber 1920 the testator, commonly known as the Raja of Khaira, is 


‘alleged to have made the will, the validity of which is challenged 


in these proceedings. About r a. m. on the 2and November 1920 
Kumar Guru Prosad Sinha was seized with an attack of::delirium 
tremens of so violent a nature that he threatened to kill Lila 


- _ with whom he had been living, and to whom, a few hours before, 


he had left the bulk of his’ fortune under the terms of the alleged 
will. From and after the early hours. of the morning of the agnd 
a iis 3 Moo, R. i 282, Sane LE 
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Cvik. November until his death on the 28th November it was conceded 
qo by all parties that-the Kumar was incapax testimonii, 
a Two issues fall for determination in these proceedings :— 
te (1) Did the Kumar execute the alleged will ? 
Bijoy:Protap,: (2) Ifhe did so, was he at the time when he executed the 


a, 


will, possessed of testamentary capacity. In respect of these 
issues, an argument ensued at the bar as to where the onus of 
proof lay. Now, when a will is propounded, there is no doubt 
that a burden lies upon the propounder of satisfying the cons- 
cience of the Court that the document in suit is in truth and in 
fact the last valid will of a free and capable testator. “The onus 
is-i1 general discharged by proof of capacity and the fact of execu- 
tion from which knowledge of and assent to the contents 
of the instrument is assumed.” [per Baron Parke in “Berry v. 
Butlin (1)] but whenever circumstances exist which excite the sus- 
picion of the Court, and “ whatever their nature may be, it is for 
those w` o are propounding the will, to remove such suspicion, 
and to prove affirmatively that the testator knew and approved of 
the contents of the document, and it is only. when this is done 
that the onus is thrown upon those who are opposing the will to 
prove fraud and undue influence or whatever else-they rely on to 
displace the case made of proving the will.” Per Lindley L. J. 
Tynell v. Painton (2), See also Zn the goods of Gopessur Dutt (3). 
In this case, however, I am not concerned to consider or to 
Cee decide upon whom the onus probandi lies In Basanta Kumar 
goii Roy v. Secy. of. State for India (4), Lord Sumner observed that 
“ as their Lordships find evidence sufficient to establish a clear 
conclusion of fact, it cannot matter now by which party it wa: 
given.” In this case not only have the parties adduced before 
me a large: body of evidence, but I have bad the advantage of 
a skilful and analytical survey of the evidence by counsel on 
both sides who. have. not spared themselves in the endeavour 
to-present their clients’ cases in the most favourable and attrac- 
tive form. The burden which they have taken upon their 
shoulders has considerably lightened the weight of my labours, 
and Ihave formed a clear and unhesitating opinion as to the 
judgment which I ought to give. 
. «Now, ‘in considering the evidence relative to the issues rais- 
ed, the first matter which demands my ‘attention is the 
' {1j (1838) 2 Moo. P; C. 480 (484) l 


Fs (2).(1894) P. 157. (3).(1911) 16 C. W. Ne 265 (369). ` ; 
e (4) (1917) Ls Re 4g I. As 113; E.L. R 44 Calce 858 ; 25 C. Le J. 487- 
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will itself. It is not a long will, nora will of -great intricacy, 
but it is couched in technical language; it excludes each 
and every one of the near relations of the Kumar from 
benefiting thereunder, and it provides specifically that the 
.whole of his property shall be given to persons who are not 
of his kith and kin, According to the witnesses who gave 
evidence in support of its validity the draft of the will - was 
dictated by the Kumar without assistance, and without any 
previous discussion having taken place as to its terms, and the 
will itself, after having been read out, was executed by the 
testator and by the attesting witnesses. Three witnesses affirmed 
that it was executed by the testator in their presence, and one 
of these» witnesses Dr. Premnath went further, for he stated: in 
writing on the document itself that at the time when the will 
was executed, the Kumar was ‘in full possession of his senses” 
Now, a number of signatures admitted to be in the Kumat’s 
handwriting were tendered in evidence, and I should ‘be pre- 
pared to hold from a comparison of -these signatures with’ the 
Kumars alleged signature on the will, that the will, 
was not executed by the alleged testator. Not 'one of ‘the 
letters in the signature on the will resembles the same letters as 
used in the signatures admitted to bein the handwriting of :the 
Kumar. Not only are the letters dissimilar, but the words 
which compose the signatures, instead of being somewhat shaky 
and irregular (as was the case with the normal signatures of the 
Kumar) in the words of one witness “are written in a firm hand, 
and in a copy-book style.” But I need not labour this matter, 
because counsel for the propounder in this final address, frankly 
admitted that the signature on the will was not in the Kumars 
normal handwriting. Indeed, he went further, and upon the 
dissimilarity in the handwriting founded an argument ‘in favour of 
the genuineness of the signature on the will, because, in his 
contention, it is unlikely that any one who was minded to. forge 
the Kumars signature, would have made so poor an attempt to 
reproduce his.normal handwriting. As an argument ad koc this 
contention is ingenious, but it is a double edged weapon, for 
the admitted abnormality of a signature is at least some evidence 
that it is not the handwriting of the person who putports to 
have written it. Iam not prepared to hold, in a case where 
the character of the signature is such that the Court.is satisfied 
that the signature is not that of the alleged testator, that the 
Court ought ‘not to -act upon its conviction and. pronounce 
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`S case where witnesses have positively affirmed that the testator’ did 


6 in fact execute ‘the will in their presence, the Court ‘will be slow E 
7 Sto hold the document to be a forgery unless evidence is to be 


found aliunde which tends to confirm the’ conclusion at which the 
Court has arrived independently aad from‘a’ consideration ‘of the 
nature of the signature by which the testator is alleged to have ‘ex- 
ecuted the will; Is any such corroborative evidence forthcoming in 
this case ?. - In the course of the hearing, and in the absence of the 
three doctors: whose evidence Had been taken at various times on 
commission, I expressed the opinion that it would ‘be desirable 


that some medical ‘witnesses of distinction should be examined . 


before ‘me, ahd I have had the- advantage of hearing Col. 
Waters, ‘Lt. Col. Connor and Lt. Col. : Moses in the witness box. 
Now, it was admitted that the Kumar, who was 35 years of age, 
was a man-who had led: an ‘irregular and dissolute life. He was 


usually drunk; in the day time as well at night. His manner‘ 
was that.of an extremely nervous and unstable man, and, accord- `: 
ing to Dr: Premnath “would give the impression that the Kumar - 


Saheb was never in a fixed state of mind, but was in a kind of- 
intoxication which I cannot explain by words. -It was a peculiar 


way about him which is only known to those, who knew him.” His : - 


hands at-all times: used to shake. involuntarily, and: when he was 
writing :the hand-which he used - was seen to tremble. > Admittedly, 


he was á man who had been endowed by nature with a full share: 

of mental capacity, but, according to Dr. Kapur, who saw him - 
about thrée hours before the ‘time at which itis alleged that he: - 
executed the Willy `‘ his: nervous “system was not that of: avery: ` 
intelligent man.” - Expert- medical witnesses have been examined ~ 
with regard to.the signatures on the will. -© In answer to questions- - 


put to him, ‘Col. Waters stated. ? 


Q. ‘Inthe’ case of ‘chronic ane they usually” have trembl- Pa 


sta ne 


ing of hands’ 2—Yes.“ 
And those ‘patients usually’ do iot write in a a firm ‘hand’ ? 


Probably not. i 
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That’ signatare ‘is afirmi sigdature’? ` I oe it tò be so. `` 


304 ue 
Civit. A 
1924 i 
wee 
Lila whoa eft 
C a 
Bijoy Protap. 
m 
\ 
\ 
e 


What doés‘it appear?” a ia veiy ‘fait ‘signature. bs 


It has the appearance of a carefully made n EE Saa 


kepa t 


z% 7 toe 


VouxXLI] j „an MIGH CODRPatoosa0 aret 


an,aleoholi¢;does not , write,in.ayyery.cleanand fironhendlike this ? 
He does nhen it) ised do stsjangie eds od ot bəgəlle 
>And, later, onin hisigviden¢per s iooqxa voy li era Ie} ylbnbl 
„Quo Assume, that he had. been, suffering, dom, that. dS 
time, for, §,;months,, or pethaps..yeass Withy his hapdostApbling. 
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After,that,, would you expect the, handwriting, to. be, whatitdookszc 
like, there,? ;,No 5: this ig.quite, firm and, still. noud oved of bogolir 
Again, ji- Gia seoanei do Geol ed oda Po agtiosyeo vrei 
sQ. iAbout, the, signature p isnit yourweyidence, that ashronigyas 
alcoholi¢s gan peyer write jin afirm handar RAEN MoA 
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copdijion in which you found the Raja.of,K haira,.on, the 21st. about 
Iz noon or sometime after could dictate unaided gwill of. Abisai 
length and, description, between.. 3, and, 4,,p. m. 3,,d,say.No.1:4 
Persong-suffering from „delirium ‚tremens: iş, incompetent, toy make; 
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sibility, „Kle, suffers, from want of, combination,.and continuity Ofi 
thought Therefore, itis.. impossiple „for him,,ta,digtatera will aof, 
this, descriptions. noob wh naggonge qo Hane to aldaqasoai esw 
aNow, ik Col. Davidgon’s,, evidence,is accepted, itip cpneededithat s; 
the, will cannot. stand, but it has been strenuously urged, that ng relis 
ange, ought to he, placed ap, Colia Davidson's. testimony, having i 
regard..to his,;conduch).and..the ,gontradigtory: , statements, which, ha, 
hag; made, v Colo: Davidson. has. not, given, evidence in thig.Gourtyor 
andviffit were ngt.that.I,am satisfied, that it,isnmy idutyto.-der-sppid 
indeed p.dtsis, not possible to arriye at a, sound conelusion, on ithesss 
second isque without appraising nthe, value,of,..Col:. Dawidsan’s) evisio 
dence, I-should, have, been glad ‘to refrain from any,animadyersionyy. 
upon the,conduct.of a, professional,.man. The course jwhich,-Cal. od 
Davidson adopted. was, -indesd,:a strange, one f It., appears thatn dog 
January..z92y .he: was,aproached,i by one, B. Ce Ghatterjgera Whol 
claimedıta:be 2n: Advocate,! and, Chatterjee requested him togivapp 
him a icertificate. as. to; the soundness of, the Kumar’s mental faculnos 
ties onthe. vz rst: November.: That, certificate he gave, jhe;stateg; incw 


- the form of-a-written'statement,,,that as, this document:wasinot forths:;. 


coming vat. the: trial, „I: am) unable,to say what» the-terms.9fithe,,j; 
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between 3 and 4 p. m. and, was.in, possession of his, sens45, Aade 
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this. description, and it is even more inadvisable for him to do’ so 


without previously having satisfied himself as to the indentity and - 


position of his interrogator. Col. Davidson, however, being under 
the impression that Chatterjee and Sircar were in some way or other 
connected with the case in the interest of the persons who were 
seeking to invalidate the will, although he appears to have made 
no enquiries in the matter, answered the interrogatories then and 
there, and received Rs. 200 for so doing. About a week: later 

Chatterjee once more approached Col. Davidson, on this occasion 
being accompanied by one P, N., Sinha. A further set of interror 
gatories were handed to Col. Davidson. These interrogatories in 
my opinion, were of a very improper nature. Interrogatories Nos. 
12,13, 14 and 15 were obviously in the nature of cross-examination 
of Col. Davidson on the answer which he had given to interro» 
gatory No. 6. on the 8th August. They are as folllows :— 

No. 12. Do you think from your observation of the condition 
of the patient at ra noon and from the further admitted fact that 
at 12 midnight the pa ient was suffering from an acute attack of 
delirium tremens, that itis likely that the patient dictated the will 
between 3-and 4 p. m. without assistance from anybody ? 

Answer: I do not think it likely that he could have dictated 
a will connectedly without marked assistance. In fact Taylor at 
at page 896 6th Edn. on Jurisprudence, considers a person;suffering 
from delirium tremens incompetent to make a will unless his 
mind clears up before death, but as the will is said to have: been 
made on the 21st, and his condition of delirium tremens’ was more 
marked on the 22nd, this exception does not hold good. 

No. 13. What is your reason for stating that you would not 
controvert Dr, Premnath’s statement that he actually dictated the 
will between 3 and 4 p.m. ? 

. Answer: I think I would prefer to accept the opinion of 
Taylor. It depends upon what one means by dictation of a will, 
In such dictation external help, may have been largely exercised. 

-No. 14. Do you mean, not being present between 3 and 
4 p.m. when the will is supposed to have been dictated you would 
not like to say anything against the statement on oath made by a 
doctor known to you, on the strength of your opinion, although 
based upon scientific deductions ? 

. Answer: See above. 

No, 15. Do you believe that your opinioa is supported by 
medical science ? 

. Answer: Yes, by the highest authority. 
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Civite’ I find it difficult to understand how Col. Davidson could have 

ER thought it in consonance with his position as a professional man 

Pee to answer such questions, and my perplexity is increased when I 

v. find that he has admitted that between the date when the questions 
Bijoy -Protap. 


pE were left with him, and the date when he answered them, some 
three days later, he received 3 pages of blue paper filled with 
medica] authorities upon the subject, and in substance suggesting 
the form which his answers should take. But answer them he did, 
and he received a further fee of Rs. 200 for the answers which he 
gave on that occasion. Nay more, on the 30th August he produced 
in Court a further set of answers to the identical questions ‘which 
had been put to him on the 8th August, and on that occasion his 
answer to question No. 6 was in direct contradiction of the answer 
which he had given to question No. 6 on the 8th August. His 
answer is as follows : 

A. Yes, after seeing the will, and knowing the condition of 
the patient when I saw him; also from the fact that the patient 
suffering from delirium tremens is mentally unfit to make a will. 

On these facts I am invited to come to the conclusion that Col. 
Davidson is a man who is ready to give a medical opinion, true 
or untrue, if only he receives adequate remuneration for so doing. 
For the reasons which I am about to give, I refuse to accept as 
correct this grave imputation upon the character of a well-known 
professional man. Col. Davidson has endeavoured to explain his 
answer to interrogatory No. 6 on the 8th August in more ways 
than one. He stated that throughout he was under the impres- 
sion that Chatterjee was submitting questions to him on behalf 
of those who were opposing the will. But, in my view, this 
suggested explanation is no explanation at all. There appears to be 
no reason why a scientific witness should not be a witness of one 
or more orall of the parties toa legal proceeding. Toa profes- 
sional man, it matters not which party calls him asa witness. 
What is of concern to a medical witness is the accuracy of the 
scientific opinion which he expresses, not the party by which such 
evidence is tendered. Col. Davidson also sought to explain this 
answer by indicating that if he had seen the will before he had 
replied to the interrogatory No. 6 onthe 8th August, his answer 
would have been to the contrary effect. But if, as he asserted, the 
Kumar at 12 noon on the 21st November was suffering from deli- 
rium tremens, it is conceded that he was incapable of duly making 
not only the alleged will, buta will of any description whatever. 
Further, Col. Davidson attempted to excuse his answer to interro- 
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gatory No. 6 on the ground that, although he was satisfied on the 
21st November that tne Kumar was not possessed of testamentary 
capacity, Dr. Premnath might honestly have formed a different 
opinion, and that Dr. Premnath’s view depended upon what Dr. 
Premnath “ considered sufficient metal capacity to form a will.” 
But was that a reason which would justify Col. Davidson in 
refraining from stating an opinion which he had himself formed 
as to the Kumars condition? Surely not, for in such circums- 
tances suppressio vert and suggestio falsi are one and the same 
thing. In my opinion, none of these suggested explanations have 
any substance in them, After mature consideration I am satisfied 
that the real reason which induced Col. Davidson to answer interro- 
gatory No. 6 on the 8th August in the way he did, was that he 
knew that at that time there was no longer any real opposition 
to the will: that all the persons who were believed to have an 
interest in the Kumar’s estate had settled their differences, and that 
all parties were at one in their desire to establish the sounduess of 
the testator’s mental capacity. It was, in my opinion, with that 
information before him that Col. Davidson was invited to answer 
the interrogatories which were put to him on the 8th August. Col. 
Davidson stated that Chatterjee or Sircar soothed his misgivings by 
suggesting that Col. Davidson “could not call Dr. Premnath a 
liar,” and that he replied “ his answer depends upon what he con- 
siders mental capacity, but a man suffering from delirium tremens 
could not make a will.” Having salved his conscience by this 
protestation Col. Davidson, in my opinion, allowed himself to be 
persuaded that he was justified in departing from -what his pro- 
fessional instinct must have told him was the proper course for 
him to pursue. Hincillee lacrime ; I regret to say that in these 
Courts instances not infrequently occur in which medical 
men, not of any standing or distinction, give medical certificates, 
for instance, for the purpose of obtaining the adjournment of a 
case, on grounds which after investigation turn out to be whully 
insufficient to justify the exemption of a witness from attendance, 
thereby forsaking their position as men of science in order to oblige 
a patient. But complaisance and the pursuit of science go ill together, 
and if as a result of this case every member of the medical commu- 
nity in future determines to hold the traditions of his profession 
sacrosanct and inviolable, then, indeed, the enquiry will not have 
been undertaken in vain. It was, however, contended by counsel on 
behalf of the propounder that it is inconceivable, if Col. Davidson 
had found that the Kumar on the morning of the 21st November 
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was suffering from delirium tremens, that he should not have pres-: 
cribed specific drugs for that disease. I am not impressed with 
this contention. The medical evidence adduced was to the effect 
that the mode of treatment to be followed in the case of delirium 
tremens depended upon the urgency of the situation: that in case 
of delirium tremens the main endeavour of the physician should 
be to induce rest, and that the desired result would be obtained at 
least as efficaciously by good nursing as by the use of drugs. 
Neither Col. Waters, nor Col. Moses were prepared to say in the 
circumstances of this case that the course pursued by Col. David- 
son on the 21st November was wrong. From these reasons I accept 
the evidence of Col. Davidson that atr2 noon on the 21st November 
the Kumar was suffering from delirium tremens, and was nof of 
sound disposing capacity. Having regard to the view which I 


` entertain in respect of the evidence to which I have referred I 


find myself unable to place any reliance upon the evidence of Dr. 
Premnath., It is fair to’ this witness to state that he has consis- 
tently affirmed that at the time when the Kumar executed the 
will in suit he was in full possession of his senses, but, in my 
opinion, both Dr. Premnath and Fakir Chand have also consis- 
tently minimised the gravity of the Kumar’s illness. In his state- 
ment on the 26th March 1921 no mention whatever is made by 
Dr. Premnath that at any time during his illness the Kumar 
was suffering from delirium tremens, or indeed from delirium at 
all. His description of the violent attack of delirium tremens from 
which admittedly the Kumar was suffering at 1 a.m. on the 2and 
was as follows : 

* I was with him at r a.m. and gave’ a prescription. The Rani 
Ssheb got medicine from a chemist’s shop herself leaving me in, 
charge ofthe patient. The medicine had the desired effect and 
the Kumar slept the rest of the night”. l 

On the 31st October 1921r, in his evidence on commission; 
Dr. Premnath went somewhat further, for he stated “ After the 
same midnight I was sent for againandI went and found him 
excited”, Until he gave evidence in July 1922 Dr. Premnath 
however never thought it necessary or proper that he should men- 
tion that the Kumar was suffering from delirium tremens”. On the” 
asth July 1922 Dr. Premnath in his evidence on commission 
stated that he hrd fever, and " otherwise he was alright.” Te is 
strange, indeed, if that were so, that it should have been neces- 
sary on that day for Dr. Premnath to visit the Kumar on 4 occas- 
sions,{ Dr. Kapur twice, and Col. Davidson once. From the time 
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that he wrote his certificate of mental capacity on the will, until 
his cross-examination on the 25th July 1922, Dr. Premnath, in my 
opinion, deliberately refrained from mentioning that the Kumar 
suffered from delirium tremens, because be was determined to 
support the hypothesis that the will in suit was that ofa free and 
capable testator. Itis, to my mini clear that in this matter Dr. 
Premnath throughout assumed the part of a partisan, and not that 
of a scientific expert, and 1 am unable to place reliance upon his 
testimony. Upon the evidence I find that Fakir Chand and Uttam 
Chand were minded to pursue a similar course to that adopted by 
Dr. Premnath, and, in my opinion, having regard to the facts 
elicited at this enquiry, I find myself unable to accept the story 
told by these witnesses as to the circumstances under which the 
Kumar dictated and executed the document in question. It is, 
in my opinion, an incredible story, and I reject it. 


During the trial of this suit two persons were present in 
Calcutta, and were available as witnesses to material facts, Mehta 
Bahadur Chand, and Lila, the propounder of the will. Mehta 
Bahadur Chand went into the witness box, and in the course of 
his evidence he gave the following answers to questions put to 
him, 

Q. On the 21st November what was the Raja doing? He 
was lying on the bed. 

Q. Washe sleeping? No he was awake. 

Q. Did you have any talk with the Raja? I simply asked the 
Raja whether it was his will and he said it was and then I signed 
it. 

Q. How did you find him when you went there? He was 
ill, 

Q. Was he in his sense or unconscious? He was conscious. 

Q. Was he talking rationally? I did not have any other 
talk except asking him whether it was his will and he said that it 
was and I signed it, 

Q. From what you saw of the Raja on that occasion did it 
strike you that he was in a fit condition to make a will, fit physi- 
cally or mentally ? He was sensible enough because a few minutes 
after he told me that he wanted to shift from this place because it 
was damp and he wanted me to engage some other house for him. 
Then I took the Rani with me in a motor car and went to another 
house on the Mall, Max Minz house, which was available for rent 
but they said for a few days it could not be vacated. 

Q. Did you see him on the aand? Yes, 
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Q. What was he like? I did not talk to him. 

Q. What was he like to look at? He was at rest. He was 
not asleep, though he was lying down, and 1 think at that time he 
was under the care of a nurse. 

Q. He was lying on the bed not asleep, resting? Yes. 

Q. What was the difference between his condition as you 
marked it on the 22nd from what it was on the 21st ? On the aand 
I did not speak to him, I only waited beside him and remained 
quiet. 

Apart from speaking to you did he present the same physical 
appearance on the 22nd as on the 21st? No; his condition 
appeared to be worse. 

In what way ? His face did not bear that cheerful appearance 
as it did on the arst. . 

He was lying on the bed on each occasion, apparently neither 
asleep nor anxious to talk but the only difference in his appearance 
apart from not speaking was that he hada cheerful appearance 
and in his breathing. 

Breathing rather hard? Yes on the 2and he has a less cheerful 
appearance as on the 21st. 

Did you know what his temperature was ? No. 

Did you know that it was 104 deg? No. 

Court: What do you mean by “ cheerful appearance.” 

Was he smiling? No. I only saw it was cheerful in com- 
parison with his appearance on the 21st, 

If he was not smiling he was lying there on the bed with his 
eyes shut on both occasions? Yes he was lying on the bed not 
wishing to speak. 

With his eyes shut and not smiling ? Yes. 

On what ground do you base your statement that he looked 


cheerful? On the 2end ? 


On the 21st? Onthe atst his breathing was normal. I use 
the expression ‘‘ cheerful” in the sense in which a man in a normal 
condition, who is not ill... ...s0. 

Therefore the only difference was that on the 22nd he was 
breathing rather hard? Yes. 

Now, if it be true that the Kumar's condition, except in respect 
of his breathing, was the same at 4 p.m. on the arst November as 
it was at 4 p.m. onthe 2and November, then this witness’s evi- 
dence corroborates the view that the deceased was not of sound 
mental capacity on the 21st November, for upon the 22nd Novem- 
ber ex concessis the Kumar was incapable of making a will, But 
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I observed the demeanour of this witness as he gave his evidence, 
and I was not impressed with the manner in which he did so. He 
appeared to me to be indisposed to give direct or straightforward 
answers even to questions the answers to which could have present- 
ed no difficulty to him, and I do not feel that I should be justified 
in placing reliance upon his testimony. Lila was not called as a 
witness, although she is the propounder of the will, and could have 
given invaluable testimony as to the physical and mental condition 
of the Kumar at all material times. In answer to an enquiry from 
me Lila’s counsel stated that if the Court believed the other 
witnesses called in support of the will her evidence was unnecessary, 
and if the Court disbelieved the other witnesses the Court, in his 
view, would not be disposed to pronounce in favour of the will by 
reason of any evidence which Lila might give. In my opinion, 
Lila was the most important of all the witnesses, and ought to have 
been called in support of the will, and the fact that she was deli- 
berately kept back from the witness box was made the subject of 
forcible, and I think justifiable, comment by counsel for the 
contesting caveator. From her absence in the witness box I am 
disposed to draw, as I am entitled to do, the inference that if she 
had gone into the witness box, and had told the truth, her evidence 
would not have supported the validity of the will, while if she gave 
false evidence her actions in connection with the Kumar's affairs 
would not have borne investigation in a Court of justice. In 
these circumstances, I find that the Kumar Guru Prosad Sinha did 
not execute the document in suit, and that at the time when it 
was alleged that he did so he was not possessed of sound disposing 
capacity. I hold that the document in suit is not the will of the 
alleged testator Kumar Guru Prosad Sinha, and I pronounce 
against its validity, and direct that probate do notissue in respect 
thereof, I do not regard it as either desirable or necessary that I 
should express any opinion in connection with certain other matters 
relating to the disposal of the Kumar’s estate after his death which 
were canvassed at the hearing. The main issue which I had to 
determine in these proceedings was whether or not the Kumar 
executed the document in suit. I have found that he did not 
execute this document. In these circumstances the question may 


be asked, who then did place the name of the Kumar upon the - 


alleged will? This isa matter as to which further enquiry will 
have to be made. All the documents in these proceedings will be 
impounded, and will be forwarded to the proper authorities for 
further investigation, with a view to ascertaining whether it is 
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advissable or not to institute criminal proceedings, against the 
pérsons who were concerned in the transactions relating to the 
document in suit. All the three caveators who have appeared are 
entitled’ to have their costs as against the propounder of the will. 
As regatds any further question of costs, liberty to apply. ° 
H. C. De: Attorney for the Applicant. . f 
“Dutt & Sen and S. C. Ghose: Attorneys for the objectors. 


A. T, M. Probate refused. 


7 


APPELLATE CRIMIN AL. 
Before Mr. Justice M. N. Mukerji, and Mr. Justice Duval, 


SARODA CHARAN MISTRI AND ANOIHER 
, v. 
KING-EMPEROR,* 


Reference—Criminal Procedure Code (Act V of 1898), Sec. 307— Making 
reference, if obligatory —Dissent from jury as to character of offence— 
Failure to refer, effect of. 

Fer curiam: The Sessions Judge in his charge to the jury summed up 
for an acquittal of the two appellants. The jury brought in a unanimous ver- 
dict of guilty under section 302 I. P. C., in respect of the appellant M and 
under section 32381. P. C. in respect of her brother, another appellant. The 
learned Judge observed that the differentiation of the cases of the two accused 
by the jury did not appear to him to be justified and stated ‘‘If the accused are 
at all guilty, then they are both certainly guilty of murder.” In his charge 
too he had given his ruling that ifthe two accused knew they were administer- 
ing aconite they were guilty of murder andthe charge under section 328 was 
unnecessary ; 

Held, that after this clear and definite expression of opinion onthe part of 
the Sessions Judge both to the jury and in his-judgment, his duty under the 
law was to make a reference under section 307 of the Code of Criminal 
Procedure. < 

That in the present case it was not found necessary for the High Court 
to direct the Judge to submit the case to the High Court for consideration 
under section 307 Cr. P. CS 


+ Undefended Criminal Appeal No. 34 of 1925, against the order of G, C. 
Sankey Esq, Sessions Judge of Backerganj, dated the 2grd December, 1924, 


VoL. XLL] HIGH COURT. 


-© Per Mukerji;: 9: Itis ordinarily a ‘matter entirely within the discretion of 
the Judge as to whether he should make a reference or not. - 


. Where the conditions necessary for the application of section 307 of. the 
Code of Criminal Procedure are present, it is obligatory upon, and not a 
matter of discretion with, the Sessions Judge to make a reference to the 
High Court. ifthe Judge fails to doso, he fails to exercise his jurisdiction. 
This failure operates to the prejudice either of the Crown or of the accused. 


Where the Sessions Judge felt that the verdict of the jury was “wrong, and 
that if he accepted the verdict in its entirety he would ‘be unable to do 
justice to the accused : ` 


Held, that the ends ‘of justice demanded a reference to the High Court 


under section 307 of the Code of Criminal Piocedure 


That as the Judge failed to exercise his jurisdiction, the High Court’ could 
direct him to submit the case to it under section 307 Cr. P. C. i 

It is not the law that before making a reference the Judge must be satisfied 
that the verdict of the jury is perverse. It is sufficient that he should be ‘clearly 
of opinion that a reference is necessary for the ends of justice : Zsmail Sarkar 
v. King-Emperor (1). i 

Appeal by the Accused under section 410-of the Code of 
Criminal Procedure. ad 


The accused Saroda Charan was convicted and sentenced to 5 
years’ rigorous imprisonment under section 328 Indian Penal’ 
Code and Madhumala alias Sankudi to transportation for life under 
section 302 Indian Penal Code. 


The material facts appear from the following order of the Ses- 


sions Judge : 


“The jury bave unanimously found the accused Madhumala 


guilty.under section 302 Indian Penal Code and Saroda guilty 


under section 328 Indian Penal Code. I consider that it is . 
necessary in the interests of the accused to comment briefly on- 


the circumstances of the case. The fact that the accused adminis- 
tered aconite to their father and that he died as the result is 
admitted. The story of the accused was that they did not know 
that the drug they administered was poison. They had been. 
given it by one Kadamali as a medicine. Their father treated 
them extremely badly and they hoped to cure, him by giving him 


this medicine. The story of the accused is probably false and- 


has certainly been unhesitatingly rejected by the jury. Had 
I been trying the case alone, I should have been inclined to give 


the accused the benefit of the doubt.. I do not however think . 


that I am justified in pressing the slight doubts that remain in my 


(1) (2918) 23 C. W. N. 747. 
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mind to the extent of referring the'case to the High Court.under sec- 

tion 307 Criminal Procedure Code. The differentiation of the cases 

of the two accused by the jury does not appear to me to be justified. 

If-the accused are at all guilty then they are both certainly guilty 

of murder. As however J consider that Saroda can be adequately 
punished under section 328, I consider that I am justified in 

accepting the verdict. In the case of Madhumala there can of 
course be no question of imposing the death penalty. -She had 
the gravest provocation and is only a girl aged 17 or 80, 1 have 

the greatest reluctance in imposing the only alternative sentence 

which the law permits. I feel confident however that this isa 

case in which the prerogative of mercy will be exercised. There 

can certainly be no case for punishing the girl more sever- 
ely than her brother. Her father had treated her in the most 
abominable manner, and was a person of the most brutal and 
depraved character. The accused were of course wrong in taking 

the Jaw into their own hands, but it is difficult to feel anything ` 
but sympathy for them. I therefore draw the special attention 

of the District Magistrate to this case in the hope that he will 

move the authorities to reduce the sentence imposed substantially. 

In the result the Court accepting the unanimous verdict of the 

jury convicts Modhumala alias Sankudi under section 302 Indian 

Penal Code and sentence her to transpor tation for life. Also- 
accepting the unanimous verdict of the jury the Court convicts 

Saroda Charan Mistri under section 328 and sentences him to 5 

years rigorous imprisonment.” 

The following judgments were delivered : 

‘Mukerji, J :—It is difficult to comprehend the exact import of 
the order which the learned Sessions Judge has passed in this case. 
His summing up was a perfectly fair one, and as far as one can say 
from a perusal of the heads of charge recorded by him, he seems 
to have summed up for an acquittal of the two appellants. 

The jury brought in a unanimous verdict of guilty under section 
302 Indian Penal Code in respect of Madhumala and under section 
328 Indian Penal Code in respect of Saroda Charan Mistri, 

The learned Judge states in his order that had he been trying 
the case alone he should have been inclined to give the appellants 
the benefit of the doubt on the question as to whether the appel- 
lants knew that the drug they administerei was poison but as the 
jury seemed to have unhesitatingly rejected the case for the defence 
on this point, he thought that he was not justified in pressing “the 
slight doubts” that remained in his mind, to the oxtent of referring 
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the case to this Court under section 307 Criminal Procedure Code. 
This otservation of the learned Judge may be taken to indicate 
that his disagreement with the jury was not such a complete dissent 
as to lead him to consider it necessary for the ends of justice to 
submit the case to this Court under the provisions of the said sec- 
tion. To this extent, perhaps, and if there was nothing else, his 
refusal to refer the case may be justified. 

The learned Judge however, goes on to observe in his order 
that the differentiation of the cases of the two accused by the jury 
did not appear to him to be justified and he states further thus, 
“If the accused are at all guilty, then they are both certainly guilty 
of murder.” In his charge too he had given his ruling that if the 
two accused knew they were administering aconite they were guilty 
of murder and the charge under section 328 was unnecessary. After 
this clear and definite expression of opinion on his part both to the 
jury and in his judgment his duty under the law was to make a refe- 
tence. The duties of a Judge in this respect are clearly laid down 
in the section itself. That section lays down that on certain condi- 
tions existing viz., there being a disagreement between the Judge 
and the jury, and the Judge being clearly of opinion that it is 
necessary for the ends of justice to submit the case, he sha// submit 
the case accordingly. No doubt it is ordinarily a matter entirely 
within the discretion of the Judge as to whether he should make 
a reference or not. This discretion however, as observed in the case 
of Queen Empress v. Guruvadu (1) “should always be exercised 
when the Judge thinks that the verdict is not supported by the 
evidence ; it is the only way in which a miscarriage of justice by 
a perverse verdict of a jury, which is of frequent occurrence, can 
be remedied by the High Court.” It is no longer the law that 
before making a reference the Judge must be satisfied that the 
verdict is perverse, it is sufficient tbat he should be clearly of opi- 
nion that a reference is necessary for the ends of justice: Zsmat? 
Sarkar v. King-Emperor (2). The doubts entertained by the 
learned Judge on the question of knowledge coupled with 
his definite eonviction that the case was one of murder, if of 
any offence at all, made it obligatory for him to make a reference ; 
his dissent from the verdict as to the character of the offence, of 
which the accused were guilty, was a clear, full and complete dis- 
sent nor can it be doubted fora moment that the ends of justice 
demanded a reference, which would have enabled this Court to deal 

(1) (1890) I. L, R. 13 Mad. 343. 

(2) (1918) 23 C. W. N. 747. 
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with the facts and determine, whether the appellants were really 
guilty and if so, of what effence, 

The learned Judge has refrained from making a reference for 
reasons to which I shall presently refer. Although the offence if any 
of Saroda Charan Mistry is in the opinion of the Judge nothing less 
than murder he thought that the said appellant could be adequately 
punished under section 328 Indian Penal Code and he sentenced 
him to undergo rigorous improsonment for 5 years. This is some- 
what incomprehensible. As regards Madhumala the learned Judge 
passed upon her, as he says, with the greatest reluctance, the only 
alternative sentence which the law permits and he recommends 
that the District Magistrate should move the authorities for reduc- 
tion of her sentence. He says that he is confident that this is a 
case in which the prerogative of mercy will be exercised. He states 
that he feels that there was certainly no case for punishing the girl 
more severely than her brother. 


` Itis clear then that the learned Judge felt that the verdict of 
the jury was wrong, and that f he accepted the verdict in its en- 
tirety he was unable to do justice to the accused. It follows there- 
fore that the ends of justice demanded a reference to this Court. 
‘The conditions necessary for the application of section 307 Criminal 
Procedure Code being clearly present the duty of the learned Judge 
was to make such a reference, and oace the conditions are present 
that course is obligatoy and is no longer a matter of discretion at 
all; it should be remembered that the word used is “shall”. If 
under circumstances such as those that are iv this case the learned 
Judge fails to do what the law requires him to do and thus deprives 
this Court of an opportunity to deal with the case on its merits, he 
does something more than merely active in the erroneous exercise 
of his .discretion. He fails to exercise his jurisdiction and this 
failure operates to the prejudice either of the Crown or of the 
accused, and, speaking for myself, I am of opinion that it is well 
within our power under section 439 Criminal Procedure Code to 
direct him to submit the case to us for our consideration under 

section 307 Criminal Procedure Code. 
It is however not necessary in the present case to exercise those 


_ powers. The verdict of the jury is illogical, absurd and inco.nprehen- 


sible and I entirely agree with the learned Judge that no differen- 
tiation can possibly be made between the cases as against the two 
accused and that the offence committed by them is either murder 
or nothing at all. The verdict brought in by the jury is only 
explicable on the supposition that there was a misunderstanding on 
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the part of the jury of the law as laid down by the learned Judge 
As I have already stated there is no misdirection in the learned 
Judge’s charge to the jury to which this erroneous verdict can be 
attributed. a? a 

I have perused the record with some degree of care and I have 
no hesitation in saying that I share in the doubts which the learned 
Judge entertained as to the guilt of the appellants. It will not 
serve any useful purpose to recapitulate the points upon which my 
doubts are founded, for they are set out in the learned Judge’s 
charge with sufficient particularity and precision. I agree with him 
in holding that it has not been proved to my satisfaction that the 
appellants are guilty of any offence, I accordingly allow the appeal 
and order that the appellants be acquitted and discharged. 

Duval J. I agree that the appeal by these two prisoners must 
be allowed and that the Judge should have made a reference for two 
reasons—(i) that the jury refused to accept his ruling that the evi- 
dence revealed a case under section 302 or nothing and so the find- 
ings against the male accused under section 328 only were not 
justified by the evidence and (ii) that though there were circum- 
stances which shew that the two accused knew they were adminis- 
tering a drug surreptitiously in the deceased’s food and there is evi- 
dence that they were in bad terms with him, there is practically no 
evidence that they knew that the drug given to them to use would 
cause hurt much less death. 


A. T. M Appeal decreed : Appellants acquitted, 





“CRIMINAL REVISION 


Before Sir Babington Newbould, Knight, Judge, and Mr. 
Justice B. B. Ghose. 


A. H. TURNER alas ABU HOSSAIN 
v. 
KING-EMPEROR.* 


Leave to appeal—Criminal Frocedurs Code (Act V of 1898), Sec. 449 (e)— 
- Leave to appeal, when and by which Court, to be granted. 


_*Criminal Miscelleneous Case No. 24 of 1925, in the matter of an Application 
for leave to appeal against the order of Mr. Justice C, C. Ghose, dated the 2nd 
December, 4924, 
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‘An application for leave to’ appeal under clause (c) of section 449 of the 
Code of Criminal Procedure is to be heard by the Division Bench and not by 
the Judge who tried the case. Before -such leave is granted, the ‘‘ question of 
status” is to be decided and if it be decided in favour of the accused, he fs entitled 
as of right ‘to appeal, i 

Application under clause (c) of section 449. of the Code of 
Criminal Procedure by.the Accused. 


The accused was tried in the High Courtin its Ordinary 
Original Jurisdiction by Mr. Justice C. C. Ghose and a special 
jury on charges framed undersections $88 4$3,, 471, 474, 385 and 
42% ‘Indian Penal Code. The Hon’ble Judge in agreement 
with -the jury, convicted the accused, and sentenced him to undergo 
rigorous imprisonment for 3 -years on the first charge, 2 years 
onthe second, fourth and sixth and 1 year on the third and fifth 
charges, sentences running concurrently. 


‘Mr, Charu Chandra Biswas (Advocate) and Babu Manindra 
Kumar Bose for the Petitioner. 


Mr. B. L. Mitter (Standing Counsel) for the Crown, 
GA V. 


The judgment of the Court was as follows : 


. This is an application under clause (c) of section 449 Criminal 
Procedure Code for leave to appeal against the conviction in a case 
tried by a jury in this High Court. This is the second time 
that such an application has -been made to this Court since the 
power to appeal in such cases was introduced by the recent amend- 
ment of the Code of Criminal Procedure. In the first case that of 
T. C. S. Martindale v. King-Eemperor (1), the application for leave 
to appeal was also heard by this Bench. It was then granted on 
an ex parte application. After the granting of leave to appeal the 
appeal itself was subsequently heard by another Bench and it 
was then ‘held that the application for leave to appeal should be 
made on notice to the Crown. Further one of the Judges who 
heard that appeal was of the opinion that though a Division 
Bench had jurisdiction to entertain and dispose of the applica- 
tion nevertheless as a matter of convenience and expediency the 
application should have been made tothe Judge who tried the 
case, , When the application was made for leave to appeal 
orders were passed that the. application should be made to this 
Bench, at the same time we were informed that this order was no 
bar to our deciding whether or not applications of this nature 


(1) (1924) 40 C. L. J. 236. 
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should be made to a Division Bench orto the Judge who heard- 
the case. 

The point is one of considerable importance as a matter of 
procedure, and has been fully argued before us by the learned 
Standing Counsel and the learned Advocate who appeared for the 
petitioner. The relevant portions of section 449 Criminal Pro“ 
cedure Code are in the following terms :—"“ Where a case is tried 
by jury in the High Court in a presidency town and the High 
Court grants leave to appeal on the ground that the case 
would, if it had been tried outside a presidency town, have 
been triable under the provisions of this Chapter, them an 
appeal may lie to the High Court on a matter of fact as well as 
on a matter of law.” In order to determine the question: of. con- 
venience and expediency the first point that arises is what: 
is to be decided before leave to appeal is granted. 

On behalf of the petitioner it is contended that if he is able 
to show that the case, if ithad been tried outside a presidency’ 
town would have been triable .under the provisions of Chapter 
XXXIII of the Code, then he hasan absolute right of appeal. 
The learned Standing Counsel contends that before leave to 
appeal is granted not only must the Court. be satisfied on this 
point which for convenience we may call “the question of 
status” but also that there are other circumstances which render. 
the case a fit one for allowing an appeal. This-issue is clearly 
raised inthe present application, since tlie petition for.leave 
to appeal is based on the assumption that- there is an absolute 
right of appeal if the status is proved. It appears to us that: 
the contention raised on behalf of the petitioner’ is right. 
Except for the provisions in section 449 granting an appeal the 
provisions of Chapter XXXIII are by section 443 applicable. 
only to cases of trials outside a presidency town. Section 449 gives 
the right of appeal against the decision of a High Court in’ 
three classes of cases. The first class is cases tried by juryina 
High Court under the ‘provisions of this Chapter and can’ 
only apply to High Courts outside a presidéncy town Thé 
second class of cases are those which would otherwise be tried- 
under the provisions of this Chapter but are under this -Code 
committed to or transferred to the High Court and ‘tried by- 


jury in. the High Court. In these two classes of cases an- 
absolute right of appeal is given. It is contended by the learn-- 


ed «Standing Counsel that if it had been intended ‘to give an‘ 
absolute right of appeal in the third class of cases similar words. 
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A. H. Turner appeal would be unnecessary. We are unable to accept this conten- 
tion. The cases which come under clause (b) would sometimes 
be tried by jury in the High Court in a presidency town. 
In such cases the accused if convicted. would have the abso- 
lute right of appeal and it is difficult to understand why the 
Legislature should give this right of appeal in some cases tried 
by such High Court and not in others. The necessity for the 
insertion of the condition of granting leave to appeal in clause 
(c) appears to us to be due to the fact that in cases which 
come under clause (b) the question whether Chapter XXXIII is 
applicable or not has been decided before the case is committed 
to or transferred to the High Court, In cases which come under- 
clause (c) this question has not arisen, and it was necessary for 
the Legislature to provide fora decision of this question. ‘We 
think that the clause is not well drafted, but its meaning is - 
that “ the question of status” is to be decided by the Hi,h 
Court before leave to appeal is granted, and that if that is décided 
in the-accused’s favour he is entitled as of right to an appeal. 
The wording of-clause (c) also supports this view, since it states > 
the ground on which leave to appeal may be granted. We do not: 
think that this ground would be stated in this manner if other - 
grounds had to be considered by the Court when granting leave to 
appeal. Itis urged that the power to grant leave to appeal also 
includes the power to refuse leave to appeal. That isso. But: 
if the power to grant leave to appeal is limited toa single ground 
all that follows is that the Court which has power to grant leave 
to appeal on that ground can refuse leave to appeal when that | 
ground is not established. a FO 
We hold therefore that the Court to whom an application for ' 
leave to appeal is made, has only to decide whether the case 
would, if it had been tried outside the presidency-town, have 
been triable under {the provisions of Chapter XXAIII of the 
Code of Criminal Procedure. The conditions that would make: 
acase, if it had been tried outside a presidency town, triable 
under Chapter XXAIII are set out in sub-clauses (a) and (b) of 
clause (1) of section 443, and are as follows :—(a) that the- 
complainant andthe accused persons or any of them are res? 
pectively European and Indian British subjects or Indian and | 
European British subjects : (b) that in view of.the connection - ; 
bs with the case of both an European British subject and an Indian - 


v. 
King-Empezor. 


British subject, it is expedient for the end of justice that the 
ease should be tried under the provisions of this Chapter. So 
far as the cases coming under’ sub clause (a) are concerned we 
cannot see that the Judge who tried the case would be ina 
better position to decide this simple issue than a Division Bench. 
As regards sub-clause (b)‘cases might occur in which it would be 
easier for the Judge who tried the case to decide whether that 
condition has been established, but we think that such cases 
would be rare and they would not be sufficiently frequent to render 
it desirable that the application should be heard by the Judge 
who tried the case rather than a Divisional Bench. On general 
grounds we think it is desirable.that the application for leave to 
appeal should be heard bya Divisional Bench rather than by a 
single Judge. In this country it is unusual for the Legislature -to 
make provision for leave to appeal to be granted by the Court 
against which the appeal is sought tobe preferred. In England 
the provision is more frequent, but that is usually qualified by 
providing for an appeal against an order refusing leave to appeal, 
We think therefore that since no appeal would lie against the deci- 
sion of the single Judge refusing leave to appeal under this section 


_ it is better in the interest of justice that the application should be 


heard by a Divisional Bench. 


In the present case itis not disputed that the facts bring it 
within sub-clause (a) of clause (1) of section 443 Criminal Proce 
dure Code and we accordingly grant leave to appeal in this case. 


A. T. Me . Leave jto appeal granted, 
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APPELLATE CIVIL 


Before Sir Ewart Greaves, Knight, Judge, and 
Mr, Justice M. N. Mukerji, 


SIVADAS DUTT AND ANOTHER 
v. 
BIRENDRA KRISHNA DUTT.* 


Rent, abatement of—Suit by Co-shaver landlord—Separate collection. 


In a suit by a co-sharer landlord, who under an arrangement between himself, 
his co-sharers and the tenants, is entitled to collect his share of the rent separately 
the tenants are entitled to apply for an abatement of rent: Maharaja Kesko 
Prosad v. Ramdeni (1) followed. Bhoopendra v. Romon (2) distinguished. s 


‘ ` Appeal by the Defendants, 


* Suit for rent. 

The material facts appear from the judgment. 

. Babus Jogesh Chandra Roy and Pankaj Kumar Dutt for the 
Appellants. i 

Babus Hiralal Chuckerbutty and Shama Das Bhattacharyya for 
the Respondent, 

The judgments of the Court were as follows : 

Greaves J: This is an appeal by the defendants against a 
decision of the Subordinate Judge of the first Court of the 24 Par- 
ganas confirming a decision of the Munsiff, rst Court, Baruipur. The 
plaintiff who is a co-sharer landlord sued the defendants for his share 
of ‘the rent of their holding for the years 1324 to 1327. The 
defendants’ allegation was that on the construction of the potta the 
plaintiff was not entitled to claim the rent at the rate for which he 
sued but-that there should be a deduction, A written statement 
was filed by the defendants on the 7th April, 1921 and subsequently 
they applied for measurement of the land and the application was 
rejected on the 8th July, 1921, as having been made at a late stage 
of the proceedings. 

Three points have been urged before us in this appeal. The 
first point deals with the decision of the learned Judge in the Court 
below that when a oo-sharer landlord sues a tenant for his share of 
rent the question of abatement of rent cannot be gone into in a 


*Appeal from appellate Decree No. 1703 of 1924, against the decree of Babu 
Jatindra Nath Lahiri, Subordinate Judge, rst Court, of 24-Parganahs dated the 
15th April, 1924, affirming that of Babu Srish Chandra De, Munsiff, sst Court, 
at Baruipore, dated the 28th November, 1921. 

(1) (1922) I. L. R. a Pat 183. (2) (1899) I. L. R. 27 Calc; 417. 
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suit so constituted having regard to the fact that the other co-sharer 
land-lords are not before the Court. The second contention raised 
before us is that the learned Judge was wrong in holding that in 
any case the defendants were precluded from raising the question 
of abatement by virtue of a decision given in suit No. 49 of 1887 ; 
and thirdly, it was urged that the Judge in the Court below was 
also wrong in holding that another decision in suit No. 447 of 1919 
operated as res judicata on the question of abatement, it being 
stated that by that decision it was in fact decided that the decree 
in suit No. 49 of 1887 did not operate as res judicata between the 
parties on the question of abatement and it was urged that the 
plaintiff could not now contend that the decree in suit No. 49 of 
1887,jn fact precluded the raising of the question of abatement of 
rent by the defendants. 

So far as the first point is concerned, this point has never been, 
so far as we can find, actually decided in this Court. In the case 
of Maharajah Kesho Prosad Singh v, Ramdeni Singh (1), it was 
decided by a Division Bench of that Court that in a suit by a co- 
sharer landlord who under an arrangement between himself, his 
co-sharers and the tenants is entitled to collect his share of the rent 
separately the tenants are entitled to apply for an abatement of rent. 
It is urged on behalf of the respondent that the matter has in fact 
been decided by a decision of a Full Bench of this Court in the case. 
of Bhoopendra Narain Dutt v. Romon Kishna Dutt (2). We do 
not, however, think that that decision really covers the point which 
is now before us. That was a suit brought by some joint landlords 
against one of the several joint tenants for recovery of the plaintifi’s 
share of rent payable on account of the defendants’ share of the 
tenure under a previous arrangement and it was held there that the 
tenant-defendants could not claim abatement under the provisions of 
section 52 of the Bengal Tenancy Act. That, however, was a differ- 
ent suit from the present one as one out of a number of tenants 
„was alone being sued and not as here all'the tenants of the 
holding. There are, it is true, expressions in the judgment of 
the learned Chief Justice Sir Francis Maclean which would go 
to uphold the contention urged before us by the respondent. 
But those observations were not necessary for the decision of the 
suit and we do not think that that decision can be taken as an 
authority governing the proposition which is now before us. 
I agree with the decision to which I have referred in 2 Patna 
Series and it seems to be founded on good sense. This is not a 


(1) (1922) l. L. R. 2. Pat. 183, (2) (1899) I, L. R, a7 Cale. 417. 
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“Cavie suit for rent under the Bengal: Tenancy Act but’ in facta suit 
1935. for‘ money and the decree that would be obtained would be 
Sivadas merely a money decree in- which the right, title and interest only 
i: a of the judgment-debtor might be brought to sale and consequently, 
Zi néither the provisions of section 188 nor of section 52 of the 
Greaves, F, ‘Bengal Tenancy Act really apply to the question which is now 


before us and it is difficult to see on general principles why ina 

suit ofthis nature the tenants should be debarred from raising 

the question of their right to abatement of rent and no deci- 

sion that could be given in favour of the tenants could affect the 

sharés of the other co-sharer landlords who were not before the 

Court and this being so it is difficult to see how any prejudice 

can arise by the question of abatement being raised and degided 

in a suit of this nature, It is said that an anomalous position 

would be created, namely, that the rate of rent in respect of 

one part of the tenure would be so much and the rent in res- 

pect of another part would be a’ different amount. But we 

do not see, however, anomalous the position may be, that it is 

any reason for depriving the tenants of their right of raising a 

question of this nature. Then it is stated that although there are 

now separate collections there is nothing to prevent a subsequent 

suit by all the co-sharar landlords for the whole rent of the tenure 

and it is stated that if the question of abatement is raised and 

decided iri a suit of this nature prejudice’ may accrue to the other 

co-sharer landlords if it is ever necessary to bring a joint suit of 

the nature which I have indicated. But here again it is difficult to 

see how a decision in this suit of the question of abatement can 

in any way-prevent a subsequent suit by the co-sharers or prejudice 

them in any way, with regard to the decree they may obtain in a suit 

broughtpy' ‘the whole. body of co-sharers ; and on general princi- 

ples, therefore, jf ti there’ i ne prejudice to the absent co-sharers 

it is difficlt,to to see atv the “tenants should be precluded ‘from 

raising fie: question a as tô aliatement in a suit-brought by one of the. 

od‘thargrs.. „Me thik f"thergioy re that the e learned Judge was wrong 

; in ‘saying. that the, sendiats wate precluded by tH6->pature of the suit 

Le tròm, -zaising, the question Of. “abatemélit~ o of ent! So ‘much then 
Ha Foe } jhe ‘rst ` ‘Point, ve ro Ben” tm “Gn, Petan, 

brn a ay So fai as the. second ‘point is coRéerned*it ppears“that ‘Mit 

Dn, ay No,.43 of, „1887 wasa suit: by the, holders» ‘or owners òf a 3 annas 
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that suit and Mr. Miller the Official Trustee of Bengal was the 
predecessor-in-interest in that suit of the present appellants. Now 
the suit constituted, as I have indicated, went on for some time. 
There was a decision in the Court below and an appeal by some 
of the parties in the course of which by consent remand order was 
passed. At the time when the consent order was passed Haridas 
Dutt was stillin the category of defendants. Subsequently, how- 
ever, after the consent order had been passed he was transferred to 
the category of plaintiffs at his own request and ultimately a con. 
sent decree was passed for rent at the old rate. At the time 
the suit was remanded by consent, Haridas did not appear 
and he was not a party to the remand order that was made by con- 
sent Of the appearing appellants and the respondent. It is stated that 
he subsequently took an active part in the remand proceedings and 
that ultimately a decree was passed by consent for the rent at the old 
rate that he was at that time .a plaintiff in the suit and that 
therefore, the decree passed in that suit by consent which is 
before us should operate as resjudicata between the present 
defendants who were represented by Mr. Miller and the present 


-plaintiff who was represented by Haridas. But the materials 


before us are not clear on the point and we very much doubt 
whether, in the circumstances as I have indicated, the decree in 
suit No. 49 of 1887 operates as resjudicata between the present 
parties to the appeal. The decree passed 40 years ago may be of 
considerable evidentiary value as it was we are told acted on by 
the parties or rent was paid at that rate fora considerable number 
of years. But this is not the point. The point is whether the 
present appellants are debarred by reason of that decree from 
urging their right to abatement of rent. We think that they are 
not. The other decisions to which we were referred were clearly not 
interparties and have no bearing on the question of res judicata. 
The result, therefore, is that the appeal succeeds and we 
hold that it is open to the appellants to raise inthis suit the ques- 
tion of abatement and that they are not precluded by any previous 
decisions either in suit No. 49 of 1887 or otherwise. The suit will 
accordingly be remanded to the first Court in order that that Court 
may decide as to the rate of rent payable by the present appellants 
in respect of their holding after measurement and that Court will 
finally dispose of the suit. 
Costs of this appeal will abide the result in the first Court. 
Mukerji J:—I agree. 
A. T. M. f Appeal allowed. 
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“oo PRIVY COUNCIL: — 


Present.—Lord Shaw, Lord Carson, Lord Blanesburgh, 
Sir John Edge and Mr. Ameer Ali. 


MOTILAL ITCHHALAL GANDHI 
P D., 
HAJI MOOSA HAJI MAHOMED. 


[ON APPEAL FROM THE Hisa Court oF JuDICATuRE aT Bompay.] 


Contract for sale of land—Time, of the essence of contraci—Prolonged negotia» 
tions for completion of sale—Purchaser's delay-—Vendow’s notice to complete 
within five days— Reasonableness of notice. 

In a contract dated the 27th February tg19 for the sale of land, i was 
stipulated that completion was to be within two (subsequently extended to three) 
months and that time was of the essence of the contract. Subsequently, owing to 
the purchaser’s further delay, the vendor gave him notice determining the 
contract on the 13th May, but, on discovering his mistake allowed the contract to 
continue beyond the three months. 

Held, that the condition as to time being of the essence of the contract was, 
by the conduct of the parties, abandoned, and nugatory. 

After certain correspondence between the solicitors for the parties, in 
August 1919 (by which time the requisitions on title had leng since been 
answered, and the draft conveyance approved, and the balance of the purchase- 
price remained to be paidi, the vendor gave the purchaser notice that he must 
complete within five days, failing which the contract would be treated as can- 
celled, ‘The purchaser failed to comply with the notice, and later when he had 
found a sub-purchaser, sued the vendor for specific performance alleging that 
the notice was too short, and therefore unreasonable. 

Held, that in the circumstances, the notice was reasonable especially as the 
purchaser had himself, in the course of the correspondence, asserted that the 
engrossment of the conveyance and the purchase-money were ready. 


.The appellant on the 27th February, 1919, agreed in writing ta 
sell to the respondent certain land and property at No. 27-29 
Ardeshir Dady Street, Bombay, for Rs. 35,000, of which Rs. soo 
was paid as a deposit on the signing of the agreement, and comple- 
tion was to take place within two months, subsequently extended 
to three months, time being stipulated to be of the essence of the 
contract. On the 13th March 1919, the respondent asked for and 
on the 19th March obtained the title deeds, but as nothing further. 
wag done, the appellant gave notice determining the contract on the 
13th May. On discovering his mistake, the appellant allowed the 
contract to continue beyond the three months’ period. On the agth 


July; theappelidit, having finally answered all requisitions on title. 


1 


~ 
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and approved the draft conveyance asked for an early appointment 
to complete. The respondents’ attorney thereupon again asked for 
the title-deeds for considering the answers to the requisitions and 
for the current Municipal bill, and these were duly sent to them on 
the 2nd and 6th August respectively. Owing to the further delay in 
completion, subsequent correspondence took place between the 
attorneys of the parties, which is set forth in their Lordships’ judg- 
ment. The appellant then put an end to the contract and there- 
upon the respondent arranged with his sub-purchaser, in 
consideration of an abatement of Rs. 1,600 in the price, to obtain 
Rs. 34,500 of the purchase-money for payment to the appellant, 
which being tendered, the appellant then refused. On the 14th 
October 1919 the respondent instituted an action in the High Court 
against the appellant for specific performance of the contract of the 
ajth February rorg, Fawcett, J. dismissed the action with costs, 
but on appeal (MacLeod, C. J. and Shah, J) this judgment was 
reversed. The appellant thereupon appealed to His Majesty in 
Council, 

Sir G. Lowndes, K. C. and E. B. Raikes for the Appellant. 

The Respondent was not represented. 

The judgment of the Board was delivered by 

Lord Shaw.—The Board is ata considerable disadvantage in 
this case on account of the absence of the respondent. The case 
however, has been explained with cemplete candour and fullness 
by Sir George Lowndes, on hehalf of the appellant. 

In the contract for the sale of this immovable property, made 
in the month of February rg19, there wasa clause making the 
settlement and the payment of the price’ subject to the condition 
that time was of the essence of the contract. The negotiations 
however proceeded, and the parties entered into communication 
with regard to the furnishing of a title, requisitions were made and 
answered, and arrangements with the municipality, usual in Bom- 
bay, had to be come to so that the battaki. announcements sh ould 
be made in the district. i l 

Itis quite clear to their Lordships that the time allowed for 
completion was far exceeded and the condition as to time being of 
the essence of this contract was, by the conduct of the parties, 
obliterated therefrom. i aa 

The circumstances which are argued to be alone relevant to 
the issue, are said to begin late in the month of August, r9r9. But 
their Lordships desire it to be understood that they make no pro- 
nouncement with regard to whether a notice as to com- 


v. 
Haji Moosa: 


Fanuary, 23. 


436, 


P. -© 


t025» 
Oe 
Motilal 
De , 
Haji Moosa. 
amanan 
Lord Shaw, 


THR CALCUTTA LAW JOURNAL, {Von XLi. 


pletion would’ be. reasonable or .abrupt in the case of a 
contra¢t made at that period, The contract had been made months 
before. What had happened was that before the period 
in August, 1919, alluded to,a clean. title had been furnished, a 
draft conveyance had been prepared, it had been approved 
by ‘the vendor and had been sent to the agents for the purchaser ; 
and that nothing de faeto remained to be done of this transaction— 
every kind of complication being removed—except the mere clerical 
item of engrossing the draft, and the financial result, namely, the- 
payment of the price. Those two matters alone remained: the 
price to be paid and the draft conveyance engrossed for signa- 
ture. . 
In those circumstances, on the 23rd August, 1919, the vendor's 
agents wrote saying that the matter must be completed without 
delay. They intimated by their. letter of that date that nearly 
six months had elapsed since the agreement was executed, and 
the sale must accordingly now be completed. The letter may be 
fully quoted. It is as follows, viz. :— 
: “ Bombay,.23rd August, 1919. 
” Messrs. Rustomji and Ginwala, 
“ Re Sale of Property at Ardeshir Dady Street. 

“ Dear Sirs, >, 

“ We extremely regret to note that we have not sat received the 
engrossment of the Conveyance for our comparison. Requisi- 
tion on title were answered long ago. Your client had inspection of 
Trust Deed, and they have been satisfied on all the points. Our 
client has waited sufficiently long for completion. 

“ Our client says that your clients have no money and that they 
have purchased the property from our client only with a view to 
profiteering. They are out for some purchaser but they have not 
been able to secure any. It is nearly six months that the agree- 
ment was executed and the sale must now be completed without 
any delay, You should not lose sight of the fact that the agree- 
ment provides that the time for completion is the essence of the 
contract. , aes 

* We are therefore instructed to request you to send us the 
engrossment for comparison. The draft conveyance has already 
been sent to you duly approved. We are expecting the engrossment 
within four days from the receipt hereof by you. 

` = Yours truly, 
'“ (Sd.) MOTICHAND AND DEVIDAS.” 

This letter of the 23rd August was not unnatural’ in the 
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cirċumistancès' which their Lordships have stated, namely, that every- 
‘thing’ except the ‘clerical part’ of engrossing the draft’ and the 
‘financial part of payment had been already finished. 
"Tn answer to the letter of the 23rd August this letter, dated ath 
” August, 1919, was, however, received by the defendant's: “agents 
Gon the agents for the Plaintiff, the purchaser. ‘They say: | 
‘Bombay, asth August, 1919. 
“Messrs. Motichand and Devidas, ` ° 
iad ReSale of Property at Dady Street, 
Dear SIRS, ` ae i 
“ With reference to your letter dated the a3rd instant we beg to 
statė that the delay was on ‘your client’s part in not replying to the 
‘tequisitions i in’ time and ‘not furnishing the Municipal bill for a 
very long time, ` ` 
E “We received ‘the Battaki' only recently ‘and „baye since then 
i taken the | engrossment in hand which we shall, let you have as soon 
k as it is ready. “Your client's suggestion that our client has. no 
l money or that he is trying. to secure” a purchaser is an ‘imaginary 
‘one. Our client’s moneys are. lying idle with him since two 
months past and he i is more eager to complete this matter than 
your client, ` 


ki 


“Yours truly, 
u (Sd.) RUSTAMJI AND GINWALA. = 

Ja "This letter accordingly cleared away any doubt or hesitation, on 
the part of the vendor and his advisers as to the. reasonableness of 
` making ani immediate demand for the completion of the sale and the 
payment of the Price. They thereupon wrote the letter. of the 27th 
7 August giving the five days’ notice, which was received on the 28th 
j ‘August, so that four days remained during which these two simple 
things | had’ to be ‘done, namely, . engross the. deed. and, ‘pay the 

money. ie ; d 
~ .. The question before their Lordships i is not any serious. or coms 
plicated question as to what, would be a, demand of equity in the 
i completion’ of a transaction of sale recently made, with reference to 
` which many practical things had to be done by way of clearing t the 
__ title, and reasonable time for needful business. arrangements had to 
* bet taken into, account., In the circumstances of this case it is 
x simply, the ordinary common place question: Was it reasonable, 

with the assurance given by a purchaser that he had the money, in 

the bank and the title in his hand to say, “ Well, the, contract 
: having been made months ago do this little matter within four 
days or the contract is off” ? 
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5 BC Cc. _. .The Board having considered:the matter, is of. opinion that there 
Sipas. „ -was.no abruptness whatsoever in the ' conduct of- the.defendant’s 
agents or in their letter of the.27th August, xgrọ, and- there being 
- no: Abruptness - in it, the unreasonableness - falls to the ground, 
ee _ because the unreasonableness of the demand consists, . not in its 
~, Lord Shaw. method but would have consisted-in this, that it would have put 
a the. purchaser, whose finances might have been allowed to drop 
owing to the dragging on of the negotiations, into a-position of much 
embarrassment on such a short notice being given. . 
Their Lordships are further of opinion that- it. is not open to 
, this purchaser to set up such a case because the purchaser had 
_ given, prior to that notice, the- yery assurance that no. abruptness 
_ could be felt by the two statements that he had made; ngmely, 
` that his money was ready and his title was engrossed. . In.these 
_ circumstances the case for the -purchaser-falls- to the ground.: It is 
explained to the Board.that the letter of the 25th August-. had mis- 
stated the.facts, and that it was not in accordance with. truth.that 
“Unter alia) he-was ready with the purchase money.. It is, clear 
that he is estopped from maintaining that the facts are otherwise 
than his letter ofthe 25th August, r919, represented them to be. 
But their Lordships ate further of opinion that, whether he was 
estopped or not, the circumstances of a long-drawn-out transaction 
., in which all remaining to be done was the engrossment of the deed 
of sale and the payment of the price, demonstrate that as -between 
_ purchaser and vendor of immovable property ina time of financial 
_ strain it was ‘not a reasonable position for a purchaser to occupy to 
be unable to complete within four days. . 
~ For these reasons their Lordships have to take the course akih 
will presently be announced but before doing so they have to note 
that prior to these proceedings the vendor, who was in. possession 
of a certain deposit of Rs, 500, had made offer to refund that if the 
transaction went off. Through his counsel an intimation has been 
made to the Board that he does not resile from that position. Their 
~ Lordships do not think it necessary to put this into the decree, but 
‘it will be recorded in their judgment and. the vendor will act 
‘accordingly. 
Their Lordships will humbly advise His Majesty that the appeal 
~ should be allowed, and that the decree of the Trial Judge should be 
* restored with costs ia both Courts. The respondent will. pay the 
costs of the appeal, k . ne ait 
-5 PL, Wilson & Co. : Solicitors for Appellant. 
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: PRESENT —Zord Shdw, Lord Carson, Lord Blanesburgh, 
Sir John Edge, Mr. Ameer Ali. 


a KEDARNATH GOENKA 
i = v. 
ANANT PRASAD SINGH AnD OTHERS. 


[On APPEAL FROM THE HicH COURT OF JUDICATURE AT PATNA.) 


Civil Procedure Code (Act XIV of 1882) secs. 211, 213, and 244¢—Decvee 
thereunder for ascertainment of profits—Application under Civil Proceedure 
Code, (Act XIV of 1908) for such ascertainment—Proceedings in execution 
or in suit—Order XXII, rule 12 of the Civil Procedure Code, 1908—Abate- 
ment by death of parties. 

An pplication for the ascertainment of mesne profits in pursuance of a decree 
made under the Civil Procedure Code, 1882, is a proceeding in execution of that 
decree, and not a proceeding in a suit, and hence, under the Civil Procedure 


Code, 1908 Order XXII, rule 12, upon the death of parties to the suit in - 


which that decree was made, no substitution of new parties is necessary to 
prevent a possible abatement of the suit. 


-Appeal from a decree of the High Court (roth March, 1921) | 


rejecting an application for revision of an order of the Subordi- 
nate Judge of Monghyr (gth April, 1920). ` 

An Order of the Privy Council upon appeal in suit AT 
dated the 7th March, 1913, directed the ascertainment “ at 
the execution stage” of ‘mesne profits on certain property from 
the 28th November, 1905 till the 29th May 1914, the plaintiffs in the 
suit being each awarded a specified share in those profits when 
ascertained. Bhup Narain Singh, one of the plaintiffs in ‘the suit 
died on the azst January, 1918, and Baijnath Singh, another of the 
decree-holders, died on the 18th February, 1918. On the 24th 
January, 1920, the appellant applied for an order declaring that the 
suit had abated as regards those plaintiffs, no application having yet 


been made to substitute ‘their representatives on the record, or to : 


set aside the abatement within the six months limited by the Civil 
Procedure Code in that behalf. On the 14th February, 1920, the 
sons of Bhup Narain Singh (i.e. Tarini Singh, and respondents 
4 and 5) applied ex parte to be substituted on the record for their 
deceased father, and an order was made accordingly. Thereafter 
Tarini Singh died, and respondents I to 3 his legal representatives, 
were brought on the record in his place. On the 13th March, 1920, 
the appellant made the present application that the order for subs- 
titution might be cancelled, and that it be declared that the suit 
had abated both as regards Bhup Narain Singh and Baijnath Singh, 
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Both the Subordinate Judge. (K. Prosad, Esq.) on the gth April, 
1920, and the High Court (Das and Ross, JJ.) upon an application 
for review of his Judgment on the roth March, rg21, held that an 
inquiry as to mesne profits being a proceeding in execution of a 
decree within the meaning of Order. XXII, rule 12 of the Civil 


_ Procedure Code 1908, rule 3 of that order, providing for abatement, 


did not apply thereto. The appellant appealed to His Majony h in 
Council. 

A. M. Dunne K, C. and Æ. B. Raikes for the. Appellant, referred 
to the Civil Procedure Code, 1882, sections. 211, 212. and: 344- 

: The Respondents were not represented. š 

“The judgment of the Board was delivered by 

Lord Shaw.—The question raised on this appeal is one of Pro- 
cedure. The judgments of the Courts below’ are concurrent ; 3 they 
are ' gathered, together in the final. paragraph of the judgment of the 
High ‘Court, i in which Mr. Justice Das says :—~ 

c! I hold that, under the Code of 1882, a proceeding for the 
ascertainment of mesne profits was'a proceeding in ‘execution and 
that, as the decree, in the present case, was passed under the Code 
of 1883," such proceedings must be held in execution and not in the 
suit. That being so, Order 22, rule 12, applies, and it must 
follow ¢ that:substitution was not necessary.” 

Their Lordships have heard a persistent argument criticising S 
thé entire authorities cited in the case ; they have considered that | 
argument: and the authorities ; and they now declare that nothing 
has been urged which would induce them upon this point of proce- 
dure to express disagreement with the result arrived at in the Courts 
below... 

‘In their Lordships’ opinion, the appeal accordingly ought to be 
distnissed, and advice will be humbly tendered to His Majesty in 
that sense, 

“Watkins & Hunter; Solicitors for Appellants. 


A. de M, Appeal dismissed. 
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APPELLATE CIVIL. 
Before Mr. Justice Suhrawardy and Mr, Justice Cuming. 


INDRA NARAIN MANNA 
9. 
SARBASOVA DASI.* ` 


Rent suit—Stranger, if can be a party~-Tenani, if.can deny derivative title 
of bandlord—Surrender—Gift by Hindu widow in favour of reversioner, 
effect of—Family arrangement. 


In a suit for rent athird -party set up by the tenants should not be 
dragged to convert it into a title suit. Question as regards plaintiff’s right 
can bg raised when it is denied by the tenant. 


Where the relationship of landlord and tenant is denied in a rent suit, an 
enquiry should be made when itis derivative: Zodai Mollah v. Kally 
Dass (1) and Rakimannessa v. Mahadeb (a). 

There are two conditions which must be fulfilled to make a surrender 
by the widow with the consent of the next heir (necessity being out of 
question) valid. The first is that the surrender must be total, not’partial. The 

. second is that the surrender must be a bona fide surrender, not a device to 
divide the estate with the reversioner: Sureswar v Moheshvani (3). 


An alienation by a Hindu widow is not absolutely void but is prima facie 
voidable at the election of the reversioners who may affirm it or treat it as a 
nullity without the intervention of the Court or may ratify it: Bijoy v. Krishna 
Mahishi (4). 


A gift made by a Hindu widow even in favour of the next reversioner, 
if it does not amount toa complete surrender of ‘the widow’s estate, is not 
valid according'to Hindu law ; Khawani v, Chetram (5) and Filu v. Babaji (6). 


A family arrangement requires some consideration and under the guise of a 
family arrangement a party cannot enter into a transaction which he-is: not 
under--the law competent to-do and which may be -beyond his disposing 
power. 


Appeals by Tenants Defendants i in Nos. 1341 to- 1344 and’ by 
Landlord Plaintiff in Nos. 2721 to 2729. 


Suits for rent. 


*Appeals from Appellate Decrees. Nos, 1341 to 1344 of 1932 and 2721 to 
2729 of 1923 against the decision of Babu Durga Kanta Roy, Subordinate Judge 
and Court of Howrah, dated the arst March, 1922, reversing ‘that of Babu 
Rash Behari Mukerjee, i and Court, at Uluberes dated the 28th April 
1921. 

(1) (1881) 1. L. R. 8 Cale. 238. - (3) (t910) 19 C. L. J. 428. 

(3).(1920) L. R. 47 1.5A. 395 L L, Re 48 Cale. 100, 

(4) (1907) 1. L. R'34 Cale. ga9 ; L. R. 34 1. A. 37; 5 C.L. J. 334 

(5) (1916),1. L. R. 3 All. 1 (6) (1909) I. L. R. 34 Bom. 165, 
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The material facts appear from the judgment. 


Mr. Amarendra Nath Bose (Advocate) and Babu Sudhansu 
Sekhar Mookerjee for the Appellants in Nos. 1341 to 1344 and-for 
the Respondents in Nos. 2721 to 2729. 


Babus Mahendra Nath Ray and Rupendra Kumar Mitter for 
the Respondents in Nos. 1341 to 1344 and for the Appellant in 
Nos, 272r to 2729. 


‘Babu Charu -Chandra Ganguly ‘for the Respondent in No. 
2739. ° 
The judgments of the Court were as ae a 


“These two groups of appeals arise out of rent suits brought by 
the plaintiff in respect of the 16 annas rent for 1326 anda portion 
of 1327 B.S. The defence of the tenants was that the plaintiff was 
not entitled to more than 8 annas share of the rent. In the first 
group of cases the Court of first instance dismissed the plaintifs 
suit on the ground that she had not acquired a title in ‘respect of 8 
annas of the property, and with reference to . the other 8 annas the . 
claim was dismissed as the plaintiff failed to prove separate collec- - 
tion. On appeal by the plaintiff the learned Subordinate Judge 
decreed the plaintiff’s suit for the entire 16annas of. the rent. The 
first group of appeals therefore are from the decrees of the lower 
appellaté Court by the tenant defendants, Inthe second group of 
cases the Court of first instance (presided over by the different 
officer) decreed the plaintiff's suits in full and on appeal by the 
tenants the- Subordinate Judge (who was a different officer) 
dismissed the plaintiff's suit on the ground that the plaintiff 
was not entitled to 8 annas share of the.rent from the defendants and 
with regard to the remaining 8 annas, she failed to prove separate , 
collection. The second group of appeals is by the plaintiff land- 
lord.; and.as the two sets of appeal raise the same aqnesHiye they 
were heard together. 

Before considering the points that arise in these cases it is neces- 
sary to give a brief history of the litigation. There was a patni 
under-the Seal Zemindars held by two-brothers Aghore Dutt and 
Sarat’ Dutt. Aghore died in 1876 leaving a widow Binodini. -In 
1877 Binodini made a gift of 3 annas share in the putni which she’ 
inherited to Sarat retaining some other properties for her own 
maintenance and use. In zgor Sarat took a fresh, pottah (for 
reasons not disclosed. in. the case). from g annas xa gandas co- 
sharer landlord: -In r908-he took another pottah. from 3 annas 4 
gandias co-sharer landlord. There was no fresh “settlement in 
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respéct-of the remaining 3 annas 4 gandas. -In ‘execution -of rent 
decrees detained by the co-sharer landlords the -putni was: sold and 
purchased by the plaintiff in July 1919, The decrees: were obtained 
against Sarat but before the property was brought to sale 
Sarat died in April rgr8. Binodini died. in- March rg19.° ‘On 
these facts the tenants contend that the plaintiff did not acquire 
the whole interest in the putni inasmuch as on- Binodini’s death 
- Aghore’s share- vested in his reversioners ana the tales da not pass 
their interest. 2 ' 
‘In the first set of appeals the-learned Subordinate Judge allowed 
the plaintiffs appeals and- decreed the rent suits on two grounds ; 
first, that the tenants should not ‘be alloweđ-in a: rent ‘suit to intro- 
duce complicated’ questions of title and thus convert a simple suit 
- for rent into a title suit ; and as the learned Judge was of -opinion 
that the. plaintiff's- purchase created the relationship of land- 
lord and tenant as between the plaintiff and thé ‘defendants 
the plaintiff’s suits ought to be decreed without entéring into 
the question whether or not she - had acquired a’ right to the 
- property. For this view- he has relied- upon the- decision in 
the case of Zodai Mollak v. Kally Dass Roy (1). As: we under- 
stand this judgment in a way different from the way in which the 
learned Subordinate Judge has understood it; it is necessary to-exa- 
~ mine the effect of that decision: - Field, J. in his learned judgnient 
lays down the true scope of a suit for rent ‘and the appropriate 
defences that may be raised by the tenane in such a suit. He 
mentions the different circumstances ‘in which different defences 
- may be taken one of such circumstances being where the plaintiff 
sues for rent on a derivative title. To such a suit of the defences as 
. suggested by the learned Judge is that-the defendant may deny the 


. Circumstances from which the plaintiff alleges that the tenancy is _ 


. inferrible or has been created by implication ; and to elucidate this 
point the learned Judge observes that there may be 4 denial of the 
. facts which constitute the derivation or denial of the assignment. At 
. page 244 of the report there is the following’ -pertinent observation : 
“ Where there has been no attornment”-(as in the present’ case) 
“the plaintiff must prove his title as a condition precedent to 
establishing the relationship of landlord and tenant between 
himself and the defendant; and if there be ‘none of the 
other defences already referred to,-this may. be the only point to be 
. decided.” Then the learned Judge proceeds to examine the 
. English law on the point and comes to the-.conclusion that there is 


(1) (1881) I. L..R. 8 Calc. -238. a 


~ -Csvin. 


` 1925 
- w 
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CIVIL. :- -no authority:for the procédure adopted: by-the Court; in the circums- 
995 ‘.-tanées, of adding a third: party to a rent: ‘suit forthe propose of 
aes z determining the question of title raised. .“That-case “lays: down’the 
sP. -. very sensible and salutary principle'that in- a ‘rent ‘suit: where ‘the 

.: Sarbasova, 


See : ‘defendant pleads jus ertif or right! of.a: third ‘party, the Court 
-ought not to make such a third patty: party inthe suit ànd còn- 
“vert a suit for rent into‘a complicated title’ suit. The reasons given 
-in support of this: view'are very cogent and need -not be’ repeated 
here. It will be a misreading of the case if it is supposed to be 
. an-duthority for the: views that in'no case can’ the’ tenant plead title 
- jn-a:third person ina rent suit and iñ no ‘case can “sucha question 
- -be:decided in a suit for rent. ‘The ‘learned’ Subordinate’ -Judge 
`. presumes that by the plaintiffs’ purchase’ the relationship ‘of Tand- 
-Jord and tenant is established. We do‘not think ‘that ‘there ‘is: any 
‘authority for this presumption. If the only: question ‘in a’‘suit’ for 
‘rent, as Field J. observes in Zada ‘Mollah's case (1), ix’ whether 
“there exists the relationship: of landlord ‘and ‘tenant: betwéen the’ 
plaintiff and the defendant, in order 'to determine this quéstién there 
‘must be an enquiry into the -plaintiff’s‘ title ‘when itis derivative. 
-Tovhold that such a relationship is ‘established merely ‘ becaiisé the 
~. plaintiff alleges that he derives his' title froma person'to whom the 
- ‘tenants had'attorned is’ to, beg the whole’ quéstion.’ The ‘case of 
“: Lodai Mollah ‘(1) ‘was considered and’ explained “in! the’ case ‘of 
Rakimannessa Bibi v. Mahadeh Das Mal (3). “Mookerjeé™ ‘Je: ‘gays 
= As follows: ‘' We'may also observe that as explained” by this Court 
in the case of Zodat Mollah v. Kally Dass Ray (1) thë plainti’ can- 
-not possibly maintain the position that the'dèfendant is'not entitled 
““to-question his title. ~As'was’ pointed otit by the learned’ Judges ‘in 
the case last ‘mentioned ‘‘éven ‘where’ the’ plaintiff ‘ claims’ ‘by’ a 
: derivative title and the-defendant has attorned ' to him," the“ ‘defén- 
dant is not théreby estopped from showing” that © ‘the title” is ‘really 
‘fot in-the plaintif but ‘in'‘sume' other ' petson. ”' That éasé is “diréct 
‘authority: for the! view we ‘take’ and it ‘must be! uaniderstood ` ‘that 
. Lodat\Molla’s ‘case’ (x) not only lays down’ that in‘ a` suit for rent a 
: third party set'up by thé tenants should’ not be ‘dragged’ to" convert 
‘it into a'title suit but it also holds that the ` question” with ‘regard to 
. the plaintiffs: right cannot only be raised But midst be raised’ where 
«dit is denied by the tenant. ‘This ground” therefore on whieti ‘the 

- learned Judge: bases: his ‘judgment fails. `” one a 
Pheisecond ‘ground ’on|whicl: he'founds his {ddgndent i iš ' that’ ‘the 
° transaction between’ Sarat and Binódini was" a! ‘family ‘arrangement 


(8) (1881) I. L. R. 8 Cale, 338. (a)'{1910) 13 CL. Je 428. 
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arid that this deed of gift should not be : considered to be void but 
only voidable. It will be necessary to consider this question in 
detail in connection with the other group of appeals. 

-` In those appeals the learned Subordinate Judge has found that 
at the time when the sale took place half of the putni had vested 
iù the reversionary heirs of Aghore then in existence. It is not 
disputed that on Binodini’s death the share of Aghore passed to his 
réversioners who are other than the heirs of Sarat. The learned 
Subordinate Judge has held that the deed of gift could not enure 
beyond the lifetime of Binodini and that it was not a surrender 
of the widow's life estate in favour of the reversioners. This view 
of the law has been challenged before .us on the ground that the 
Iéarned Subordinate Judge misinterpreted the deed of gift and 
should have held that it wasa surrender of the life-estate of the 
widow to the reversioner and that it conveyed to Sarat a valid title 
to the 8 annas share of Aghore. In support of this view reliance 
has been placed on the decision of their Lordships of the Judicial 
Committee in the case of Sureskwar Misser v. Maheshrani Mis- 
rain (x1) Io that case the reversioners had brought a suit 
against the widow to set aside the will. The parties entered into a 
compromise under which the widow surrendered all rights of suc- 
cession to the immovable property to the plaintiff reversioner and 
the plaintiff transferred a portion of such property to the daughters 
and the plaintiff and the daughters each gave a small portion of 
the land to the widow for her life. This transaction was held 
by the Judicial Committee to be valid according to Hindu Law on 
the ground that there was a surrender of the entire property in 
which the widow had her life interest to tbe reversioner and the 
subsequent transfer by the plaintiff of a portion of that property to 
the widow for her life did not affect the surrender by the widow of 
her life estate.’ The ground upon’ which the surrender of the life- 
estate by the widow to the next reversioner is upheld is the princi- 
ple of acceleration and the Judicial Committee followed the 
earlier ‘decision of their Lordships in Rangasami Gounden v. 
Nachiappa Gounden (2). In that case all the decided cases on the 
point were considered and the result of such consideration was 
formulated by ‘their Lordships thus: “'(1) An alienation bya 
widow of her husband’s estate held by her may be validated if it 
‘can be shown to be a surrender of her whole interest in the whole 


7 (1) (1920) L. Ri-47 I. As 234; I-L R. 48 (Cale. r00; 25 C. W. N. t94. 
(2) (1918) L. R. 46 1. A. 72; 23C. W. N, 7773 47 Mad. 523; 29 ©. L. J. 
539. 
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estate’ in favouf of the- nearest: reversioner or -reversioners ‘at- 
the time of the alienation. In such circumstances the question - 
of necessity does not fall to be considered.. But the surrender 
must be a bonafide surrender, not a device to divide the estate 
with the revefsioner. (2) When the alienation. of the whole or. 
part of the estate is to be supported’ oh the ground of necessity 
the consent of the’ reversioner will be held .to afford a presumptive. 
proof which will:.validate the transaction as a right and. proper 
one.” ‘In Suveshwar Misser’s case (1) the law is thus summarised ;. 
“ Now there are two conditions which must’ be fulfilled to make & 
surrender by the widow with thé consent of the next heir. (necessity 
being out of question) valid. The first is that the surrender must 
be total, not partial. The second is that the surrender must be 3. 
bonafide surrender, not a device to divide . the estate “with 
the reversioner’, It is therefore incumbent: upon the plaintiff. 
to prove that the transaction between Benodini and :Sarat in 18747 
was a complete surrender by Binodini of her-life interest in all the 
properties left‘by her -husband. to Sarat who was admittedly the 
next reversioner. .This leads us to an examination ofthe ‘document 
on which this contention is founded. ae 

The document divides the properties left by het husband into 
two. schedules—k and kha. As to the properties mentioned in 
Schedule ka, the lady made a gift of the 8 annas share of the putni 
on the following terms : ‘‘ you have from this day become entitled 
to half the share left by my husband -in the properties mentioned. 
in Schedule Ka empowered to make a gift or to sell and enjoy the 
same down to your sons, grandsons &c.” With reference to the 
property of Schedule Kha, the following terms are inserted in the 
document : '* Out of 211 bighas 2.cottahs and 10 Chittaks of rent 
free lands of Schedule Kha leaving aside your half share of 105 
bighas r cotta and 5 chittaks I:shall keep. in my possession my 
own half share, ros bighas r cotta and 5 chittaks for the period of 
my life for pious.and religious purposes as well as for my mainte- 
nance.........Out of the ‘income of: half the properties of Schedule 
(kha) which remains in my possession, I shall so long as I ‘live 
perform pious and religious works. If owing to disagreement with 
you I separate from you.J shall not be competent to claim main- 
tenance from you. Even if I do the same (it ?) will not be entertained 
.....After my death these rooms. as well.as half the properties . of 
kha which are left in my possession would belong to you,......After 
my death you, down ‘to your sons arid grandsons - &c. will enjoy my 

(a) (1920) L. R. 47 [. A. 254. 
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half'share in the properties of -schedule Kha being entitled to sell, 
make a gift or otherwise to alienate the same.” There are other 
expression also to the same effect. Reading this document as a 
whole it is manifest that~ the transaction was a gift by the lady of 
her one-half share in the putni to Sarat retaining Aghore’s 8 annas 
share in certain properties mentioned in schedule Kha. The gift 
therefore was not a surrender of the whole life-interest in the whole 
estate as laid down by the Judicial Committee in the cases cited 
above, lt was a surrender of a part of Aghore’s estate, the other 
part was to come to the possession of the reversioners after the 
death of the lady ; such a surrender is not valid according to law 
and it vested no title in Sarat, But at the same time it could ‘not 
be questioned so long as the lady was alive : on her death admittedly 
some other persons have succeeded to Aghore’s share in the putni. 
The conclusion we come to is that by the deed of gift of 1877 Saràt 
did not acquire an absolute title to Aghore’s share and the sale òf 
the putni which took place after his death in execution of the 
decree against him with his widow as representing his estate on the 
‘records did not pass any interest beyond his share in the putni. =’ 
The next question that Calls for decision is the second ground 
on which the learned Subordinate Judge in the first group of cases 
allowed the plaintiffs’ suit. We cannot uphold the view taken by 
the learned Judge that the deed of gift of 1877 was in the nature of 
a family arrangement. A family arrangement requires some consi- 
‘deration and under the guise of a family arrangement a party cah- 
‘not enter into a transactiou which he is not under the law competent 
to do and which may be beyond his disposing power. It is -not 
suggested that after Aghore’s death there was a difference between 
Sarat and Binodini which was settled by the deed of gift an uni- 
‘lateral disposition. As a matter of fact recitals in the deed shows 
that Binodini and Sarat were living together and Binodini was under 
‘the protection of Sarat. - 
The questiou that really requires consideration is whether the 
-alienation in favour of Sarat was voidable at the instance of the 
yeversioners or whether it terminated with the life of Binodini. It 
‘has been laid down by the Judicial Committee in the case of Bijoy 
‘Gopal Mukerjee v, Krishna Mahishi Debi (t), that an alienation 
by a Hindu widow is not absolutely void but is prima facie void- 
able at the election of the reversioners who may affirm: it” or treat it 
‘as a nullity without the intervention of the Court or may ratify. it. 
1t is however, argued by fhe’ tenants. that the principle of Bijoy 
(1) (1997) L. Re 34 Cale, 329; L. R. 34 le As 875 5C. Le J. 334- 
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„Omis. Gopas case (1), is available to transferees for value and does not 
i925. ‘extend to volunteers and that the gift in favour of Sarat became 
Jed inoperative after the death of Binodini and in support.of this view 

reliance is placed upon the case of Kkawani Singh v, Chet Ram (a), 

Sarbasoias where the law is expounded as follows : “ That a transfer made by 


a Hindu widow with the consent of the nearest neversioner will 
take effet as against the more remote reversioners is applicable to 
cases of transfer for consideration. It has not been extended to 
cases where the transfer has been made by way of gift.” The same 
_view was taken in the case of Pilu v. Babaji (3), where the law i is 
‘thus enunciated ; “ The operation of the principle which prohibits 
_a Hindu widow's alienation of immovable property otherwise than 
for legal necessity and is relaxed in cases where the consent of the 
whole body of persons constituting the next reversion has been 
obtained is ordinarily limited to transfers for consideration and 
cannot be extended to voluntary transfers where there is no room 
for the theory of legal necessity. It should not be extended to 
cases where the widow has made only a partial relinquishment of the 
estate.” This principle is based on the theory that the widow can 
sell the property in which she has acquired a widow's estate only 
for legal necessity. In the case of a gift the hypothesis of legal 
necessity does not exist and therefore she has no right of alienation 
of such property. The result of these authorities is that a gift made 
by a Hindu widow even in favour of the next reversioner, if it does 
not amount to a complete surrender of the widow's estate, is not 
valid according to Hindu law. The gift in the present case there- 
fore was invalid and did not pass any title to Sarat. It might have 
been operative during the life-time of Binodini but after her death 
it ceased to have any legal effect. This disposes of all the points 
raised before us by the parties. The result of the view we take of 
the questions argued before us is that the plaintiff is not entitled 
to recover rent in respect of the 8 annas share of the putni belong- 
_ing to Aghore. 


In the above view, the first group of. appeal: cana be allowed 

the decrees of the lower Appellate Court.are set aside and the plain- 

` tifPs suit dismissed with costs. The second group of appeals fails 
and is dismissed with costs in cases in which the Respondest has 


appeared. 
Cuming J :—I agree. 
LA T, M, staal Nos. 1960 to 1344 allowed : ‘Appeals 
Nos, 2421 to 2729 dismissed, 


(1) (1907) I. L. R. 34 Cale. 329. OIR L L Re 99 Aller,’ BE 
e (3) (1909) I. Le Re 34 Bom, 165, . 
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APPELLATE CIVIL: 


Before Sir William Ewart Greaves, Knight, Judge, and Mr. 
Justice M. N. Mukerji. 


RASH BEHARI MANDAL AND OTHERS 
v. i 
HEMANTA KUMAR GHOSE anp Oruers,*° 


Review—Order delivering: possession.—Order for stay of proceeding. 

A Court has jurisdiction to review its order passed ex parte for issue of writ 
for delivery of possession and to recall the writ. If possession was delivered in 
accordance with the prior order, that delivery is of no effect on account of 
subsequent revocation of that order. 

The primary Court’s jurisdiction to deal with proceedings ceases with the 
order of the appellate Court staying proceedings. ' 

Appeals by the judgment-debtors and Plaintiffs. 
The material facts appear from the judgment. 


Babu Bepin Chandra Basu for the aa in No. 435, and 
‘for the Respondents in No, 20. ‘ 


` Babu Sarat Kumar Chatterjee for the Respondents in No; 435 
and for the Appellants in No. 20. 


The judgments of the Court were as follows : 


Greaves J :—It will be convenient to deal with Appeal No. 20 
.of 1925 first of all. 

This is an appeal by the decree-holders against an order of the 
Subordinate Judge of the 6th of December, 1924, quashing a pre- 
vious order that he made for possession by the decree-holders of 
„certain land. On the r5th of May, rg14, certain putni tenures were 
put up to sale under the Putni Regulation, Plaintiff No. r bought 
the putni at a sale and mutation was effected. On the aoth April, 
1921, the plaintiff sought to eject from the land which they had 
purchased some 400 tenants who, it is stated were in occupation of 
„the. land as sub-tenure holders and cultivating tenants. On the 27th 
September, 1924, a decree for ejectment was passed in favour of the 
plaintiffs against all the goo tenants and the decree became final 
¿on the rath of November 1924. On the 14th of November the 
. decree-holders applied for delivery of possession of the land anda 
writ for delivery of possession was issued on that date. This being 

Appeals from Original Orders Nos.'435° of 1934 and zo of 1925, against the 


‘orders of Babu Pashupati Basu, Subordinate Judge, 1st Court of Khulna, dated 
‘the 14th, 17th, and 26th Noyember, and sst and 6th December, 1924. 
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an exparte application no notice of it was necessary to the tenant- 
defendants. On the 17th of November, rg24, four of the judg- 
ment-debtors, defendants Nos. 93, 97, 98 and 171 in the original suit 
prayed for a stay of delivery of possession as they stated that they 
had filed an appeal to this Court against the decree, - Thereupon the 
the learned Subordinate Judge made an order recalling the writ of 
delivery of possession which had. already been issued and he direct- 
ed that if the peon had already started the Nazir was to recall the 
peon by à special messenger. ~ It appears that the peon had started 
previous to the passing of this order on the 17th November and on 
that date between 4 and 5 in the evening he gave or purported ‘to 
‘give possession of the land to the decree-holders: This: was donè 
before the special peon who had been deputed to stop him had been 
‘able to find him. On the 26th November, the Subordinate . Judge 
made this further order alter reading the special péon’s report, 
namely, he allowed time’ to the judgment-debtors to deposit the 
decretal amount or bring an order of stay: from the High Court 
‘and he stated ‘in his order that after this was~done he would quash 
the delivery of possession. On the 1st December, the judgment- 
debtors filed a petition asking for a hearing. of their. petition which 
they had filed on the 25th November. but the learned Subordinate 
Judge rejected this application as frivolous aad malafide. On the 
and December, the learned Subordinate Judge allowed the: judg- 
rhent-debtors three days’ time to get a stay order from the. High 
Court or to deposit the decretal amount. On the sth Decembera 
rulé was obtained from this Court by the judgment-debtors for stay 
-of proceedings. The rule was made returnable on the 2and 
“December and an ađ interim stay was granted until the 7th of 
January. Inspite of this the learned Subordinate Judge proceeded 
“to pass the order of the 6th of December,-tg24, against which this 
«appeal is directed, namely, to quash his previous order for delivery 
Of possession to the appellants before us. The order of the 6th of 
-December, 1924, was I think, clearly a wrong order in view of the 
stay order of this Court of the 3th of December, 1924 to, which `I 
have already referred, as the Subordinate Judge had on thai date no 
‘jurisdiction to further deal with the matter and, consequently, the 
appeal must succeed so far as the order of the 6th December, 1924 
-is concerned. But this does not dispose -of the matter because:a 


_firther question is raised by reason’ of the other appeal which is 
_before.us numbered 435 of. 1924 and the point. shortly is this, 
: namely, whether the Subordinate Judge having passed his. order 


for the issue:of the writ for delivéry of possession on the r4th of 


Von. XLI.) . kjen covrT.- ->,+ Bot 


November could. subsequently make .a further order which he CIIL, 
has done recalling the writ for delivery of -possession which he 195. 
had issued. The conclusion to which we have come is -that Rash, Behari 


it was open to the learned ` Judge to` review. his order 
of the 14th November, 1924, by his order of” the: pth" November 
of the: same‘year and to recall the writ for delivery of possession Greaves, F. 
which had already been issued. Consequently, it seems to us that 
if in fact the peon gave delivery, as it is urged he did, then the 
delivery was of no effect because the order for delivery of possession 
which the Judge had passed on the 14th of November had subse- 
quently been revoked by him on the 17th of the same month and 
as I have stated I think that it was open to the Subordinate Judge 
to review his order as he has. done and to pass the. order of the. 17th 
November which he did. 

The result, therefore; is that we think -that ‘there was in effect 
no valid delivery of possession‘on the-17th November. We were 
referred in the course of the argument to the case, of Mian Jan v. 
Man Singh (x) where the sale of certain ‘iinmovable property had en Ero 
been fixed for a certain date which was subsequently postponed by 
the Court. The sale, however, took:place; before the order postpon- 
ing the sale had been communicated and under the circumstances 
it was held by’ the two learned Judges who decided the case ‘that 
the sale could not be’ legally held by virtue of the order and that 
it made no difference if before this order chad been ‘communicated 
the sale had taken. place. We think that the decision has some 
bearing on the point before us and. that in the conclusion we have. 
arrived at we are following the same principles as were followed in 
that case, We think that the best course now will be that the appli- 
cation of the rth of November, 1924, for possession be reheard in 
the presence of the defendants who have appealed.to this Court and 
it will be,open to. the Subordinate Judge on that application- to 
make what order he thinks fit either for delivery of-possession or if 
he thinks: that-possession should not be delivered on terms 
of security from the tenants. This order, however, does not affect’ 
those tenants who have not appealed and so.far as they are concern- 
ed the order for delivery of Possession stands and we are not ariei 
ing it. : : ar 


a 


Hema, 


The fair order as regards costs will, we think, be that there will 
be no order as to costs in this appeal. , i 


one judgment will; ANO govern the : ‘other appeal: oe å having 
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régard to the decision we have arrived: at no ‘order as s to Costs’ ‘will Bë 


necessary in this appeal also, 


_ Let the record be sent down at once. 
- Mukerji J. I agree. 


Ac T.M. . Appeals allowed, 


“CRIMINAL REVISION. 


a Ste Balington Newbould, Knight, Judge, and. M+, Justice. 
-B. B. Ghose. ny. ee 


ate” SANATAN BHATTACHARYA ` 
zp” ` aa) 7 ~ 
D. : , sé 
KING EMPEROR. Mo Bf 
Megality—Criminal Procedure Code (Act V. of 1898) Sec, 360, aeii 
with the provisions of—Procèedings under section 117 Criminal Procedure 


, Gode—Security jor good behaviour—Evidence, recording of—Criminal 
Procedure Code, Section 356. ' 


Per Curiam g ‘Disregard of the provisions of section 360 with regard to any, 
trial or enquiry vitiates the whole trial or enquiry. 


Fer Newbould, Ş (B B. Ghose F. contra). The provisions of section 360 of 
the Code of Criminal Procedure are applicable to proceedings under section” 117 
of the Code, ‘calling upon a person to show cause why he should not furnish secu- 
rity for good behaviour. 5 A 


Per B. B. Ghose, F: In construing ‘a matter of ‘procedure, which-doés not 
involve'any question of principle the Court is guided by:the actual words of the 
Code. . The provisions of section 360 Criminal Procedure Code are matters of 
proceditire. 


: Per Newbould, $: Section 356 Criminal Procedure Code ita the 
tanner in which evidence is to be recorded in warrant cases, 


Revision under section 435 of the Code of Criminal riorgduig 
by the Accused., , . : a 


*Criminal Revision No, 944 of 1984, against the order of G. N. Roy Esq, 
Sessions Judge of 24 Parganahs, Alipore, dated the 13th August, -1924, affirming 
that of Mr. T. K. Biswas, Sub*Divisional aati of Alipore, dated the şist 


May, 3924. 
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The accused was ordered to execute a bond of Rs, 1,000 with 
two sureties of Rs. 500 each to be of good behaviour for the period 


of three years. In default of execution of such bond with such sure- 


ties he was to be regorously imprisoned for a period of three years 
or until the execution of such bond under section 118 Criminal Pro- 
cedure Code. This order was confirmed on a reference under section 
123 of the Code by the following extract from the judgment of Mr, 
G. N. Roy, Sessions Judge of 24 a ies where the facts are 
sufficiently stated : Pod i 

This is a reference under section r23 of the Criminal Procedure 
Code. The accused has been bound down for 3 years. The case 
appears to be of some importance. The accused Sonaton Bhatta- 
charyya alias Tarini Ganguly comes of a respectable Brahmin 
family, is a land-holder of sorts, has been a clerk in offices, bas 
dealt in business and has been considered a man of influence, and 
position at Erachi and Ramchandrapuri P.% Sonarpore. The 
learned Magistrate has taken some trouble over the case. 255 wit- 
nesses coming from various villages around Erachi were examined 
for the prosecution and accused examined about 165 witnesses to 
give hima good character. 

It is argued on behalf of the accused that the case has been 
engineered by the S. I. Kamini and his enemies. It is pointed 
out that there are no records to show that any complaint was 
made against him at the thanah—it is argued that the numerous wit- 
nesses who depose to having been cheated, injured or beaten should 
not be believed. It is contended that apart from this evidence the 
bulk of evidence against the accused is of general repute that he is 
tyranical and oppressive. It is argued that the proceeding under 
section r10 Civil Procedure Code having commenced before the 
amendment of the Criminal Procedure Code this evidence is not 
admissible in the first place aud in the 2nd place there is as good 
evidence for bim as against him. 


The amendment in the Criminal Procedure Code does not merely 
change the procedure, In respect of the admissible evidence it is 


an alteration in substance. It is now the Jaw that the fact that a. 


person is so desperate and dangerous as to render his being at large 
without security, hazardous to the community may be proved by- 
evidence of general repute and this evidence therefore taken at the 
trial when the amendment had come into force is admissible. 

It is impossible to believe that all these specific cases brought 
forward have been invented. It appears that Bhusan Ghosh and 
Sital Laskar are taking a prominent part in the prosecution. Sital 
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CRIMINAL. ` Laskar was at one time on the side of the accused. They are not 
1905. likely to miss the opportunity but it also appears that several 
ia villagers have subscribed together to put the accused down. Though 
s% > ., no complaint was madé at the thanah there was a previous appli- 


King- Emperor. 


Ce ene’ 


cation independently of the police to take action against the accused 
under section rro Civil Procedure Code. The police having moved 
in the matter villagers who had ‘suffered silently have come forward. 
This was recognised in the case of Chintaman : 35 Calc. p. 323. It 
is of no avail to say that the’ villagers remained silent before. 
Many ‘of them have deposed that they dared not or had no 
means. 

Take the instance of Akhoy Chakravarty. He givés a graphic 
description of the oppression practised on him. At first there was 
a Civil case. Thereafter a Mussulman was employed to tear his 
sacred thread. Finally the threat of murder was made and the man 
had to'leave the village. There is no reason to disbelieve him. 
The incident took place 12 years ago it is true, but if this man 's 
story is true there is no difficulty really in believing the various 
other incidents which are said to have happened within 2 or 3 
years. We learn of another man’s trees being cut and’ taken away. 
A third was invited to a bout of drink and he was robbed of his 
gold links and stud. It is pointed that a guard in the E. B. Ry. 
has given evidence to show that the accused has borne a good 
character. On the other hand we have an Acss’‘stant Station Master 
who was a co-villager till 7 years ago and he states that the accused 
was an oppressive man and relates an incident of assault he saw. 
Sadhya Dassi deposes to taking some snails from a tark belonging 
to the accused and she was arrested and she was not let off until 
she paid him some money. It transpires that the accused is a sahis 
or a village arbitrator. A number of instances are forthcoming to 
show that the accused extorted money from - various people. He 
seems to have sought soms loophole or opportunity to do this. 
Action was not taken because the accused was known as a reckless 
man and the men were apprehensive of further oppression. Seve- 
ral instances of cheating “have been’ proved. In a few instances 
the stories are admitted but the argument is that they are not cases 
of cheating but breaches of contract which can be settled in the 
Civil Court but the number of ‘cases go to show that the accused 
has pursued a systematic course of taking things on labour without 
meaning to pay and’ of ‘taking advances without any -intention to 


í complete the undértaking. 
4 + eo F ©% . + 


Vou, ALL). . MIGR Court. 


Babus Birbhusan Duit and Sikka? Kumar Bose for the 
Petitioner, 


Mr, Khundkar for the Crown. 
-- The judgments of the Court were as follows : 


Newbould J :—The question that arises in this Rule is whether 
the provisions of section 360, Criminal Procedure Code are appli- 
cable to proceedings under section 117 Criminal Procedure Code 
when a person is called upon to show cause why he should not 
furnish security for good behaviour. 


In clause 2 of that section it is provided that such an enquiry 
shall be made in the manner hereinafter prescribed for conducting 
trials and recording evidence in warrant cases. Section 360, Crimi- 
nal Procedure Code refers to evidence taken under section 356 or 
357. Though sec'ion 356 does not expressly refer to warrant cases 
it refers to all cases other than summons cases and cases mentioned 
in sub section r of s:ction 260 clauses “b” tom”. These clauses 
include some cases which are warrant cases, but only cases of minor 
offences. The Code does not prescribe a manner for recording 
evidence applicable to all warrant cases. I think that to give a 
reasonable meaning to the words in § 117, section 356 must be 
held to prescribe the manner in which evidence should be recorded 
in warrant cases. If this is so, it follows that section 360, Criminal 
Procedure Code is applicable and failure to comply with the provi- 
sions of that section would vitiate the enquiry or trial which has 
resulted in an order under section 118 of the Code, 


On behalf of the Crown it is pointed out that enquiries under 
.chapters 12 and 18 of the Code are specifically mentioned in section 
356 and it is argued that if it was intended to make this section 
applicable to any proceeding under chapter 8 also, that would also 
have been expressly mentioned. It seems to me that the legis- 
lature having provided that evidence should be recorded as in 
warrant cases in section 117 did not think it necesary to again refer 
to these proceedings when dealing with the question of the manner 
in which evidence was to be recorded. My attention has also been 
drawn to the case of Benode Bekari Nath v. Empevor(s). It is 
true that it is hard to distinguish the reasoning under which it 
-was there held that the provisions of section 342 are not applicable 
to cases of enquiry under section 117 from the argument advanced 
on behalf of the Crown in opposing the present tule. But there 
are two other unreported cases to one of which I was a party—Crimj- 


(1) (1923) L La R. 50 Cale. 985. 
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nal Revision case No. 727 of 1924 decided on the 7th November, 
1924 and Criminal Revision case No. 851 of 1924 decided on the 
asth November 1924, and in both of these it was :held that an om- 
mission to comply with the provisions of section 360 Criminal Proce- 
dure Code in proceedings under section 117, Criminal Procedure 
Code vitiated the trial. Following these decisions I must make this 
rule absolute. 

B. B. Ghose J :—As we are bound by the previous decisions 
of.this Court on the question now -before us I agree that this rule 
must be made absolute so long as these decisions are not over-ruled 
by a Full Bench. Personally I entertain considerable doubt whether 
section 360, Criminal Procedure Code applies to proceedings under 
Chapter VIII of that Code. The provisions of section 360 are matters 
of procedure and having regard to the fact that the directions are 
mandatory the disregard of the provisions of that section with regard 
to any trial or enquiry vitiates the whole trial or enquiry. But in 
construing a matter of procedure, which does not involve any ques- 
tion of principle, we must be guided by the actual words of the 
Code and section 360 only refers to evidence taken under section 
356 or 357 of the Criminal Procedure Code. Although according 
to the provisions of section 117 sub-section 2 of the Code evidence 
should be recorded in cases referred to in that section in the man- 
ner prescribed for recording evidence in warrant cases that does 
not make section 356 applicable in all its terms, because section 
'356 specifically refers to enquiries under Chapters 12 and 18 only 
and does not refer to chapter 8. The result, therefore is that in 
making enquires under section 117 evidence should be recorded 
asin a Warrant case. But Chapter VIII not having been referred to 
in section 356, section 360 of the Code would not apply to the 
record of such evidence. 

‘As this-Bench is now constituted it cannot refer this question to 


‘a Full Bench, my learned brother having expressed his opinion 
“previously on this matter to which he adheres. We must consider 
‘ourselves bound by the decisions referred to in his judgment. 


Order. 
‘We set aside -the order passed against the petitioner under sec- 


-tion 118; Criminal Procedure Code. It will be-open to the Dis- 
‘trict Magistrate to take further proceedings:against the petitioner if 


he thinks fit. 


D. K. Re ; : . Rule made absolute. 


b, 


Vou. XLL] HIGH COURT. 


Before Mr. Justice Buckland, Mr. Justice Suhkrawardy and 
Mr. Justice Cuming, 


ISHAN CHANDRA SAMANTA AND ANOTHER 
D, 
HRIDOY KRISHNA BOSE anp OTHERS.* 


Criminal Procedure Code, (Act V of 1898), Chap. XII, proceedings ynder— 
‘Accused’ —Criminal Procedure Code, Sec. 360 (1)—Reading over evidence of 
witness in presence of accused —Judgment—Reason, if necessary—Cri minal 
Procedure Code, Sec. 145 (4)—‘Decide’—Third Fudge, if can refer a case to 
Full Bench. 


Per Buckland and Cuming $F (Suhrawardy, J. Contra): In proceedings 
under Chapter X!1 of the Code of Criminal. Procedure, it is not obligatory on the 
Court to read over the deposition to the witnesses. The provisions of section 
360 (1) of the Code are inapplicable, as parties to proceedings are not 
accused : Criminal Revision 589 of 1924 dissented from, 


Per Buckland and Sahrawardy F}: In proceedings under section 145 of the 
Code of Criminal Procedure, the parties are entitled to require from the trial 
Magistrate a.statement of the reasons for the decision sufficient to enable them 
to determine whether he has or has not complied with sub-section (4) of section 
145 and directed his mind to the consideration of the effect of the evidence 
adduceds A degree of brevity of judgment is not necessarily open to objection : 
Bhuban v. Nibaran (2) and Motaherali v, Ashague (3). 


Per Suhrawardy F: 1n all cases where evidence is taken down under the 
provisions of section 356, Criminal Procedure Code, the requirements of section 
360 must be complied with. 


The term ‘ accused’ means any person over whom the Criminal Court exer-. 


cises jurisdiction : ¥hoja v. Queen-Empress (4) and other cases. 


Per Cuming, 9: An accused is a person charged with an infringement of the 
law for which he is liable, if convicted, to be punished. 

Ina proceeding under Chapter XII of the Code of Criminal Procedure, 
the law does not require that the Court should give any reason for the 
decision, 

Per Buckland F: In case of difference with the judgment of a Division 
Bench, the third Judge before whom a case is laid under section 429 of the Code 
of Criminal Procedure, cannot refer a point for decision toa Full Bench. 


Application for Revision under section 435 of the Code of 
*Criminal Revision No. 906 of 1924, against the order of Mr. J. Dutt, 
‘Deputy Magistrate of Sealdah, dated the 1st July, 1924. 
(1) (1924) unreported. Cr. Rev. No. 589 of 1974, decided on the tath Septem; 
ber, t934. l f ` 
(2) (1921) L L. R. 49 Calc. 1873 34 C. L. J. 125. 
(3) (1924) 39 C. La J. 366, {4) (1896) I. L. R. 23 Cale. 493. 
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Criminal Procedure by the First Party, Petitioner. Proceedings - 
under section 145 of the Code of , Criminal Procedure. 

The Magistrate passed the following order: “It will, appear 
that one witness has been examined on behalf of the rst Party. 
Five witnesses have been examined, on behalf of the and Party. 
From the evidence adduced before me I find that the end Party is 
in possession of the land in respect of which the present proceed- 
ings have been drawn up. I therefore declare the and Party to be 
entitled to possession thereof until ejected therefrom in due course 
of law and forbid all disturbance thereupon.” 

The 1st Party then moved the District Judge, who refused to 
refer the.case to the High Court by the following order, dated the 
28th August, 1924: 

‘The main ground taken is that the provisions of section 360 ` 
Criminal Procedure Code have not been complied with, The 
ruling in 65 I. C. 557 0f the Patna High Court has been quoted. 
‘The observations of their Lordships appear to be in the nature of 
obiter dictum for they go on to say that in Criminal cases none 
compliance with the provisions of section 369 is not fatal.. 

“ Itis a proceeding under section 145 Criminal Procedure Code. 
We have understood hitherto that it is a quasi civil proceeding. A 
summary order is given by the Magistrate leaving the parties to go 


and settle their real dispute in the Civil Court, There are two 


parties. Both are on the same footing. Can it be said that they 
are both ‘ accused’ or does the party against whom the order is 
made become an accused? I donot think I could make a refer- 
ence to the High Court on a point like this. The application is 
dismissed.” ga . 2 
The rst Party then moved the High Court. The petition was 
heard by Suhrawardy and Cuming JJ. who differed in their opinion 


-and passed the following judgments : 


Suhrawardy J.—I have the misfortune to differ from my 
learned brother in the interpretation of section 360 Criminal Proce- 
dure Code and its applicability to proceedings under Chapter XII 
of the Code. Section 356 provides that in all trials and. in enqui- 
ries under Chapter XII and XVIII. the evidence of each witnesa 
shall be taken down in writing in the language of the Court. Sec- 
tion 360 says that as the evidence of each witness taken under 
section 356 is completed it shall be read over to him in the pre- 


“sence of the ‘accused’.or his pleader. No exception is made in 


the section in the case of proceedings under Chapter XII which 
could easily have been made if the Legislature intended to exclude 


G 
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‘them but it is argued that the use of the’ word ‘ accused’ limits the 


applicability of section 360 to cases where a person is charged with 
the commission of any offence for which he is liable to be punished 
and excludes Chapter XII. The whole controversy therefore 
hinges on the meaning of the word ‘ accused’ which has not been 
defined in the Code or any other enactment. There is ample 
authority for the view that the term accused means any person over 
whom the Criminal Court exercises jurisdiction : See /hoja Singh v. 
Queen Empress (1), Lolit Mohan’ Moitra v. Surja Kanta Acharjeé (2), 
Hoperojt v: Emperor (3), Queen Empress v. Mona Puna (4), Queen 
Empress v. Mutasaddi Lal (5). It must demand very cogent 
reasons to,make me deviate from an unchanging current of deci- 
sions. Iam notimpressed by the argument that a Witness ina 
Criminal case is a person over whom the Criminal Court assumes 
jurisdiction as it can summon him and even issue warrant to 
enforce his attendance. It is not assuming jurisdiction as a Crimi- 
nal Court, but as a Court in the same way as a Civile Court, doing a 
quasiministerial act as a preliminary to exercising its Criminal juris- 
diction over some other person. Nor am I persuaded by the circum- 
tance that there may be more parties than one in a 145 case and all 
of them should not be called accused or that the order under the 
section may be passed in the absence of a party. A Criminal Court 
does pass orders against an absconding accused. The view which 
my learned brother entertains in this matter has led him to hold in 
Benode Behary Nath v. Emperor (6), that a person against whom 
proceedings under Chapter VIII have been taken is not an 
accused person though he may be punished with imprisonment 
on failure to give security. I am unable to agree in the view that 
section 360 does not apply to proceedings under Chapter XII 
and adhere to the decision in Criminal Revision 589 of 1924 decid- 
ed on rath September 1924 to which I was a party. My opinion is 
that in all Criminal cases where evidence is ‘taken down under the 
grovisions of-section 346, the requirements of section -360 must be 
complied with ; otherwise there is no sense in taking down evi- 
dence verbatim or in extenso, as distinguished from a mere memc- 


‘randum of it, unless its correctness is checked in the manner 


provided in section 360. = i 
The second ground on which this tule was granted is that the 


; (1) (189 . L. R. 23 Cale. 493» {2) (1901) I. L, R. 28 Cale. 709 a 6 
(3) oe L. R. 36 Calc, 163; 8C. L.J. 515. . 
(4) (1892) k 'L. R. 16 Bom. 661. (5) (1898) LL. R. 3; an 10y: 


(6) (1922) 1. L. R. 50 Calc. 958 ; 39 C. L; J. 75. 
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Magistrate should have given some reasons for his decision. - 


Here also I am not in agreement with my learned brother that it is 
not absolutely necessary for the Magistrate to do so and I follow 
the decision in the case of Bhudan Chandra Hazra v, Nibaran 
Chandra Santra (1), to which I was a party. But it is not necessary 
to pursue this point as I am of opinion that. the judgment 
of the Magistrate does not offend in that- respect. Considering the 
state of the record, the judgment is unassailable on this ground. 

It remains now to consider what order I should like to pass 
in'this case. In view of the eviderice adduced in the case, Iam 
of opinion that the decision of the Magistrate is correct on the 
merits. I am also of opinion that though there has been an 
infringement of the law in defiance of a mandatory provision in this 
case, my’ discretion under section 439 Criminal Procedure Code not 
to interfere with the order of the magistrate remains unaffected. But 
considering that in many instances this Court declined to look 
into the merits on the ground that the entire trial was illegal and 
that this case, raises a point which. ought to s settled for the 
guidance of the Subordinate Courts, I have decided to differ from 
my learned brother in the result and would make the rule absolute 
on the first ground on which it was issued. 

As we are unable to agree and divided in opinion, the case 
should be laid before another Judge under section 439 read with 
section 429 Criminal Procedure Code and the papers should be 
placed before the Chief Justice for necessary orders. 

Cuming’ J :—This rule was granted on two grounds. 

(1) That the learned District Judge was wrong in holding that 
a party to a proceeding under section 145 Criminal Procedure Code 
was not an accused person within the meaning of section 360 Crimi- 
nal Procedure Code. 

(3) That the learned District Judge should have held that the 
judgment of the trial Court was not in accordance with law 
inasmuch as the findings were not supported by sufficient 
reasons. The form of the petition is perhaps open to objection 
because the petitioner should have moved, not against the ordor of 
the District Judge which was simply an order refusing to refer the 
case to the High Court but against the order of the Magistrate 
which is really the order we are now asked to revise. 

The District Judge or to be more correct the Sessions Judge had no 
power to deal with the matter beyond referring it to the High Court. 

The petitioner contends that the evidences of the witnesses were 


(1) (i921) I. L. R. 49 Cale. 187: 34 C. L. J. 125.. 
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not read over to them as required by the provision of-section 369 in 
view of the decision of this Court in the case of Miva Lal Ghosk yv, 
the King Emperor (1). 

Section 360 is as follows y - 

" As the evidence of each witness taken under section 356 or 
357 is completed it shall be read over to him in the presence of the 
accused if in attendance or of his pleader if he appears by pleader 
and shall if necessary be corrected.” i 

The first difficulty that presents itself ‘in applying section 
360 to proceedings under section 145 (Chapter XII of the Code) 
is that in a proceeding under chapter XII there is no accused per- 
son. There are parties always two, some-times more. Each of 
‘these parties may consist of many persons. Sometimes there are 
‘several hundred persons party to such proceedings. 

The petitioner contends that all the parties are accused persons. 
To support this argument he relies on the case of Jhoja Singh v. 
“Queen- Empress (2) in which it was held that ‘ accused’ means “ a 
person over whon#the Magistrate or other Court is exercising juris- 
‘diction. With great respect to the learned Judges the acceptance of 
“this definition would lead to somewhat startling results. For ins- 
-tance a Magistrate exercises jurisdiction over a witness for he issues 
‘a summon to the witness which the witness is bound to obey and 
can enforce his attendance by a warrant. This seems to me to be 
-exercising his jurisdiction over the witness. A witness would be 
‘therefore an accused and no oath could be administered to him 
(section 342 Civil Procedure Code). The same train of reasoning 
would apply toa juror. Again the parties being accused persons 
none of them could be examined on oath in the proceedings nor 
could they be cross-examined, Iam not therefore prepared, with 
great respect to the learned Judges, to accept this definition of an 
accused. Moreover the learned Judges were deciding in that case 
the meaning of the term ‘'-accused” with regard to the provision of 
section 340 and therefore this definition can only be held good so 
far as section 340 is concerned. If 1 had to define the term accus- 
ed which the code has not defined I should define ‘an accused’ as a 
person charged with an infringement of the law for which he is 
liable, if convicted, to be punished. Turning to Chapter XII 
itself it is significant that the word ‘ accused’ is nowhere found in 
the Chapter. The persons concerned are described as parties and 
the section 145 (7) even provides for. the substitution of the legal 


; (1) (1924) 4t C L. J. 223; 28 C. W, N. g68e 
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, Caiminat. representatives of a party on his death, I am unaware of any 
1935. provision of the law by which a legal representative of an accused 
isha can be substituted on his death. For instance “could the legal 

representative of a person accused of, say theft, rioting-or murder, be 

Hridoj, substituted on his death. ‘In other part of the Code for instance 
Cuming, F. Chapter XVIII, XIX. XX, XXI, XXII, XXII}, which deal with 
Per trials and enquiries preliminary to commitment for trial the expres” 


sion ‘accused’ is always used to denote the person proceeded 
against. In’ Chapter XII it cannot be strictly said that any one is 
proceeded against. - ` 

The Magistrate draws up a proceeding stating that he is satis- 
fied that a dispute likely to cause a breach of the peace exists and 
requires that parties to attend his Court to -put in their statement 
as to their claims and then decides which party is entitled. to 
possession. It is to be noted that the parties are not obliged to 
attend nor can they be compelled to do so. Admitting for the 
sake of argument that the expression ‘accused’ applies to the parties 
in a-proceeding under Chapter XII it must presumably apply to 
all the parties. It cannot be held that one party is complainant and 
another party accused. The evidence must be read over ‘presums 
ably in the presence of all the accused and so. of all the parties, 
But it sometimes happens that some of the parties are not present 
and are not represented by a pleader. How could the evidence 
be read over in their presence. The fact that section 356 and secs 
tion 357 are mentioned in section 360 does not necessarily show 
that the section refers to all evidence taken under those sections. 
Had it been so the Legislature would probably have inserted 
the words ‘ or parties’ after the word ‘accused’ 

It has been argued that if the reading which I would put on 
the section is correct no one could be prosecuted for giving false 
evidence in such proceedings. I fail to see any substance in this 
objection. The false evidence that a ‘person is prosecuted for 
giving is the actual statement he makes in Court. The record is 
only a piece ot evidence to prove what statement he did make. > : 

It is argued that section 80 of the Evidence Act would not apply 
to deposition so recorded and not read over so long as the statement 
had been taken in accordance with la w the’ presompion of correct 
ness under section 80 appiies. 

-Section 80 is only:a rule of evidence and if it did not aan it 

-would still be possible to prove the correctness of the statement 
" ‘¥ecorded by examifing the person who heard and recorded it, 
il Then it has been contended that if the expression ‘accused’ does 
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not include parties section 526 has no application to proceedings 


under section 145. : 

- ITadmitI do not follow this gumeni There is nothing i in 
this section which would lead to the conclusion that it applies only 
to matter in which there. is an accused person. Sub-sections (5) 
and (6) which are relied on to support this contention simply pres» 
cribe the procedure to be followed when an accused person makes 
the application. .But it does not follow from this that no one else 
can make an application for transfer under this section. Complai- 
nant sometimes apply. Even ifthe contention were correct this 
would still have the power of transfer under its general power of 
superintendence. 

The conclusion to which I am bound to come is that section 
360 has no application to proceedings under Chapter ATI and in 
such proceedings it is not’obligatory on ‘the Court to read over the 
deposition to' the witnesses. The reason of. this distinction from 
real! criminal inquiries and trial is an obvious one, It has to be 
borne in mind that these proceedings under Chapter XII are sum- 
mary proceedings of a quasi Civil- nature the object of them being 
to prevent breaches of the peace when a dispute about Property 
arises. 

No right or title is decided and no one’s life or liberty is in ques: 
tion. Practically they simply decide who is to be plaintiff and who 
defendant in the inevitable Civil suit. 
` The next ground taken is that the judgment is not in accor- 
dance with law as the Magistrate does not support his- ‘decision 
with sufficient reasons. 

Sub-section (4) provides that the Magistrate ` after hearing the’ 
parties and considering the evidence ‘shall decide whether any or 
which party was in possession. The word “ decide” ‘does not 
necessarily include giving reasons for the decision, when the code 
intends that reasons should be" given it says so. As an instance’ 
section 263 (b) may be referred to. The Code clearly contemplates 
cases in which no reasons are to be given. See section 370 (l) 


which make it clear that only where a Ptesidency Magistrate in~ 


flicts a sentence of more than a' certain amount is he obliged to 
give reasons. See also section 213 which provides that the Magis- 
trate shall give reason for committing an accused for trial. Sections 
366-and 367 of thë Code have no application for these proceedings 
under Chapter XII dre not trials. 

The conclusion to. which a careful consideration of, the Criminal 
Procedura Code leads me is that the lay. does. not, require shat the 
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Court should give any reason for the decision in a proceeding under 
Chapter XII. The reason is obvious. These proceedings are 
summary proceedings to prevent breaches of the peace and noth- 
ing more. I would discharge the rule. i 


Owing to this diference of opinion, the case was láid before 
Mr. Justice Buckland under section 429 of the Code of Criminal 
Procedure, 

Babu Dwijendsa Krishna Dutt for the Petitioner. 


Mr. S. K. Sen, Babu Satindra Nath Mukherjee “and Profulla 
Chandra Chakrabarty for the Opposite Party. 
C, A. V. 
The following judgment was delivered : 


Buckland J: This case has been referred to me under section 
439/429 of the Code of Criminal Procedure. Two points arise for 
decision. Firstly, whether in proceedings under Chapter ra 
Code of Criminal Procedure the provisions of section 360 (i) as 
to reading over the evidence to the witnesses in the presence of the 
accused have to be complied with, and secondly, whether under 
section 145 (4) it is the duty of the Magistrate to state his reasons 
for his decision. 

As to the first point, the case depends upon whether or not 
the parties are persons to whom the section refers by the words 
“ the accused.” Several authorities have been cited in support of 
the contention that the parties to proceedings instituted under 
Chapter ra are persons to whom the section so refers. 

A definition of an accused person was formulated by the High 
Court of Bombay in Queen-Empress v. Mona Puna (1), in which 
their Lordships held that an accused is a person over whom the, 
Court is exercising jurisdiction. That definition has been adopted 
in other cases, both by this Court and at Allahabad : Joja Singh v. 
Queen-Empress (2) ; Queen Empress v. Mutasaddi Lal (3). 

In my opinion that definition cannot be accepted as one of 
universal application, and I entertain considerable doubt whether 
any of the learned Judges intended that it should. be so applied. 
The Court exercises jurisdiction over, for instance, witnesses, and a 
definition of an accused person so stated would be equally applica- 
ble to them. It may be that in a case or class of cases a party is 
subject to sanctions or entitled to rights similar to those to which an 
accused person is subject or entitled. In such circumstancés the 


(1) (1892) I. L, R. 16 Bom. 661. (2) (1896) L Le Re 23 Cale. 493° 
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phrase used in-the judgment of this. Court in Hopcroft v. Emper- ` 
ov (1), that a party “ is in the position of an accused person” is to’ 
be preferred.. But that is a ‘very different thing to holding that. 
such a party is an accused. Queen-Empress v. Mona Puna (a), 
Jhoja Sing v. Queen- Empress (;) have been distinguished by this 
Court in Benode Behari Nath v. Emperor (4). I do not, however, 
understand that the authorities have been cited in support of any. 
argument by analogy, but solely as providing a definition applicable 
to this case, 

I have been referred to a recent unreported decision precisely 
upon the point (Criminal Revision No. 589 of 1924) in which my 
learned brothers Mr, Justice Suhrawardy and Mr. Justice Mukerji: 
have held that section 360 is applicable to enquiries held uuder. 
Chapter 12, and Mr. Justice Mukerji, in referring to the use of the 
word ' accused” said : 

' -T am inclined to take the view that the word has been used 
in its wider significance as meaning a person over whom the Crimi- 
nal Court is exercising jurisdiction.” 

With all respect to the learned Judges who decided that case, 
Tam unable to take the same view. The Code of Criminal Proce- 
dure.provides for trials and inquiries. Accused persons have to 
be tried. They are charged or liable to be charged with having 
committed an offence, An offence is defined [section 4 (0)] as an 
act or omission made punishable by any law for the time being 
in force. Under Chapter 12 the Magistrate holds an inquiry. An: 
inquiry is not a trial [section 4 (k)]. To such an inquiry there are 
parties.. Noone is charged with having committed an offence, 
The ultimate decision should be a finding as to possession, The 
parties to such inquiry are so referred to, and the word “ accused” 
does not find a place in the Chapter, 


`, The foregoing reasons in themselves appear to be sufficient to. 
decide the point, but section.340, as recently. amended, is, to my. 


mind, conclusive, and the attention of the learned Judges who: 


heard the case with which I now. have to-deal and ‘Criminal Revi». 


sion case No, 589.0f 1924, does not appear to have been drawn 
to it.- z l g 


Formerly, the section ran: “Every person accused before 


any Griminal Court may -of right be defended by a ee Now 

n ligos) L T. R. 36 Calc: 163 3 8 C. L. I. 565. i i 
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the,section recognises persons; (i) accused of an offence before a 
Criminal Court, and (2) against whom proceedings are instituted 
under the Code that is to say, two classes of persons.: 

. Section 330 (2) then goes on to say. 

_, “-Any person against whom proceedings are instituted in such 
Court under section 107, Chapter.ro, Chapter rI, Chapter ra or 
Chapter 36 or under section 552 may offer himself a witness in 
such „proceedings. This provision is entirely new. Formerly, 
such persons were unable to offer themselves as witnesses, To 
that, extent, they may then be said to have been in the 
position of persons accused of offences who neither then nor now 
may offer themselyes as witnesses in proceedings in which they are 
charged with such offences. Section 342(4) provides that no oath 
shall be administered to the accused. Were it to be held that 
persons against whom proceedings are instituted under chapter 12 
are,accused persons, the result would be that though they might 
offer themselves as witnesses in such pone no oath could be 
administered to them. 

There is also another difficulty in the way of the petitdnaees 
to. which my attention has been drawn on behalf of the opposite, 
party. ‘Section 360 provides ; ; 

“As the evidence ofeach witness taken under section ‘356 or 
357 is ‘completed, it shall be read over to him in the presence of the 
accused, if he is in attendance or of his pleader, if he appears by 
pleader, and if necessary, shall be corrected.” 

It has been decided by this Court in Kefatullak v. Ferusuddin 
Miah and Khabiruddt (1) that parties to an inquiry under chapter 
12 cannot be compelled to attend by the issue of a werrant, in itself 
a material difference from the position of an accused person. Assu- 
ming, therefore, that the parties to such inquiry do not attend nor 
appear by pleaders, there are no means whereby section 360 (i) can 
possibly be complied with, and if the view which I am invited on 
behalf of the petitioners to take is the correct one, the result would 
be that in such circumstances there could not be any legal conclu- 
sion to an enquiry under Chapter r2. 

- In my judgment, the parties to proceedings under chapter sa 
of the Code of Criminal Procedure are not persons referred to _by 
the words “the accused” in section 360 (1) of that Act. 

- “The second point which has been argued is that the ETARE 
has not given reasons ‘for his order. under section 145 (4). I may 
say at once that reliance i is not placed „upon sections 366. and 367 

ü) (tg00)'5 C. W, N. 72, = y be A 
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ofthe Criminal Procedure Code, tó which reference was made in 
Bhuban Chandra Hasra v. Nibaran Chandra Sanira (1) In 
that case however, the learned Judges said : 

“Whether those sections did or did not apply to proceedings 
under section 145, they were éntitled to ‘require from the trial 
Magistrate a statement of the reasons for the decisions sufficient 


to enable them to determine whether he had or has not complied’ 


with sub-section 4 of section 145 and directed his mind to the con- 
sideration of the effect of the evidence adduced before him.” 


With that judgment and also the judgment in Motakerali Y: 


Eshaque (2), Iam in entire accord. To what extent a Magis- 
trate should give effect to what has been so decided one cannot 


lay down by general rule, but I may say that provided he com“ 
pied with what learned Judges have said is necessary for the pur- 


pose of enabling this Court to appreciate and deal with the casé 
in revision, a degree of brevity which would be out of place ina 
judgment -to which section 367 applies would not necessarily be:open 
to objection. 

. The learned Magistrate in this case has merely stated that one 
witness was examined on behalf of the first party and five were 
examined on behalf of the second; but there is nothing from which 
one can weigh his appreciation of the evidence beyond the bare 
statement of his finding. 

The final question is as to the order which I ought to make, 
I observe that my learned brother Mr. Justice Suhrawardy stated 
that in his opinion the decision of the Magistrate is correct on the 
merits. Though my learned brother Mr. Justice Cuming would 
have discharged the rule he has not expressed an opinion as to the 


merits. Had he expressed a similar opinion, even though I hold’ 


the view which I have stated as tothe duty of a Magistrate under 
section 145 (4), I should have discharged the rule. As it is, the 


order I make, i is that the final order of the Magistrate dated the 


xst July, 1924, be set aside, and I direct that the case be reopened 
at the point reached on that date and that after hearing the parties 
afresh and after recording a statement of the reasons for his decision 
such as I have already indicated, the learned Magistrate do dispose 
of the matter in accordance with the law. 

Before I part with this case I wish to refer to the position that 
arises by reason of my differing from the judgment i in Criminal Revi- 
sion No. 589 of 1924. Under section 429 Code of Criminal Proce- 

(1) (agai) 1. L. R. 49 Calc. 189 ; 34C Pa 125. 
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-dure the third Judge -before: whom the case is laid is required to deli- 
‘ver his opinion and the judgment or order shall follow such opinion. 
That does not enable me to refer the point to a Full Bench. Refer- 
ence toa Full Bench are made under Chapter VII, Rules 1 and 5 
of the Appellate Side Rules of this Court. The difficulty, however, 
is that sitting alone as a third Judge, to whom the case has been 
referred: under section 429 Code of Criminal Procedure I do not 
constitute a Division Bench within the meaning of the rules and it is 
not therefore open to me to refer the point. Were I able to do so 
I would refer it, but in the circumstances it appears to me that I 
-have no option. o A 
Learned counsel asks that the case should go back tọ Mr. J. 
‘Dutt, who is now sittting at Alipore, though at the time when he 
made the order in question he was sitting at Sealdah. There is no 
-question of jurisdiction and as he has concluded the inquiry the 
case should go back to him. 


‘A, T, M Rule made absoluis : Case remitted. 


ORIGINAL CIVIL. 


Before Mr. Justice C.'C. Ghose. 


RABINDRA NATH DUTT 
D. 
ABDUL AHAD & Co. * 


Limitation—Limitation Act UX of 1908), Sche I. Art 5—Suits under, section 
148 (2) (f) of the Code of Civil Procedure—Suit under O. 37 of Code of Civil 

Procedure (Act V of t908). 

Article 5 of the present Limitation Act is applicable to suits instituted under 
the summary procedure referredto in section 128 (2) (f) of the Code of Civil 
Procedure and does not apply to suits under Order 37 Civil Procedure Code, the 
same being governed by the ordinary period of limitation viz. a period of three 
years. 


Application for admission of plaint. 


Mr. P. C. Basu tor the Applicant. 

The following order was passed +, : 

C. C. Ghose, Fe ‘In this matter ‘a point ‘of some novelty has 
arisen. Mr. P, C. Basu ‘counsel on peka of one Rabindra Nath Dutt 


Application for admission of plaint. 
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applies for the admission of the plaint under O. 37 of the Code of 
Civil Procedure, the suit being one Purporting to be laid under © 
37 ofthe Code of Civil Procedure. 


The cause of action has arisen on non-payment of principal and 
interest due on a promissory note executed ` by the defendant so 
far back as the 29th July. 1922. The exėcutant 'of the promissory, 
note undertook to repay the. principal with interest at the rate of 
12 per cent per annum on demand. The Master, before whom :he, 
plaint was presented in the first instance, refused to admit it as a, 
plaint under O. 3) on the ground that the suit has not been brought. 
within six months from the date when the debt became due and. 
payahie, and he accordingly held © that the plaint could no be, 

admitted. As 1 understand the matter, the Master raised no objec. 
tion to the admission of the plaint’as a suit brought in the ordinary | 
manner ona negotiable instrument, the period of mautation in. 
respect of which is three years, i 


Mr. Basu urges that the’suit should be treated as one under O. ` 
37 of the Code of Civil Procedure and he argues in’ the ‘toilowing” 
manner. He says that under Article’ 5 o the Limitauon ‘Act of! 
1877, the period of limitation in respect of. suifs under Chap. 39! 
of the Code of Civil: Procedure 1882 ‘(which corresponds to O. 37" 
of the present Code of Civil Procedu) was six months trom the 
date on which the debt became due and payable, but tLat there has: 
been'a material alteration in the langvage of Anucle’§ of the present’: 
Limitation Act and that the effect of the alteration is that the 
period of six months prescribed therein is applicdble: now only to’ 
suits instituted under the summary procedure referred to in section : 
128 (2) (f) of the present Code of Civil Procedure and ‘cannot be? 


made applicable to suits undef. O, 37. In other words Mr. - 


Basu’s contention ‘is that the period of limitation under the- 
old Limitation Act in respect of suits coming within the Category of! 
suits referred to under O. 37 of the Code has now been done away , 
with and at present there being no other Article'in the Limhation 


Act specifically applicable to suits under O. 37, suits under O. 37’ i 


must now be taken to be covered by the ordinary’ period ‘of limita- ° 
tion, viz., a. period of three years. As I have said the point is of 
considerable novelty and although the Limitation Act was-passed at 
the same time as the present Code of Civil Procedure and although 
as far as 1 am aware’it has never been suggested up tothe present 
moment that the limitation in respect of suits: under O, 37 of the 
Code is other than six months, it i3 clearly incumbent upon me to. 
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examine 3 Mr. Basu’s contention having regard to the. changes made 
in the Limitation Act. 

Section 128 of the Code of Civil Procedure which relates to 
rules which may be made by the High Courts in respect of matters 
therein set forth occurs in Part X of the Code, and the first section 
in that Part, viz. section rar, enacts that “the rules in the first 
Schedule shall have effect as if enacted in the body of this Code 
until annulled or altered in accordance with the provisions of this 
Part.” It would therefore ‘seem to follow prima fade that the 
rules made under section 128 of the Code of Civil Procedure could 
only refer to amendments of the First Schedule to the Code and in 
particular to rules in respect of certain matters therein set forth. 
It would seem to follow ‘further that rules made under section 128 
(2) (f) of the Code of Civil Procedure cannot have reference to 
suits referred to in rule 2 of O. 37 in respect of which rules for sum- 
mary procedure have been made by the Legislature itself and in 
respect of which no rules have been made by the High Courts 
under the rule, making power vested in them. That being so, in 
my opinion, subject to what may be urged by the defendant when 
he. appears in this suit, Article's of the present Limitation Act 
cannot refer to suits under O. 37 of the Code: of Civil Procedure. 
It seems to me however that,it was the intention of the Legislature 
‘when they amended Article 5 of the Limitation Act to prescribe a 


_ period of limitation of six months to all summary suits but that the 


intention of the Legislature has not been expressed in clear and 
apt words in Article § of the present: Limitation Act with the 
result that, strictly, speaking, and subject to what :I hear further in 


` the course of the suit, suits under O. 37 are not now governed: *by 
Article 5 of the present Limitation Act. I am therefore compelled 
_ to say that I have no other alternative but to admit this plaint 
_ under O. 37 of the Code of Civil Procedure. The e will 


therefore. be so admitted. - 
_ I think the matter requires serious e T sty the 


“Legislature ; I have been just now informed that the matter is 


awaiting consideration by the Legislature, 
, The eee ‘must pay his:own costs of this application. 


KM * “Application granted, 


Vou, XLL] HIGH COURT. 
Before Mr: Justice C.-C. Ghose. 


HAZARIMULL HIRALAL - s. 
1. : i 


SADASUKH PARRUCK & CO# 


Pro interesse sigi Forfeliúro of lease—Lessor becoming insolvenit—Recetoer 
. appointed in mortgage suit—Practice~—Summons, 
One of the conditions in the indenture of lease waa that if the lessee or any 
of his heirs, executors, administrators or assigna becomes insolvent or‘binkrupt, 
it should be lawful for the lessors to re-enter the demised premises at any timé 


thereafter and re-possess and enjoy the same. After-the mortgagee purchased the 


leasehold premises in execution of his mortgage decree, the heirs of lessees were 
adjudged insolvent. The lessor now wanted an order fro interesse suo and 
prayed that the official receiver who was in possession of the leasehold premises 
by virtue of an order in the mortgage suit, should make over possession to him, 


Held, that as there was no insolvency of the person who was the present lessee 


and was possessed of the ledsehold term, the lessor could not Saree the clause., 


letting in the tight toa forfeiture. 

That such a declaration as was sought by the lessor could not be made ina 
summary manner on summons in chambers. : 

Application for an order that the Official Receiver of the Court, 
who was in possession of the leasehold premises, should make’ over 
possession to the lessor. 

The material facts appear from the judgment. 


Mr. S. C. Bose for the Petitioner. 
‘Sir, B. C. Mitter with Mr. H. C. Masumdar for the Opposite 


Party. 


The judgment of the Court was follows : 

C. C. Ghose J.—The facts giving rise to the present application 
on behalf of the lessors of premises Nos. 123, 124, 125, 126, 126/t, 
Canning Street, and 4, 5, Jackson Lane in the town of Calcutta 
under an indenture of lease dated the February 16th 1920, for an 
order that the Official Receiver of this court, who is the. receiver 
in- this suit, of the said leasehold properties, should. make over. 
possession to the said lessors, are as follows :— j 
‘It appears that by the indenture of lease dated the 16th Febru- 
ary, 1920, one Sumermull Parruck was granted a leasé of the said 
premises for a period of 4r years from the rst January r9x8, and 
that one of the conditions in the said indenture was that if the said 


0 Application in connection with Original Civil Suit No. 2060 of 1932, 
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1 


‘lessee or any of his heirs, executors, administrators or assigns be- 


comes insolvent or bankrupt, it should be lawful for the lessors to 
re-enter the demised premises at -any time thereafter and to re- 
possess and enjoy the same. By an indenture of mortgage dated 
the grd October, rg2t, the lessee mortgaged the leasehold interest 
in. the stud properties to the plaintiffs Hazarimull Hiralal. The 
plaintiffs thereupon brought a suit on the 23rd June, 1922, to enforce 
their mortgage. The preliminary decree in the mortgage suit was 


..wade on the 16th August, r922, and the Official Receiver was 


‘appointed receiver of the mortgaged premises on the same date.. 

>? "Phe lessee Sumermull Parruck died intestate on or about the 27th 
November 1922, leaving the present defendants his sole legal heirs 
` and representanves and leaving, among others, a business carried on 
“under, the name and style of Sumermull Parruck and Panna Lal 
“ Parrnck, and -the said leasehold premises as his properties. ‘The 
_ final decree fur sale in the mortgaze suit was made on the sth May 
31924, and the properties comprised in the said mortgage were sub- 


:s¢quently purchased by the mortgagees namely, the plaintiffs, Oa. the 


agth February 1.25, the firm of Sumermull Parryck and Panna Lal 


.Parruck were adjudicated as insolvents, 


.It is contended now on behalf of the lessors that the effect of 
the adjudica‘ion order was to vest in the Offic ial Asst ignee the 
properties of the said Sumermul Parruck and that owing to such 
insolvency there has been a forfeiture of the lease, in which the 
said Sumermull Parruck and after his death the defendants-as heirs 
of the said Sumermull Parruck’. were interested. The lessor: now 
want an order that the Official Receiver who is in possession of the 
premises should make over possession thereof to them. The appli- 
cation is urged because it is said that the lessors have a paramount 
title and that therefore they can come into this suit and ask for an 
‘order pro interesse suo [s2e in this connexion my judgment in 
‘Sreedhar Chaudhury v, Nilmoni Chaudhury (1Y). 


SA The ‘application is opposed by the plaintiffs and on their behalf 


Sir Benod Mittér in the course of a vigorous address: has contended 
in ‘the first’ place, ‘that all the interest that the lessee had in the said 
premises had passed to the plaintiffs: by virtue of the mortgage here- 
inbefore referred to and that inasmuch as there has been no insol- 
véncy of the mortgagees, who were the assignees of the original 
lesiee, ' the ‘clause - in’ the’ indenture of lease which it is suggested, 

‘ought to be broaght into play on ‘this summons, can have no. appli» 


Sation at all and, in the second place, that haviog regard to the fact 


(1) (1984).41 C. L J. 197. 
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that tbe certificate of sale in favour of the plaintiffs in execution of 
the.said mortgage decree had been filed so far back as the rąth 


February 1925, the certificate itself being dated the 6:h February’ 


1925, the report of the Registrar must be taken to have stood con- 
firmed by effluxion of time and, in the third place, that the insol- 
vency of the firm hereinbefore referred to can give no rise to any 
cause of action for an order such as is claimed in the present sum- 
-mons, and -lastly, that a declaration such-as is now prayed for on 
behalf of the present applicants cannot be made and is never made 
on summons in chambers. : 

My attention has been drawn to the terms of the indenture of 
lease dated the 16th February 1920, and I find tbat among the 
lessee’s covenant there is nothing to prevent him from mortgaging 
the leasehold premises by way of sub-demise without obtaining the 
permission of the lessors. Ths mortgage, therefore, was valid as 
between the lessors and the mortgagees ʻi. e. it could not be question- 
ed by the lessors. The mortgagees, therefore, succeeded to the rights 
of the lessee, but having regard to the events which have happened 
the lessee’s right to redeem is gone and the mortgagees have defi- 
nitely and finally stepped into the shoes of the lessee, free from all 


“trammels and restrictions except those contained io the indenture 


of lease. Therefore it follows that there has been no insolvency 
of the person who is the lessee now and is possesszd of the lease- 
hold term. In this view of the matter I do not think that the 
present applicants can invoke the clause letting in the right to a 
forfeiture and on this ground alone this application must fail. 

In the second place, I do not think that a declaration such as 
is now sougnt for can really be made in a summary manner on sum- 
mons in chambers. it is not the practice of this Court to make declara- 
tions in matters like this on summons in chambers and, therefore, 


-on this second ground the application fails. It is unnecessary for 


me to deal. with the remaining two grounds upon which Sir Binod 


‘Mitter based his opposition. The two grounds upon wnich I have 


proceeded are fatal to the present application and it will suffice for 
the day to dismiss the present application on those two grounds, 
The application falls and must be dismissed with costs. 

Subodh Chandra Bose: Attorney for the Petitioner. 

fox & Mondal:- Attorney for the Opposite Party. 
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APPELLATE CIVIL 
Before Mr. Justice Sukrawardy, and Mr, Justice Cuming, ` l 


3 CHOONI LAL KHEMANI 
2. 
NILMADHAB BARIK AND OTHERS,* 


Possession, suit for—Fresumption—Property purchased by son during 
father’s lifetime—Recitals in documents of third parties, if admissible 
in evidence— Omission to object, effect of. 

If any property isi purchased by ason in his name during the father’s lifes 
time, the presumption will be that the son acquired it for himself and that it was 
not the family property : Parbati v. Raja Baikuntha (1) distinguished. 

A document between third parties in which mention is made of one of the 
parties or his predecessor as holding the land lying on the boundaries, of the 


“land belonging to the executant of the document is inadmissible in evidence. 


An omission to take objection to the admissibility of a document inadmissible 
in evidence in time, does not make it admissible: Miller v. Babu Madho 
Das: (2). f Z , : 

i The omission to take objection to the admissibility of a document becomes 
fata! only i in cases where if the objection is taken in time, any defect in its 
admissibility can be cured and the document made admissible. : 


_ Appeal by Defendant No. 1. 

“Suit for recovery of possession on establishment of title: : 

The material facts appear from the judgment. ; 

Dr: Jadu Nath Kanjilal and Babu Purno Chandra Chandra 
for the Appellant. : Sy 

Babu Panchanan Ghose for the Plaintiff. Respondent. 

The judgment of the Court was as follows ; 


The facts giving rise to this, appeal are that Ganganarain ‘(lather 

of the Plaintiff) ani: Sarbeswar (father of defendants Nos. 2 and 3) 
lived together as uncle and nephew and that Sarbeswar livéd on 
the property in suit for a long time. and that defendants Nos. 2 and 
.3 mortgaged it with Bama Charan who in execution of the mort- 
‘gage-decree put it up to sale and it was purchased by defendant 
No. 1 on the rath July 1919 and delivery of possession was taken 
®Appeal from Appellate Decree «No. 1200 of 1922, against the decree of 
Babu Nalini Mohan Banerji, Subordinate Judge of Bankura, dated the rst March, 
31922, affirming that of Babu Ram Dulal Deb, Munsiff xst Court at Bankura; 

dated the 29th July, 193i. 


(1) (1913) 19 C. L. J..129 ; 18 C. W. N. 428. 
(2) (1896) L. R, 23 L A. 106; 1. LR. 19 All 76. 
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by him on the r1th June r920. Thereupon the plaintiff brought the 
present suit for recovery of possession on establishment of title. 

- The defence was that the land belonged to the common ancestor of 
the parties and that it fell to the share of Sarbeswar who had posses- 
sory right to it and that defendants Nos. 2 and 3 sons of Sarbes- 
war were in possession for more than 12 years and had acquired a 
right by adverse possession to the‘land. There were also the other 
questions raised with regard to the plaintiff's knowledge of the 
transaction between defendants Nos. 2 and 3 and Bama Charan 
which it is not necessary to refer now. 

.Both the Courts have decreed the plaintiff's suit. The 
‘defendant No. x has appealed and several points have been urged 
on his behalf by the learned vakil for the appellant. 

The first point raised by’ him is that under the Hindu Law if a 
property is bought.in the name of ason during the life time of the 
father the presumption is that it is purchased by the father. The 
facts found in this case are that at the time when this property was 
purchased the plaintiff’s grandfather was alive. It was . purchased 
in the name of and by Ganganarain who was aschool master and 
“Ganganarain acquired this property: for himself. The learned Subor- 
dinate Judge in the lower appellate Court has not clearly stated 
his findings ; but itis apparent froma reading of the judgment 
‘that what he means to say is that though -Ganganarain’s father was- 
alive at the time when the property was purchased but as Ganga- 
‘narain was a school master and had sufficient means to purchase 
the property for himself the property did -not belong to the joint 
family. He also observes that it is the ordinary law that if any 
propetty is purchased by ason in his name during the-father’s 
‘lifetime, the presumption will be that the son acquired it for him- 
self and that it was not the family property. The learned vakil for 
the appellant has taken objection to this statement of the.law 


and we are invited to consider the case of Parbat? Dasi v. Rajak . 


Baikuntha Nath De and others (1). There the Judicial Committee 
had to deal with a very different set of circumstances, Then there 
was no evidence that the junior member of the joint Hiodu family 
in whose name the property -was purchased had any source of 
‘income or any separate fund with which the property was.pur- 
chased. Their Lordships laid down the rule that where there 
vis-a dispute as to whether the property ‘standing in -the 
“name of a junior member of a Hindu family is his- self 
Acquired property, the critetion is ‘to consider from- what 
(1) (1913) t9 Ca L. J. 129. 18 C, W. N. 628. 
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source the money came with which the purchase was made. 

In that case the finding of fact was that the son in whose name’ 
the property stood had no separate fund or that the property in 

dispute was not purchased with money belonging to him and their 

Lordship held that in the absence of such evidence the presumption. 
is clear and decisive that it was acquired by the father in the name 

of the son. This principle does not apply to the facts of the pre- - 
sent case. We think that the finding on this point arrived at by 

both the Courts below that the property in dispute was the self 

acquired property of Ganganarain concludes this matter. 

It is next argued under section 41 T P. Act that the plaintiff 
was estopped from challenging the purchase of defendant No. 1. 
It is said that the plaintiff's father acted in such a way as to allow 
Sarbeswar to represent himself as the owner of the property. in 
question and therefore the plaintiff should not be allowed to avoid 
the transaction between defendants Nos. 2 and 3 and the bona- 
fide purchaser as defendant No. 1 is. That section is based on the 
well-known principle of representation or holding out. The facts 
found in this case do not help the appellant. The facts found in 
this connection are that Sarbeswar was in very bad circumstances ` 
and that Ganganarain who was better off permitted him to live on’ 
this land by erecting a hut on condition that his wife should cook 
in the plaintiffs house and that the husband and wife should .do 
other menial works of the plaintiffs’ family. Sarbeswer’s possession 
therefore was permissive and he had no title to convey to defendant 
No. r. On this finding it can hardly be contended that Gangarain 
or the plaintiff held out Sarbeswar as the real owner of the land. 
This point was not raised in the Court below and we do not know 
whether defendant No. 1 was a real bonafide purchaser, for one fact’ 
that stands prominent is that the document relating to this property 
was in the name of Ganganarain and it must set the purchaser on 
enquiry’as to the title of his vendor, 

The third pcint argued is that if defendants. Nos. 2 and 3 were 
in permissive possession, the plaintiff. had no right to bring a suit 
for khas possession without serving him with a notice to quit. 
There is no substance in this contention. The property, it appears, 
is not in the possession of defendants Nos. 2 and 3. It isin the 
possession of defendant No. 1 who so far as the plaintiff is concern- 
ed is in adverse possession. Inthe second place the defendants 
Nos. 2 and 3 repudiated their character of being licensees and 
treated the property as their own. Reliance has been placed for 
this contention by the learned vakil for the appellant in the case of 


Vou. XLI) __: HIGH COURT. 


Ci J: Phillips.»...Nund Coomar - ‘Banerjee (1); In. that case the 


plaintiff brought, a suit on the allegation that he was forcibly ‘dispos- 


-sessed. , The. defence was that the defendant, was in permissive 
„possession and so it was found by the Court below. It Was there- 


fore held:in that case that ;the plaintiff had no cause of, action, 
The facts of that case are not in common with the present case. 
The 4th point urged by the learned. vakil for: the appellant ig 


.that the possession of defendants Nos. 2 and 3 was not permissive. 


This is a question of fact and we do not think that it can be raiséd 
in second appeal. f 
The last point taken on behalf of the appellant. is however.of 


some substance. Both the Courts below have relied upon two 
«documents Exts..4 and 5 which were executed between third — 


parties, but in the recitals of boundaries of the lands covered 
by those documents the name of Ganganarain. appears as 
the owner of the land lying to the south of the land of one 
exhibit and to west of the land of the other exhibit. The lower 
appellate Court in giving its reasons for the conclusion that - the’ 
plaintiff succeeded. in proving his case observes that the boun- 
dary documents described the land in suit. as belonging to the 


plaintiff or to-his father. It is argued that. these documents are 


not admissible in evidence and the Courts below were not compe: 
tent to take them as evidence in the case ; and for this purpose 
reliance:has been placed upon the cases of Soroj Kumar Acharji 
Chowdhuri v, Umed Ali, Howladar (2), and Adullah v. Kunj 
Behary Lal (3). There was at one time a conflict of opinion upon 


‘the admissibility of documents between strangers where one of the 


parties to the suit was mentioned as owner of the boundary land ; 
but.recent decisions have finally settled the point. At one time 
it was attempted to make such documents admissible in évidence 
under section 11 clause (2) of the Indian Evidence Act. In some 
cases the admissibility of such documents was made to rest, on sec 
tion 13 and in some other cases on section 32 clause (3) of the 
Indian Evidence Act. It is not necessary to goin detail into all 
these decisions. Weare of opinion that a document between 
strangers to the suit in which mention is made‘of one of the parties 
or their predecessors as holding the land lying on the boundaries of 
the lands belonging to the executants of the document is not admissi- 
ble in evidence. The learned vakil for the respondent however 
has argued that ss no objection was taken in the Court of first 


‘(1) (1867) 8 W. R. 985. (ap-(1gas) 35 C. Le J. ign 
(3) (1911) 14 Ce L. J. 467. 
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“instance to the admissibility of ‘those: ‘documenta, the ‘appellant:is 
“Ot. entitled to question it at this ‘stage: © This objection. -canndt 
ê Succeed as ‘the “documents being inadmissible in evidence the 
“omission ` ‘to ‘take ` objection to ‘their’ admissibility in time 
” does“ not affect their admissibility. “It has been “held by their 
Lordships" ‘of’ the’ ' Judicial ‘Committee’ in the- caso of Miller 
u Babu Madho- Das (1) that an erroneous omission to 
“abject to such evidence does not make it admissible. The omission 
‘fo'take thé ‘objection to the admissibility ‘ofa document becomes 
fatal only in cases where’ if the objection is taken in time, any 
‘defect’ i its admissibility can: be cured and the document made 
“admissible. We accordingly hold that the documents (Exhibits 4 
“and 5) are not admissible in evidence and the ‘lower Courts were 
‘wrong in relying upon them. There are other pieces of evidence 
tào doubt relating to the ‘title of the plaintiff ; but we in second 


: “appeal can hardly say that the findings ‘of the Courts below as to 


“the: plaintiff's title and the purchase made in his name were.not 
“influenced by the reception‘of this inadmissible- evidence and we 
“are constraitied to have recourse to the course ‘adopted in the case 
“of Soroj Rumar Acharjé ‘Chowilhuri v. Umed ‘Ali (2). We there- 
“fore send the case back to the lower appellate Court for decision’ on 
“the other evidence. 
A -The result is that this appeal is allowed, the decree of the lower 
"appellate: Court set aside and the case remitted to that Court for 
“its ‘decision’ on the issue of the ‘plaintiff’s title after excluding - from 
i _ its consideration the” documents—Exhibits 4 ` “and 5 ‘All the other 
“Points raised must be taken to have been decided against thg 
‘ appèllant. | Costs will abide the result. 


yi T.-M, : oe, Braden 7 Appeal allowed : Case remanded, 
= (yy (i896) Le “Re ag. A. 106 LL Re 19 All. 96. ° «3. 
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Edsement—Limitation Act (1X of 1908) See. 26. -~Omelership’ for’. UN if 

_ inconsistent claims. sae gh Ga Sy ee 
- 3A plaintiff can claim Seneca in a propetty and in the alternative a right 
of easement over the same ; Narendra v; Abhaya(1).  ”, i iig 
. Inorder to establish a right of easement’ it is enough: for the plaintiff to 
prove that he has been exercising the right without interruption , without.express 
or implied permission of the owner of the dominant tenement and without 
secrecy or stealth. 


yoan OET 


1 


Appéal by the Defendants. in aa Bai aey Ga : 
~ -Suit for-confirmation of possession of a corii tank ‘on estab- 
lishment of title thereto or-in the alternative for declaration: of the’ 
plaintiffs’ right ‘of easement. i ' 3 


p 


' The material facts appear from the judgment. 


Babus Joges Chandra Ray and Nakuleswar Mukherjee for the” 
Appellants. 


_ Dr Jadu Nath Kanjilal and Babu Purna ` Chandra. Chandra, 
for the Respondents. TEETE 1. 8 


» The judgment of the Court was as. fullows : : S3 a 


` The plaintiffs resporidents brought `a. suit out of which this’ 
appeal has arisen for confirmation of possession’ of a certain tank of" 
establishment of title thereto as appertaining to their chak Keshabad ` 
or in the alternative declaration of their right-of ‘easement for" taking 
water from'`the said tank for irrigating their lands i ii that chak: 
The learned ‘Munsiff who ttied the case dismissed” the “suit and” 
found against >the ` piaintiffs on both -the points. On appeal the” 


‘learned Subordinate Judge agreed with the Muniiff as’ to the ` ‘find 


ing on the question of title but- held ‘that’ the plaintiffs succeeded ` 
in proving -their alleged right of easement “for drawing water ' 


pon the tank for irrigation purposės. 

a sana this finding’ s rne lower ‘appellate Court several shpe. 
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Civit. tions have:been. taken. . Firstly, it. is urged that..‘the. plaintiffs and 


B the defendants being tenants under the same landlord, no right of 
saad easement cati'be acquired: by the plaintiffs against the ‘defendants. 
en This point was not raised in the: pleadiog in any of tbe Courts 
. iat below and we.have not sufficient. findings as to enable us to exa- 


mine this point, 

r ‘It is next urged.that there,is.no- finding that the user ‘by ‘thè 
plaintiffs of the water of the tank was open, peaceful, ‘uninterrdpt- 
ed and as of right. There is no doubt that the judgment as tecord- 
ed by the learned Subordinate Judge is’ not happily ‘worded and 
is open to the criticism made by the learned vakil for the‘appellants, 
But reading the findings of the learned Judge and his observations 
on the points raised before him, ‘we’ think that it will serve no 
useful purpose to remand the case back to him for inserting in his 
judgment words which are to be found in the section “26 of the 
Indian Limitation Act. ` The: findings of the learned Subordinate 
Judge are that according to the defendants’ own witnesses there is 
a cut in the bank of the tank towards -the plaintiff's Chak which 
has existed for long over 20 years, that the plaintiffs have no other 
source of irrigation, that it .was absolutely necessary for them to 
take water from the tank for the purpose of irrigating their lands 
and that it may be presumed that they have been exercising this 
right for a considerable time. This conclusion, the learned Subor- 
dinate Judge draws froma certain solenama between the parties 
filed in a Criminal case. Taking into consideration these circums- 
tances the learned Judge proceeded to. examine the evidence.ad- 
duced by the parties and observes that in the light of the above. 
circumstances he prefers the evidence on the plaintiff's side and, 
holds that the plaintiffs have a right of easement over the tank and 
that the evidence of-the defendants appeared to him to be very poor. 
and unworthy of credit on this point. On these consideratioris he 
found that the plaintiffs exercised that right for over 20 years end- 
ing within 2 years before suit. Then he refers to the evidence. 
of one of the witnesses of the plaintiffs that, there was a/‘dispute. 
between the parties about the ownership of the tank since 1305 and 
remarks that the dispute about the ownership of the tank did not 
necessarily indicate -that there. was a dispute. over the plaintiff's 
right to take water for irrigation. In the result he allowed the 
appeal and declared the plaintiffs right of "easement over the tank 
and ordered that the plaintiffs would be at’ liberty to take water 
from the tank in suit for ‘irrigation of their lands dn Keshabad 

> chak whenever necessary by cutting an opening in the bank of 


at 


Voi. XLL | i.: tin court: 


that tank adjacent to-that chak at the poinfimarked B.: There is a 
further direction’ that the plaintiffs. should be bound to.close up 
that opening after the necessary quantity of water has:been drawn: 
These findings in our judgment amount to exercise by the plaintiff 
of this right of easement-as of- right,. for a: period of- 20.years, unin: 
terrupted and without. obstruction. All the expressions used in 
section 26 Limitation Act have’been judicially interpreted and it 
is now séttled that in order to establish: a right of easement it is 
enough for the plaintiff to prove that he has been exercising the 
tight without interruption, without express-‘or implied permission of 
the owner of the dominant tenement and without secrecy or stealth: 
The‘findings ofthe learned Judge amount ‘to this that the right 
enjoyed by the plaintiff was an easement within the meaning of 
section 26 Limitation Act. We think that this objection must: be 
over: ruled. 

The third point raised on behalf of the appellant is that ease- 
ment cannot be claimed over a property which is also claimed by 
the plaintiffs as belonging to them; or in other words, when the 
exercise of the right referable to the easement claimed is due to 
assertion of a right of ownership in the property, the plaintiffs 
will not be entitled to claim easement over the property. This 
point has been set at rest by the Full Bench decision in the case 
of Narendra Nath Barari v. Abhoy Charan Chattopadhya (1), 
where it has been held that itis not inconsistent for the plaintiff 
to claim mourashi right in a property and in the alternative a right 
of easement over the same. 

The fourth ground of attack is that the plaintiffs have failed to 
prove the user of the right claimed by them within two years of the 
institution of the suit. This objection is met by the findings of 


the learned Subordinate Judge which runs as follows: “ I also find 


that the plaintiffs exercised the right for over 20 years ending within 
two years before suit.” 

Lastly it is argued that the decree as passed by the lower appel- 
late Court virtually dispossesses the defendants from the entire tank 
as the plaintiffs are entitled under it to use the water of the tank 
to the last drop. The plaintiffs claim the right to irrigate their 
lands by drawing water from this tank to irrigate their chak and 
that right has been found established by the lower appellate Court. 
They are therefore entitled to draw so much water as is necessary 
for the purpose of irrigating the lands and no more. In this view 
of the plaintiff's right, the lower appellate Court in its decree has 


(1) (1906) 1. L. R. 34 Cale. S1; 4C. L. J. 437- 


381 


384 


Givid, 


-m 


4924. 
wed 
Beharii 


We? 
„Asutosh. 


THE CALCUTTA LAW JOURNAL. [Voz XLV’ 


ordered .that-thé plaintiffs shall-be bound'to -close: up-that: openitig 
after their necessity for water is “over. - Whether. the. water:of. the 


-entire tank Would be-necessary for irrigating the ‘lands-of ithe: plains 


tiff or.a lesser quantity would »be- sufficiénf, it is impossible td 
judge..» The decreas passed by the lower appellate: Court: ‘is 
explicit and there:is no doubf.with regard.to this matter. | 2272 
> On the whole: we think ‘that ‘the view taken by. the lower 
appellate Court must be upield and the: appeal, should be dismissed 


ee ya 


with costs, > S cg a Noa 
`> The’ cross-objection -is not eee and is accordingly diss 
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PRIVY COUNCIL. 


Present.—Lord Shaw, Lord Carson, Sir John Edge and 
Mr. Ameer Ali. 


LAL RAJINDRA NARAIN SINGH ILIAS LALLU SAHIB 
v. 
MUSAMMAT SUNDAR BIBI. 


“(On Appa From THE Higa Court oF JUDICATURE AT 
ALLAWaABaD.] 


Proceedings in execution— Attachment and sale—Ctuil Frocedure Code, rock, 
section 60 (n) ~“* Right to future maintenance”—Liability te attachment 
thereof—Equitable execution— Receiver. 

Where, in pursuance of a compromise decree, certain villages were conveyed 
to the judgment-debtor, without power of transfer, during the lifetime of his 
brother, in order that he should possess and enjoy the income therenf in lieu 
of his maintenance : 

Held, that the debtor’s interest in the villages was under section fo ‘n) of 
the Civil Procedure Code, 1908, neither attachable nor saleable, and that the nro- 
per remedy was the appointment of a receiver thereof for realising rents and 
profits of the property paying out of the same a sufficient and adequate sum for 
the maintenance of the judgment debtor and his family and applying the balance, 
if any, to the liquidation of ‘the judgment creditor’s debt. 

Appeal from a decree of the High Court of Allabahad (2nd May 
1gat), reversing a decree of the Subordinate Ju ‘ge of Jaunpur (roth 


Aug. 1920), and decreeing an application for execution which he had 
dismissed. ` 


The Respondent had, on the rsth July ror, obtained a decree 
in Suit No. rr of ryt6 (under a bond dated 197th Feb. 1898, 
principal, with simple interest at 18 per cent per annum) against 
the appellant, in execution of which she anplied to the Subordinate 
Judge, Jaunpur, to attach and sell the “* Zamindari property, with 
Sir and Khudkhasht holdings, Sair items, &¢. &c, together with all 
the rights and interests appertaining thereto which the judgments. 
debtor has in them” in 16 villages (which she specificd) in the 
Jaunpur District. The appellant filed an objection, stating that he 
held the villages in question under a compromise entered into 
between him and his brother and made a decree of Court on the 
aoth May 1915 providing infer alia as follows :— 


“The plaintiff, Rajendra Narain Singh, and after the 
death of the plaintiff his male issue of the male branch 
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shall possess and enjoy immovable. property Nos -a 325 

35, 36, 3%) 39% 43) 44) 45 46, 47) 48, 50, 53, S4y 55, 57e 
yielding a profit of Rs 8:00 a yearin lieu of his maintenance, 

without power of transfer, during the lifetime of Lalbahadur 
Singh, and will pay Rs. 7,055 as Government Revenue, Rs. 735 
cesses;. Rs. 102 .o a. 4 ps. malkana, a year to Lalbahadur 
Singh in 4 equal instalments a month before the instalment, 
of the Government revenue falls due, In case of his 
failure to pay the same he shall be liable to pay it through the 
Collector under section &5 of. the Revenue Act. The Collector 
shall also bave the power to realise the Government Revenue by 
taking the villages under direct management, and after realising | the 
Government Revenue, to return the said villages to the plaintiff 
or his male issue, as the case may be. The plaintiff or his male 
issue shall, during the lifetime of the defendant be not 
permanently dispossessed of the said villages and in the lifetime- 
of the detendant ‘ k4ewať of superior rgbt in respect of these 
villages will be prepared in favour of the defendant and subordinate 
‘ khewať in favour of the plaintiff with power of transfer,” 

There were further terms providing that the villages in ques- 
tion should after the life of the appellant and his brother, be 
reserved for the matotepance of the latter’s descendants and. 
widow. 

The Subordinate Judge (A. Hasan, Esq. ji on the roth Aug. 1920 
dismissed the application because he considered that the appellant’s 
interest was a right to future mairtevance, and that the case was 
governed by Gulab Kunwarv. Bansi Dhar, (1) On appeal, 
this decree was reversed by the High Court (Walsh and ‘Wallach, 
JJ.) who remarked. ; 

-“ Property such as this. . is clearly saleable. Once the vil- 
lages are ‘known, the standing charges ascertained, and a rough 
estimate formed of the net profits, it only requires a calculation of, 
the value of the life of Lalbahadur Singh to arrive at some sort of 
capital‘sum to represent the interest of Rajindra Narain Singh 
during his brother's lifetime of these annual payments. We are 
unable to take the view that an arrangement of this kind is in any 
way contemplated by or covered by the expression ‘a right to 
future maintenance’. The expression contemplates a bare right of 
maintenance and nothing more, a right enforceable by law and 
payable in the future. ` It is obvious trom the terms of the compro- 
mise with which we bave to deal that the income of Rs, 8000 

(i) (1893) Te L. R. 15 All $71. ' 
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contemplated and provided for something very much more than 
bare maintenance although as an income it may well be regarded 
asa mere pittance for a gentleman in the position of the deb- 
to. 

The judgment-debtor thereupon appealed to His Majesty in 
Council. 

L. de Gruyther K. C. and Æ. B. Raikes for Appellant. 

K. V. L. Narasimham for Respondent. 

The judgment of the Board was delivered by 

Lord Shaw :—The Board is of. opinion that the conclusion 
reached by the High Court by their judgment of znd May, 1921, 
was correct. It is to be regretted that the High Court did not itself, 
in the exercise of its powers, appoint a receiver of this property 
which the judgment creditor seeks to attach and bring to sale. 

Their Lordships do not agree with the High Court on the subject 
of the actual legal position of the right of maintenance conferred 
upon the judgment debtor. That right of maintenance arose under 
& compromise which was made between the judgment-debtor and 
his brother. The compromise agreement is not produced, but tts 
terms are said by the parties to be recorded in a decree pronounced 
by the Subordinate Judge of Jaunpur on 2zoth May, 1915. The 
substance of this agreement is that the judgment-debtor one of the 
two brothers parties to the compromise, was declared to havea 
right of maintenance in certain villages enumerated, the right being 
conferred expressly ‘without power of transfer.” 

In the present case the Subordinate Judge in his judgment 
of roth August, 1920, correctly limits the issue between the 
parties to this maintenance question, No other point was brought 
before the Board. Speaking of the plaintiff, the Judge says :— 
He now wants to execute that decree against the property in 
16 villages, which the judgment-debtor bas got from his younger 
brother, Raja Lal Bahadur Singh, for his maintenance. His prayer 
is that this right of maintenance be proceeded against and a recei- 
ver appointed to realise rents and profits of the abovenamed 16 
villages and the decretal amount be paid out'of the said realisation 
as far as possible. To this the judgment-debtor objects on the 
ground that the right of maintenance is not attachable under section 
6o of the Civil Procedure Code.” 9 

_ Their Lerdships are of opinion that the: right of maintenance 

is in point of law not attachable and not saleable, They} think 
“that section 60 of the Civil Procedure Code, Head N, precludes 
_ ās application for that purpose, 
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P, T, . The proper remedy hes i» a fitting casa, in the appointment of a 
ips. receiver for realising the rents and profits of the property paying 
out of the same sufficient and adequate sum for the maintenance 
of the judgment debtor and his fanily, and applying the balance, 
sok if any, to the liquida.ion of the judgment creditors debt. The 
Lord Shaw. High Court point out in their judgment " the appropriate remedy 
os is what is knoWn as equitadle-execution or indirect execution, 
namely, by the appoint nent of a r-ceiver who takes the place of the 

debtor and acts as an offizer subjec to the directions of the Execu- 

: tion Court in coll-cting and disoursing the demors mcome in 
accordance with the directions of tne Execution Court towards the 

` discharge of the claim of the decree-holder.” These views appear 

to the Board to be sound. 

Their Lordships think that the judgment of the High Court 
should be modified in the sense described, and that the case should 
be remitted tothe High Court to make the appointment of the 
receiver on the terms just quoted. 

In the circumstances their Lordships think that there 
should be no costs of this appeal ; and they will humbly advise His 
Mijs-ty ace rdingly, 

T. L. Wilson & Co: Solicitors for “Appellant. 

H. S. L, Polak ; Solicitor for Respondent. 


a. de M. Decree slightly modified. 
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_Present.—Lord Shaw, Lord Blanesburgh, Sir John Edge, and 
Mr. Ameer Ali, 
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[ON APPEAL FROM THE Hisa Court oF JUDICATURE AT PATNA.] 


Added alluvial land—Concurrent findings of fact by Indian Courts—Right 
of appeal to Privy Council—Questions of law on which findings proceed- 
ed—Examination of documents of title to identify property conveyed there- 
by—Civil Proceedure Code (Act Vof 1908) section r1o~—-Kvidence Act (I of 
1872), section 97, 


Jn an action for a declaration that certain alluvial accretions formed part of 
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settled land, antecedent documents are admissible, under Proviso (6) to section 
"ga of the Evidence Act, for the purpose of identifying’ the property cemised: ey 
the Settlement, but not for contradicting its terms. 

lf, underlying findings in fact there are que-tions of law on which the find- 
ings proceeded or there isa case trat the Judges misdirected themselves, then 
the rule as to concurrent findings not being the subject of appeal does not 
apply. : 

Both the Subordinate Judge and the High Court in India having arrived at 
the same ‘findings as to the area ofthe Settled Land, and there being no other 
question of law save that above-mentioned as tothe admussibility of documents 
of title antecedent to the Settlement 


Held, that no appeal lay therefrom, under section 1:0 of the Civil 
‘Procedure Code, to the Privy Council. 

Appeal from a judgment and decree (8th Dec. 1919) of the High 
Court of Patna (confirmed on the r:ıth May 1420, on an appli- 
cation for review), which affirmed a judgment and decree (22nd 
January 1916) of the Subordinate Judge of Arrah. 


The defendants (appellants) are zemindars of Mouza Shapur 
Diar. In 1862, the Collector of Ballia measured the alluvial 
increments formed by the action of the Ganges, and forming them 
into a separate. estate called “ Arazi Naubarar, Mowza Sheopur 
Diar” settled it with the defendants’ predecessors-in-interest. -In 
.1903, the defendants failing to pay the Government revenue on 
this added estate, it was sold by auction, and purchased by 
Maharani Beni Prasad Kuar (widow of the Maharaja of Dumraon) 
_ on whose death in 1907, the plaintiff (respondent) succeeded to 
the Dumraon Raj. In Oct. 1911, the plaintiff filed this suit in the 
Court of the Subordinate Judge of Arrah for declaration of hia 
title to, and possession of, the added estate, claiming that its area 
was 2877 bighas, The defendants contended that the area of the 
“ Arazi Naubarar® which was settled with their predecessors in 
1862 and in 1g08 auctioned for default in payment of Government 
revenue, was not more than 569 bighas, r2 cottahs. 


Both the Subordinate Judge (Mr. Zahur, Esq) and the High 
, Court (Das and Foster, JJ.) upon appeal on the 8th Dec. rg19, 
and upon an application for revision on the 11th May 1920, decreed 
the plaintiffs claim for the area specified in his plaint, 
The defendants appealed to His Majesty in Council. 
Sir G. Lowndes K, C. aod G. D. McNair for the Appellants. 
L. de Gruyther K. C. and J. M. Parikh for the Respondents. 
Z, de Gruyther K. C. :; took the preliminary objection that the 
“High Court having affirmed the decree of the Subordinate Judge 
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.and there being ‘no’ “-substantial question of law”: involved in the 
“appeal, the Hgh Court had erred in certifying that the case 


“fulfils the requirements of section 110 of the Civil Procedure Code.” 


Sir G. Lowndes, K, C.:—In addition to the quéstion of fact, 


“there i is a substantial, question of Jaw as to (i) proper construction 


of the Settlement proceedings and the grant to the defendant's 


. predecessors dated the 13th June 1862; (ii) the admissibility of 
‘antecedent documents im evidence, whereon the lower Courts 
- have based their findings -of fact. 


The judgment of the Board was delivered by 


Lord Shaw:—Phis is an appeal from a decree of the High 
Court at.Patna which affirmed a decree of the Subordinate Judge 


“of Arrah. The question involved in the appeal relates to the extent 
or area of a mahal called Naubarar. 


‘The judgments below, in so far as they are judgments of fact, 
were concurrent judgments, and Mr. De Gruyther very properly, on 


behalf of the ‘respondent, i ‘timated that he’ would object to the 
` competency of the appeal on ‘that’ ground. i 


Their Lordships allowed the case’ to be opened, and it has been 


“opened with great clearness. and fullness by Sir George Lowndes, 
` He has explained the point bearing upon whar is the true nature 


of the deliverance pronounced by the High Court and the Court 


“below, and he has maintained’ that, notwithstanding an apparent 
` concurrence in findings of fact, there stil! remains as after explained 
a case which © can legitimately be brought, as matter of law, under 
` the well-known Indian practice, before their Lordships. 


‘Their Lordships, before entering upon the merits of the ques: 


‘tion, desire to expréss their satisfaction with the judgment of the 


High Court as expressed by Mr. Justice Das in the High Court, 
‘which, for fullness of statement, for clear arHoulation of the points 
in issue, could not be excelled. 


Their Lordships note from that judgment exactly what was the 
nature of the duty which the learned Judges: considered to be cast 


upon, themselves in the construction of’ the title which is in issúo 
` in this case. f 


It is to be further noted that not only are there two snes 
judgments, but there was also an application for review, and a third 
judgment was aaa thereon confirmatory of the’ preceding 
judgments, 

If it appears that underlying findings in fact there are questions 


‘ ot aw. on whieh the | findings [procecded ‘or ‘that there is a cage that 


Vois XLL) -<7 pravy coukén 


the Judges misdirected themselves, then the rule as to’ concurrent 
findings not being the subject of appeal does not aa the’ 
exclusion of such grounds of law as are alluded to. 3 

It is important to see whether any case has emerged of- this 
character. It is according ly necessary to quote the following passage, 


which covers the question as to the ambit of their duty as they consis 


dered it in the construction of the title to this landed estate :— 


“ T took’ the view,” says the learned’ Judge, “that in order to: 


understand what was actually settled’’ (that is to say the extent: of 
the land actually contained within the title as such). "it was nece« 


ssary to deal with certain documents on which the ‘settlement was’ 


based, not to cotradict any of the terms of the settlement, but to 
identify the thing demised. I considered all these documents” 
(and then he names them) ‘‘and came tu the conclusion. that what 


was actually demised was the tract of land bounded on the north: 


by the plot No. 920 as shown in the Kistwar map of 1840, which 


formed the southern boundary of Gangbarar. As regards ‘the sous: 


thern boundary, there is no dispute that it consists of certain villages 
mentioned in the plaint.” ' a 

It was not disputed in the argument before their Lordships that 
what had been scrupulously in view of the Judges, according to their 


statement, was a correct appreciation ot the limits and functions of’ 


ie 
t 


a Court in construing a document of title submitted for its consider- 


ation, The learned Judges properly said that it was not the duty’ 
of the Court, and would have been contrary to their duty, to admit 


any antecedent documents for the purpose of contradicting the 
terms of the settlement made. What they had to do was what the 


learned Judge says they did, use any antecedent documents ‘and’ 


maps solely for the purpose of identifying the thing%démised. 

In their Lordships’ opinion there is no ground for the sugges- 
tion that the Judges of the Courts below failed in this duty or ‘intro- 
duced illegitimate considerations into their view upon the titles and 
the facts. They'having done that which was strictly their duty; 
their Lordships are of opinion that what remained was a question 
of fact, and upon that question of fact the following is the finding 
as expressed by Mr. Justice Das :— 

"1 find no good reason for holding that the lands comprised in 
the settlement of 1862 were not, and much in the antecedent docu- 
ments starting from Exhibit U and ending with Exhibits 91,32 and 
33 to indicate that they were, well defined and well ascertained, 
bounded on the north by the black line of 1851 which corresponds 
with the southern boundary of plot No: 920 in the Kistwar map of 
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1840, and on the south by the plaintiff’s villages mentioned in the 
plaint”; ; 

and in a further passage of the judgment the same learned Judge 
declared :— 

“On a consideration of all the evidence in the case, I am clearly , 
of opinion that the plaintiff has proved that the entire block of land 
bounded on the north by the southern boundary of plot No. 920, 
in the Kistwar map of 1840 or the black line in the map of 185r 
and on the south by the plaintiff's village mentioned in the plaint. 
was settled as Sheopure Diar Naubarar with the predecessors-in- 
title of the defendants.” , 

. It is admitted—it must of course be admitted—that that entire 
block so taken is not limited by any measure as descriptive of the 
block. It must be further admitted that, upon the antecedent 
documents thus legitimately taken into view, that entire block,. 
subject to the matter of the boundaries mentioned, was settled 
as the new mahal of Naubarar. 

In those circumstances their Lordships are of opinion that. the. 
pojnt as to competency is well taken and that this appeal is Incom- 
petent, 

A point was mentioned with regard to the revenue assessable 
from the neighbouring mahal of Gangbarar by the revenue autho- 
rity. Their Lordships enter in no way whatsoever upon that matter 
and make no pronouncement which would be either limitative or 
regulative of the rights of parties with regards to revenue procee- 
dings. Such a point is not before their Lordships. 

Their Lordships will humbly advise H's Majesty that the appeal 
should be dismissed on the ground of incompetency and to allow 
against the appellants to the respondent the costs of these proceed- 
ings. 

Watkins and Hunter: Solicitors for Appellants. 

E. Daigado: Solicuors for Respondent. 


a. de M, Appeal dismissed. 


You xti.) ` MÖH court. 
APPELLATE CIVIL: , 
© Before Mr. Justice Walmsley and Mr. Justice B. B. Ghose. 


JADAB KRISHNA. KUNDU 
v. 
APSARADDIN SARDAR.* 


Order, validity of}—Order setting aside sale—Order for satisfaction of decree 
1 Udeil Procedure Code (Act V of 1908), Sec. 47 0.22 R. 89-—Non-mention: 
- of interest in application for execution of decree. i : ar 

In an application to set aside an execution sale under O. 21, R. 89 of the- 

Code of Civil Procedure. an objection by the decree-holder as regards non-; 

mention of interest in the application for execution by mistake, comes under 

section 47 of the Code of Civil Procedure. 


t 


The order of the Court under O. 21 R. 89 of the Code- of Civil Procedure, 
setting aside the sale and certifying satisfaction of decree, is legal. , A 


Appeal by the Decree-holder. 


, Application to set aside an execution sale and for satisfaction ot 
decree. 


The material facts appear from the following judgment of the 
lower appellate Court : 


This appeal arises out of an execution of a decree. The pro- 
perty of the judgment-debtor was sold at an auction sale, he deposit: 
ed money under rule 89 Order 21 and applied for setting aside the ` 
såle and for satisfaction of the decree. His prayers were allowed... 
Hence the decree-holder has preferred this appeal, 


ve 


It is admitted by his pleader that the order setting aside the . 
sale is proper one but it is contended that the order of satisfaction, . 
of the decree is illegal and ultra vires. It is also urged that by mis- 
take of the mohurer of the -pleader interest was not written in the, 
application for execution. The interest has not been paid, so the’ 
decree should not have been ordered to be satisfied by payment . 
of the amount mentioned in the Istahar. 


. The points for determination are ; is. the order of satisfaction.. 
ofthe decree w/tva vires? Is the decree-holder entitled to .get-: 
interest? > . & ; Lote 


` #Appeal How Appellate ‘Order No. 305 of 1922, against the order of Babu 


Rajendra’ Lal Sadhu, 1st Subordinate Judge of Backergunj, dated the 13th ‘ 


January, 1922, affirming that of Babu S.C, Bagchi, 3rd Munsiffy of Barisal, 
dated the 28th June, 1921. 
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Findings. 

Reliance has been placed upon rule 82 Order 21 Civil Procedure 
Code.and it is urged that sale alone should have been set aside, 
there should have been no order as to satisfaction of the decree. 
I see no substance in this argument. 

1t appears from the record of the case that the judgment-debtor 
applied to have the sale set aside and decree satisfied by deposit 
of money. The decree-holder contended that interest was 
not. mentioned in the application for execution by mistake ; 
accordingly he prayed-that besides the sum of Rs. 410 
which was the principal amount of the decree, Rs. 446-11 
due as interest: should be ordered to be deposited. Certainly 
this question is maintainable under section 47 Civil Procedure 
Code. - The Court decided that the decree-holder was not 
entitled to get interest and passed an order of satisfaction 
of the decree. Whenever an execution case is disposed of, the 
Court is to note whether the decree is satisfied in full or in part. 
There is nothing on the record to ‘show that the decree bore any 
interest. No copy of the decree is on the record, In column 7 
no interest was mentioned though required under Order ar 
rule rr clause g. It appears that the word gg (interest) was 
written at first but it was penned through .and intitial was. put 
down against the penned through line. It is also admitted that 
in the previous execution cases in respect of this decree, never 
interest was claimed or mentioned. All these clearly indicate 
that either the decree did not provide interest or the decree- 
holder waived his right to take interest. It is admitted that the - 
decree-holder obtained an instalment decree but his pleader 
urges that interest at Re. x per cent per month has to run 
in case of default. There was no such note in the application for 
execution, no decree has been filed to show that interest was allowed. 
ìn these circumstances I think that the learned Munsiff was quite 
justified. in holding that the decree holder was not entitled to 
get interest and in noting down that the decree was satis- 
fied. ` 

~ In last column of the appiiexíido for execution the decree- 
holder prayed to realise the decretal amount by the sale of the 


-property mentioned in the schedule. Rs. 410 is mentioned in 


column 7s the decretal amount, There is no mention of inter- 
est. ` This amount and costs were entered in, the Istakar.. The- 
defendant paid the said sums and compensation. So how it- may ` 
be said that the decree has not been satisfied, ; 


Von, XLI] HIGH COURT, 


For the reasons stated above I answer both the points in the 
negative, 
Ordered, 
That the appeal be dismissed, that each party shall bear his 
costs. 


` Babu Suresh Chandra Talukdar for the Appellant. 
. The judgment of the Court was as follows :— : 
‘The appeal is dismissed summarily under order XLI, rule, rr 
Civil Procedure Code. Let the dismissal of the appeal be noti- 
fied to the lower appellate Court. 


A. T. M. Appoal dismissed. 


CRIMINAL REVISION: 


Before Sir Babington Benneit Newbould, Knight, Judge, and 
Mr, Justice B. B. Ghose. 


MANIK (SHEIKH) ` 
p. . 
KING-EMPEROR.* 


Accused, commitment of—Reading over depositions of witnesses, while other 
witnesses are being examined—Criminal Procedure Code (Act V of 1898), 
See. 360. ‘ , 
Reading over depositions of witnesses while the other witnesses were being 

examined is not sufficient compliance with the provisions of section 360 of the 

Code of Criminal Procedure. 


In the Court of the committing Magistrate the depositions of witnesses were 
taken when the other witnesses were being examined. The legality of this 
procedure was taken exception to before the -Sessions Judge before the accused 
was called in to.plead : 

Held, that the commitmentito the Gourh of Sessions was bad and should be 
quashed. 

Application by the Accused under section 435 of the. Code ot 
Criminal Procedure. 

®Criminal Revision No. 1105 of 1924, against the order of commitment by 
Mc.R. N. Roy, Sub-Divisional Magistrate of Jamalpur, dated the 18th Septem. 
hor, 1924. : 


November, 97. 
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Lk. 
CRIMINAL. The material facts appear from the following extract from-the 
igis: judgment of the Trial Court. 
Manik “ The facts of the case are as follows : 
s> On the 6th of April last at about 3 A.M. orso a dacoity was 
King-Emperot, committed in the house of Hara Kanta Sirkar—the number of 


people who actually committed the dacoity has been estimated at 
between r5 to 20. According to the prosecution the dacoits broke 
open the door of the ‘gar on the west plinth in the -inner apart- 
ments, and after entering the ghar they broke open two wooden 
chests that were in the room, and carried away ornaments, cash,’ 
documents &c. The complainant's son Suresh offered a feeble: 
resistance but as he was assaulted by the dacoits he beat a hasty 
retreat. The complainant himself made no attempt to offer any 
resistance. Two other inmates of the house Khagendra and Ram 
Sundar were also hurt by the dacoits. It seems to me that the 
dacoits had an easy time of it as no resistance worth the name 
was made and the three people who had the courage to come out of 
these rooms ran away as soon as they were threatened with assault. 
The room which the dacoits raided was in the occupation of three 
females on the night of occurrence. The woman folk managed to 
escape by a side door as soon as the dacoits entered their room. 
Sub-Inspector Jagat Bandhu Biswas of the Dwanganj police happen- 
ed to come to the village on the date of this occurrence in connection 
with a theft case and he was informed of the occurrence in Hara 
Kanta’s house and so he came over to Hara Kanta’s place at once 
and after recording the ejakary took up the investigation of the case. 
None of the dacoits ‘were recognised by any one. Some of the 
neighbours of Hara Kanta came up hearing the row in Hara 
Kanta’s house at the time of the dacoity but no one was bold 
enough to offer any resistance to the dacoits, who went away peace- 
fully after finishing their business. 

a. Onthe asth of April the police searched the houses of 
accused Manick, Raisuddin, Tomez and some others. Sub-Ins- 
pector Jogesh Chandra Deb Gupta of Nalitabari was entrusted with 
the search in the house of Accused Tomez Shaikh, Sub-Inspector 
Jagat Bandhu ‘ Biswas searched the house of accused Raisuddin, 
and Assistant Sub-Inspector Rajendralal De of the Inspector's 
office searched the house of Manik. Other police officer it seems 
searched the house of some other people on the same date and at 
about the same time, in other words the houses of all the suspects. 
were searched simultaneously. 

3. According to the evidence before me, nceused Tomez- ‘Shall 
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made a statement before-the police, and he dug out from under the 
floor of his ‘cattleshed a pair of silver arkhemtas Ex. VII, silver 
gote Exhibit X. Banka Koly Exhibit IX, a gold mohur wrapped 
in a piece of paper Exhibit XII. The mohur was inside a basket 
(Diba) Exhibit XI, besides some coins and other things. The 
Sub-Inspector’ prepared a search list Exhibit 5 and this list was 
attested by search witnesses Saripuddin Sircar and others.” 

An application was made to the Additional Sessions Judge for 
reference to High Court for quashing this commitment order, who 
however rejected the petition. The petitioner then moved the High 
Court. 
` Babu Profulla Chandra Nag for the Petitioner. 

The judgment of the Court was as follows :— 

No one appears to oppose this Rule, It appears that at the 
hearing of the case before the committing Magistrate though 
the depositions of the witnesses were read over to them as 


required by section. 360 Criminal Procedure Code but this was: 


done while the other witnesses were being examined. This we 
have held is not sufficient compliance with the provisions of 
section 360 Criminal Procedure Code, since the object of that 
section is that the accused may have the opportunity of ascertain- 
ing that-the evidence has been correctly recorded. This is of 
great importance in an enquiry with a view to commitment, since 
under certain circumstances the evidence then taken may be used 
as evidence against him at the trial. The objection was taken in 


the Sessions Court before the accused was called in to plead. 
Under these circumstances we think we shall make the rule 
absolute, and we accordingly quash the commitment of the petition- 
er and direct that the case be enang bette the committing 


Magistrate according to law. 


AT. M. .. Rule made absolute: Case vemitied,. 
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APPELLATE CIVIL: 


`- Before ‘Sir Nalini Ranjan Chatterjea, ‘Knight, Judge; ed 
Mr. Justice Cuming. 


SRI'SRI GOPAL JEW THAKUR THROUGH NARENDRA 
NATH MONDAL 


5 v. 
RADHA BINODE MONDAL AND OTHERS,* 


Endowment—Conveyance—Absolute power—Consecration, effect of—=Shebait=- 
Trustee—Res judicata—Co-defendants—Conduct of suit—Former abuse of 
trust by trustee seeking to prevent repetition of abuse—Deed of dedication, 
if necessary—Test of bona fide or nominal endowment—Property, yt trust 
property—Rent, appropriation of—Absolute debutter character, 


A conveyance of certain lani was taken for building ‘ Devalaya’ not in the 


naine of the deity but in that’of the would-be shebait; The vendee under the... 


terms of the abala was to have the right of gift and sale : 


Held, that, as to the power of gift or sale, the statement was that of the - 
vendor and those expressions were used to show that an -absolute right was being 
transferred to the vendee ; Hava Sunder v. Basunta (1) distinguished, 


By consecration, the donor divests himself of his property: Dakhni Din vy, 
Rakimunnissa (2) and Ram Dheen v. Prayag Narain (3) distinguished. 


The position of a shebait is not the same as that of a trustee in English law in 
whom the property is vested. The shebait is only a manager, the property «being. 
vested in the deity: Vidya Varuthi v. Balusami (4) The possession ‘and 
management remain with the shebait, and the right of suit-is vested in the shebait 
though the property is vested in the Thakur : Şagadindra’s case (5). 


A decisiontas between co-defendants operates as ves judicata, if it is necessary 
to decide any question between them to give relief to the plaintiff. 


A suit instituted for framing a scheme of management by B and C (defen- 
dants Nos. 2 and 4 in the subsequent suit)as shebaits against other shebaits includ- 
ing’A (the plaintiff in the subsequent suit) and D(defendant No. 10 in the previous < 
suit) was dismissed as being non-maintainable. It was there also held that 
the properties were not debutier and that there was no dedicdtion of the same 
to the Thakur > 


Held, that as the conduct of the previous suit was not in the hands of 


®Appeal from Original Decree No. 100 of 1921, against the decree of Babu 
Nalini Kanta Basu, Subordinate Judge, ist Court, of 24-Perganahs, ‘dated 
the oth May, 1925. 

(1) (1904) 9 C. W. N. 154» » (2) (2894) I. Le R. 16 All. 412 

(3) (1921) 1. L. R. 43 AIl 503. 

(4) (1921) L. R. 481. A 302 (318) 5 1. L. R. 44 Mad. 831 (843). 

(3) (1904) I, L. R, 32 Cale, 129 (141); L. Re gr L A. 203. 
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C and asit was doubtful if he could have appealed against D who was a co- ‘Civit. 

defendant, the former suit did not operate as res-judjcata: Brojo Bekari v. 1934: 

Kedar Nath (Qs Je z : : ' paw) n 
Gopal Jew Thakur 


A former abuse of trust, in another instance, canoe ‘be pleaded against a ð: 
trustee who seeks to prevent a repetition of abuse, even if he were formerly Radha Binode. 
implicated to the same indefensible courses against which he is seeking to ee 
protect the property, though it would be a reason for excluding him from the -> ~ 
administration of the property as shabait : Fuggut v Sootheemoney (2). 


A deed is not necessary for valid dedication. ‘Dedication may be inferred from 
application of proceeds and family conduct: Muddus Lal v. Komul Bibee (3). ` 


' The test of a dona fide or a nominal endowment is to see how did the 
founder treat the property, or how have his descendants treated it; has the 
income of the endowed lands been continuously applied to the object of dedica- 
tion: Gungav. Brindabun (4). 


Whether certain property belongs-to the alleged trustee in his own right, 
instances of appropriation of such’ property by the alleged trustee to his own use 
if they are numerous and extend far back into the past in a continuous series will 
be good evidence of his right ; but if the instances are only recent or are few and 
far between they are not likely to be of much value, and may be treated 
merely as instances of‘abuse of trust. Each case depends upon its ow circums- 
tances: Girijanund v. Sailajanund (5). - . 

The mere fact that the rents of a particular ‘property are applied for the 
worship of a deity for along period may not be sufficient to establish the abso- 
lute debutter character of the property, because the worship of family deities 
may be and--sometimes are carried on with the income of aspecified property 
belonging-to the family. But such fact may in certain circumstances have an 
important bearing in determining whether the property is debutter or not: 


Abhiram v. Shyama (6) and Konwar Doorganath v. Ram Ckunder (7) 
explained. ‘ 


Appeal by the Plaintiffs. 


Suit for declaration that the disputed properties were debutter 
properties and for other reliefs. 


The material facts appear from the Judgment: 


Babus Mahendra Nath Ray and Bimala Charan Deb for the` 
Appellant. | 


Babus Sarat Chunder Roy Chowdhury, Atul Chandra Dutt, l 
Hiralal Chakraburty, Radhika Ranjan Guka and aaa Charan 
Mukherjee for the Respondida 


(G) (1886) L L. R. 12 Calc. 580 (582) F. B. 
(3) (2871) 14 M; Í. A. 289 (306) ; 17 W. R. 41 (44) 3 10 B. L. R. 19. 

: (3) (1867) 8 We R. 43 (43), (4) (1865) 3 W. R. 142. 
(5) (1896) I. L..R. 23 Calc. 645 (659). Eat 
(6) (1909) I. L. R. 36 Calc. 1003 (1022) ;L. R. 36 L A146; 10 G L. Je ai . 
(7) (1876) I. L. Rea Calc, 341; Le R. 4 i As 52. 
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_ The judgment of the Court was as: follows : f a Pers 


` This appeal arises out of a suit instituted by Sri Sri Iswar Gopal: 
jew Thakur and Sri Sri Iswar Sambhunath Sib Thakur ‘represented 
by the Shebait Narendra Nath Mondal for the declaration that the. 
properties in suit (consisting of 33 items ) are Debutter properties 
of the deities and for other releifs. ; 

The Shebait Plaintiff, and the defendants to the suit are all mem- 
bers of the Mondal Family of Bawali. It appears that the ancestors 
of the Mondal viz., Peary. Lall Mondal and Moni Mohan Mondal: 
established the two Deities mentioned above more than 7o years ago, 
built temples and kept apart some properties for the maintenance. 
of the worship and Seba of the Deities, which are being carried on 
from their time. ‘ 

`A suit was instituted in the year 1919 by two of the members 
of the Mondal family for framing a scheme of management of the 
Seba of the Thakurs in which Radha Binode Mondol (the defén-: 
dant No. r in the present suit) denied that the properties were ` 
debuttor,.and the Court held that the plaintiff in that suit bad, 
failed to prove that properties were absolute debutter, and accor-: 
dingly dismissed the suit. . 

The titles of the deities having been clouded by the: decision.: 
of that suit. and the defendant No. r (who:e religious tendencies ` 
having taken a different form) having denied the debutter, ‘the pre- 
sent suit is instituted by Narendra Nath Mondal as Spee 
the Thakurs. 

‘The defendant No. x Radha Binode Mondal alone u 
the suit. He pleaded that the properties were not debuttor and that 
the decision in the previous suit operated as res judicata. The 
Court below gave effect to the defendant’s contentions and dis- 
missed the suit. The plaintiff has appealed in this Court. 


Two questions arise for consideration in this appeal, The 
first is wliether the properties are debutter, and the second whether 
the decision in the previous suit operates as ves judicata. We will 
first deal with the question of debutter. . 

l There i is no deed of dedication produced in this case.. 


‘The Thakur Bati which contains the temple of Gopal Jew and’ 
Sambhunath Sib (and there are thirteen other Sib temples within 
the compound) was constructed in#845 (1252 B.S.) by the two 
brothers Peary..Lall Mondal and Moni Mohan Mondal. It is 
situated on property No. 1 of the Schedule to the- plaint, The 
earliest document is a conveyance dated the 7th April, 1832,. by 
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which Peary Lall Mondal purchased three bighas of land (a part 
of property No. I) from certain Halders. 

It is stated in the deed that the vendors were selling the land 
in order that the vendee “May build Devalays etc.......Taking . 
possession of the said land in accordance with our right of posses- 
sion and building Devalayas &c. thereon you shall continue to 
possess and enjoy the same down to your sons and grandsons in 
succession with the right of making gift and sale” &c. &c. 

Before the remaining lands of property No. 1 were purchased, 
the Thakurbati as stated above was built in 1845 (1252 B. S.). On 
the agth September 1850 the two brothers Pearylal and Moni Mohan 
purchased 4 bighas 8 cottas of rent-paying lands, and 2 bighas 2 
cottas of rent free lands (total 6 bighas ro% cottas), from one 
Sheikh Karim Mistry, It was stated in the deed that for the sheba - 
of Sri Sri Iswar Gopal Jew Thakur of Harihardham established by 
you on the bank of the holy Ganges at Sahanagore you hereby ' 
purchase from me......You with your sons and grandsons and 
other heirs in succession shall as shebaits of the said Thakur con- 
tinue to perform the sheba of Sri Sri Iswar Jew with the income of 
Kheraj and Lakheraj lands after getting your name recorded in place - 
of my name......’’? The land purchased by this Kobala is situated to 
the south of the 3 bighas purchased in 1832, and on which the 
Thakurbati has already been built, as the northern boundary is des- 
cribed as “south of Iswar Debalay Bati belonging to you”, 

By the two kobalas, therefore, 9 bighas 10 cottas was purchased. 
A portion of the lands was subsequently acquired by the Government 
under the Land Acquisition Act in 1886, andthe present area of 
the land covered within the Thakurbati compound is between 6 
and 7 bighas, though described as 934 bighas in the schedule to the 
plaint. 

The other properties covered by the schedule to the plaint are 
mostly in occupation of tenants. Some of them have been identi- 
fied with Amalnamas or other documents showing them to be 
debutter. We will deal with them later on. 

As stated above, the Thakurbati is situate on a big plot of land 
with an extensive compound.” There are the temples of the deities 
Gopal Jiu, and Sambhunath Siva Thakur which appear to be the 
principal deities. There are thirteen other temples of Siva all of 
which are situated within the compound. The Thakurbati is 
called Harihar Dhami. e. the (Dham) abode of the deity Xari 
(Gopal Jew) and Har (Siva). There are tank and flower- 
garden, cook sheds, Nahabat Khana and buildings for 
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the establishment ‘and priests attached to the Thakurbati’ 
within the compound. There is a separate establishment for” 
collection of rent of the debuttar properties, and notwithstanding 
that there are numerous co-sharers in the Mondal family, no part of 
the income ‘of the Debuttar properties is taken by the co-sharers, 
thé whole being spent in Deb Sheba, although ‘with regard to the” 
secular properties, the realisation of ‘rent is separate. according to - 
the share of each’ by their separate staff, with the exception of ‘two 
properties, the income of which is applied to the Deb Sheba, as 
the incdme-of the foes ‘properties is not sufficient for ‘the’ 
purpose, i l 

~ Asistated above, almost all the properties except property No. 
x:(on which the Thakurbati is situate) are let out to tenants and” 
numerous ‘kabiliats have been produćed to show that the les-- 
sors are described as shebaits. Rent receipts are granted to` 
tenants by the joint shebaits through the collecting agents and 
rent suits are instituted by thé co-sharers as she baits in terms which 
show that the properties were treated as Debuttar, Radha Binode ` 
the contesting defendant himself- signing and verifying some ` ‘of : 
me plaints as shebait, 


© Radha Binode, the contesting defendant. in his deposition ays 
that “the properties were never dedicated to the idols Gopal Jew,, 
and Shib by any deed,” but in cross examination admitted that 
Hem Sarkar realised rents from these tenants for twenty years or 
so. All'the co-sharers appointed -him Sircar or Gomasta. We 
have got other secular properties ; we realise rents for these proper- ` 
ties according to our shares separately. Hem Sarkar realised six, 
téen annas shares of the rents .regarding the disputed properties 
sisaesseeeee’ The collections made by Hem Sarkar were spent for the 
worship of the idols Gopal Jew and Shib. There are temples” 
over property No. I of the plaint.’ The collection papers xegard-_ 
ing ‘the disputed property are kept in office within the compound. 
of the templé.........: I never took any share of the usufruct of the ` j 
disputed properties. Poojah and Parbans have been performed 
there. ` I gave evidence in suit No. 206. I said in the previous., 
case the’ worship i is carried on now as before. I also said there is no, 
neglect or ‘defect in the same, The worship is still -carried on in 
the temple, 
i I have not seen the title deeds regitding the disputed properties. 
We ‘hayé inherited these properties and- so I. say that these 
properties belong to Moni Mohun and Peary Mohun. , Jadu’ 
‘Nath’ Monéal was the Shebait of the idol. as 1 am one of the 
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shebaits..: My father was the shebait of the Thakur. My grand- 
father was - also ashebait, After my - father’s death the- estate 
was “taken charge of by the Court of Wards. `I cannot say‘if 
the- Court of Wards took charge of the disputed properties. I did 
not enquire ifthe Court of Wards took . charge ofthe - cee 
properties,” 

: Prima facie therefore the properties .were treated äs debutte?, 
but the Court below relies upon ‘certain conduct of the Shebait 
as showing that-the properties have not been so treated. Reliance 


is placed by, the.Court. below (and by the respéndent’ before us) . 


mainly upon the fact that certain debutter properties were 


partitioned among the shebaits, and certain compensation money - 
ander the.Land Acquisition Act (when some debutter properties . 


were acquired under the Act) was received by. them according to 
their shares, and that these facts together with some others. would 
go to show that the properties have not’ been treated in such a 
manner-as tò give rise tothe inference that the properties were 
-absolute debutter. 5 
-> We will therefore deal with the- evidence on the questions 
whether the properties are debutter. 

- . The Thakurbati situated at 93, Tollygunge Road is descri? d 
as property No. I in the plaint., The first plot of.land consiste 
‘ing . of three bighas, as already stated, was acquired bya convey» 
-ance dated the 7th April, 1832. It was expressly taken for build- 
ing .‘‘Devalaya.” It is contended however by the respondent that 
‘the Kobala was not taken in the name of a deity, and the-vendee 
under the terms of the Kobala was to have the right of gift and 
sale, so that Peary Lall the vendee could have sold the. property 
the next day. Butthe Thakur had not been established then; 
and as to the power of gift or sale, that was the statement of the 
vendor who,was selling: the property, and those expressions were 
used to show that an absolute right was being transferred to the 
-vendee. We were referred to Hara Sundar v. Basunta (1) 
where it was -held with reference to the words." the right. and 
power of gift are yours” that there was ‘no absolute dedication. 
But those words occurred in a deed in favour of the shebait executed 
-by the person who professed to make the endowment and such 
‘words in favour of the shebait would no doubt be’ inconsistent with 
‘an absolute dedication. Here the words occur in the ‘conveyance 
by: which the property was acquired from a stranger and the Kobala 
shows that-:the person who :purchased the land did so with:the 


~ (1) (1904) 9 Ce WeN 134 (160). Se T aTa 6 trap 
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intention of erecting a Devalaya thereon, The next’ Kobala was ` 
dated the 29th September, 1850, in respect of 634 bighas. The 
deities had already. been established on the first plot. This Koba- 
la was also taken not in the name of the deities but in the name 
of Peary Lall and Moni Mohun. It was stated however {in the 
deed that the property was being purchased for the sheba of Sri 
Sri Gopal Jew Thakur of Hari Har Dham established ‘by you ‘on 
the bank of the holy Ganges.” 

z Reliance is placed by: the respondent upon the passages in 
the Kobala viz,‘ Your sons and grandsons aad other heirs in 
succession shall as Shebaits of'the said Thakur continue to perform 
the Seba-of Sri Sri Iswar Jew with the income of Kheraj and 
‘Lakheraj:‘lands &c.”, but the vendor was Mahomedan. The words 
f" Your sons and grand-sons and other heirs” are used in the convey- 
ance.: to show that the vendee is to have an absolute right. The 
vendor had nothing to do with the debutter, and the words * Aš 
Shebaits of the said Thakur continue to perform the Seba” of the 
deities must have been inserted in the conveyance at the instance 
of the vendees, and showing their intention to purchase ‘the pro- 
property for purposes of the Deb- Seba. 

Reference was made to the case of Dakkni Din v. Rahimun- 
nissa (1), to show-that acquiring land for building ‘a temple is no 
evidence.of dedication, and to the case of Ram Dhun y. Prayag 
Narain (2), that in order to complete the gift there must be trans- 
fer of ownership from the donor to the donee. In the first case a 
Mahomedan erected a temple and made a grave upon the land and 
that by -itself was held insufficient without any further evidence to 
prove dedication and a cessation of private ownership in respect of 
such land. “In the second case ‘there. was a mere execution ‘of a 
deed of endowment, and it was found that the income of the pro- 
perty was not devoted to the . purposes of endowment, the donor 


‘never intended that the deed should be carried into effect and his 


héirs:treated it as their personal property, and in these circums- 
tances it was held that the mere execution of a deed of endowment 
is sufficient to create a valid endowment.’ In the present case 
not only were temples erected, but the deities were consecrated in 
the temples. There can ‘be no consecration unless the donor 
divests himself of the property. Inthe Tagore Lectures for 1892 
‘it is stated at page r27 :—"The books of. ritual contain a direction . 
that béforé removing the image into the temple, the building itself 
should be formally given away to the God for whoni it is intended. 


(1) (1894) I. L. R, 16 AIL 412 (414). - > (2) (sgat) 1. L. Re 43 Alle 503. 
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The Sankalpa, .or'formula of resolve, makes the deity himself the re- 
cipient of the gift which, as in the case of other gifts, has to be made 
by the donor taking in his hands water, sesamum, the secred kush 
grass, and-the like, Itis this ceremony which divests the pro- 
ptietorship of the temple from the builder and vests it in the image 
which, by the process of vivification, has acquired existence as a 
juridical personage.” It is contended by the respondent that there 
is no evidence of consecration of the deities, but-the Mondals had 
extensive properties and were in a prosperous condition then, and 
it is imposible to conceive that the images of the deities Gopal 
Jew and 14 Siva Lingas were’ established by them on the banks 
of the-Ganges without consecration, These observations would no 
doubt apply only to the site of the temples which were constructed 
onthe plot No. 1-consisting of 3 bighas, The remaining 634 
bighas were acquired in 1850 subsequent to the consecration of 
the temples but as already stated there are tank, flower garden, 
cook sheds, Nahabatkhana and out-offices for the residence of the 
staff for collection.of rent on the Debuttar estate, and open space 
for holding mela at the time of Rash Jatra, all of which are 
enclosed within one compound. 

It is pointed out however with reference to Smart’s map and 
Billon’s map that 93 Tollygunge’ Road consisted of part of 38-A 
part of 38-B, 38E and 38-C, and that the register of 1886 shows 
that the whole of 38A (2 Bighas 3 Cottas 8 Chitaks) 38B (4 
Bighas o Cotta 15 Chitaks) 38C (3 Bigahs 17 Cottas 8 Chitaks) were 
recorded in the name of Chandra Kumar Mondal and some other 
Mondals as if they were their secular properties, Holding 
No. 38D consisting of s Cottas'6 Chitaks and holding No. 
38 F, 38G. (2 Bighas 9 Cottas 2 Chitaks) were recorded in 
the Register in the name of Gopal Jew ‘Thakur. But the 
holding Nos. 38D, 38F, and 38G. were acquired by Amal- 
namas in the names of the Thakurs by the Mondals as:Shebaits and 
they were recorded in the register as such, whereas in the case of 
holdings Nos. 38A, 38B, 38E, and 38C the Amalnamas having been 
taken in the names of the. Mondals, (and not in the names of the 
deities), they were recorded in their own names. Unless there is 
a deed of transferring the right to another person, the Land Regis- 
tration Authorities would not recognise the right of the Thakurs, 
and this seems to be the explanation why those holdings were 
recorded in the names of: the Mondals and not in the name of 
the Thakurs. - “3 by 
-` Ag stated above the Thakurbati compound originally compris- 
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Gun- -ed_ 9%4Bighas,. There were some . subsequent acquisitions- vizs . 
1924, -holdings 38D, 38F, and 38G. Those plots together with holdings 


.No./38E consisting of 2 Bigkas 8 Cottas 8 Chattaks (out of 9% 
-bighas) were acquired by Government under the Land Acquisition 
-Act in 1886, and the compensation appropriated. by the. Mondals, 
„This will be dealt with later. 

Property No. 18 of the Schedule to the plaint consists of. hold- 
ings 30 and 31. Holding No, 3r consisting of 13 cottahs 3 chat- 
tacks of land was purchased on the 6th September, r853, by 
Chandra Kumar Mondal, the eldest son of Peary Lal. Mondal and 
the land was described as being to the west of "Kheraj” land, 
-dedicated for Seba of Gopal Jew Thakur established by’ Sebaits 
Peary Lalland Moni Mobun. In 1853 proceedings were taken 
for assessment of revenue on the land under Regulation II of 1819 
‘and the defendant was described in the- Robokari dated the 31st 
August 1853 as “Sri Sri Iswar Shambhunath Sib Thakur Sebait 
:Chandra Kumar Mondal.” In the Robokari dated the 26th July, 
1854 (where the same description of the contesting defendant 
appears) there is a recital of the statement of Chandra Kumar 
Mondal “ purchased by the defendant as dedication for the 
‘Sheba of Sri Sri Sambhunath Sib Thakur and was possessed by 
shim as Sebait.” The land was declared to be rent free in posses 
sion of. the contesting defendant. 

. Subsequently, however, it appears that the land was held liable 
to assessment of rent, and Chandra Kumar Mondal as shebait of 
-Sambhunath Thakur made an application to the Collector on the 
23rd January 186r for settlement of the land which was purchased 
and possessed for the Seba of the said Thakurs. An Amalnama 
-was accordingly granted onthe 16th February 1861 to, Gnagare 
: Kumar as shebait of the deity. 
~. With regard to the holding No, 30 there is an amalnama granted 
‘to. Gopal Jew’s Shebait Peary Lal Mondal dated the 16th September 
1852 in respect of 1 bigha 19 cottas 12 chattaks and on the same 
cdate Peary Lal and Moni Mohun executed a Kabuliat in favour of 
‘the:Collectorate in respect of the said land accepting the settle- 
- ment as shebait of Gopal Jew Thakur. 

The two holdings 30 and 31 (along with other properties) EEN 
,ed the subject matter of a suit for partition in the year 1872. In 
‘that year a suit (No. 1539 of 1872) was instituted by Nil Madhab 
;Mondal.and two other sons of Moni Mohun Mondal as shebait of 
Gopal Jew Thakur against Chandra Kumar Mondal and Jadu Nath 
-Mondal, sọna: of. Peary- Lall» Mondal for declaration. of ejmali 
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possession of both. parties in respect of holding No. 31 - and part of: Cina 
holding No. 30 described as x Bigha ro Cottahs more or less and- igas 
for a perpetual injunction restraining the defendants fróm digging - - Gopal Sew w “isk BY 
foundation or erecting building thereon. It was alleged in the or a ne 
plaint that the land “ has been dedicated for the Sheba of the” ished e7 
abovenamed Iswar Deb and Ijmali profits thereof have been spent? 
for the Seba of the said Iswar Thakur.” By a petition for amend- : 
ment dated the 20th May 1872 the plaintiffs stated that thé area! 
of ‘holding No. 31 was 13 Cottahs 3 Chitacks and’ déducting ‘3° 
Cottas occupied by the new house of the defendants: from 1 Bigha: 
to Cottas 12 Chitacks the area of holding No. 30 the ‘total aréa- 
claimed was 2 Bighas 4 Cottas 15 Chitacks, Chandra “Kumar by? 
his petition dated the 20th May, 1872 in that suit set up a family” 
ctistom of constructing houses on all sorts of Ijmali lands’ 

“whether the same are debutter or otherwise” by ‘individual * 
members to which no co-sharers ever took objection” and further 

stated that 13 Cottas 3 Chittacks (ie. holding No. 31) was not | 
the property of the deity Gopal Jew Thakur, but his own purchased 

Nishkar' Bajeapti Bandobusti land. The dispute as to the lands? 
of-holdings Nos. 30 and 31 as also various other lands was referred 
to arbitration, and asa result of the arbitration, a partition deed: 
was executed on the 2oth September, 1872. A quantity of land 1534: 
Bighas was allotted to each of the two parties. The 1534 Bighas 

allotted to Chandra Kumar and Jadu Nath included the lands of 
holdings Nos. 30 and 31. They were admitted to be the property of. 
the deity, and as Chandra Kumar Mandal and Jadu- Nath had- 

already dug foundations they were to pay Rs. 16 as tent to, and“ 

hold the land as tenant of the deity. 


_ The 153 Bighas allotted to the sons of Moni Mohan (the ` 
plaintiffs in that suit) included holdings 20 and 21C and these two ` 
holdings were to be held as tenants by them on payment of a rent 
of Rs. 16 to the deity. The appellants contend that holdings 20 s 
and 21C were not debuttar before, but were made debuttar by the 
deed of partitions. À: 

. On the same day (20th September, 1872) there was a further ` 
pàrtition between the sons of Peary Lall viz, the two brothers ` 
Jadu Nath and Chandra Kumar themselves in respect’ of the 15° 
Bighas and odd. -The a Bighas 9 Cottas of debuttar lands‘of- 
holdings 30 and 3r were alloted to Chandra Kumar for dwelling. 
But it was the tenancy right created. in the 2 Bighas and odd by 
the.deed of partition (Ex. 21) which was alloted to Chandra Kubar 
(along with other secular properties in which the ‘parties had- prov 
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prietary tight) in the partition between the two brothers, -as the 
teference to the payment of annual rent of Rs. 16 “into the 
Sarkar” of the deities clearly shows. : 

Jadu Nath in his allotment got holdings Nos. 40 and 40A 
consisting of 6 Bighas 5 cottas 534.Chitaks as secular property. 40A 
appears to have been acquired by Peary Lal and Moni Mohan as 
shebaits of Gopal Jew by an amalnama dated the 28th January 
1852. Smart’s map is relied upon on behalf of the respondent to show. 
that both 40 and 40A are premises Nos. 9 and 9-1 Chandra Kumar 
Mondal’s Lane. The dwelling house of the defendant No. 1 (the 
son of Jadu Nath) stands on 9 Chandra Kumar Mondal’s Lane. 
It is. accordingly contended on behalf of the respondents that 
although the. property 40A was acquired as shebaits of the Thakur, . 
there is nothing to show that since its acquisition it was applied 
for sheba of the deity, and asa matter of fact it was allotted to 
one of the parties on partition as secular property without even , 
providing for payment of any rent. 

The suit No. 1539 of 1172 was dismissed on the 3oth September 
1872 on the ground that the matter had been amicably settled. ` 

These two partition proceedings are relied upon by the res- 
pondent as showing that the properties were treated as secular 
properties of the Mandals. As already stated the amalna- 
mas and other documents relating to holdings Nos. 30 and 31 
show that they were acquired by Peary Lal or Chandra Kumar as 
shebait of the deity Gopal Jew. In the plaint in the suit for parti- 
tion instituted by the sons of Moni Mohan against Chandra Kumar 
and Jadu Nath the sons of Peary Lal it was stated “ That we and 
the defendants are in ejmali possession in equal shares of all our 
ancestral properties and lands etc. out of the said properties one 
Bigha ten cottas more or less has been dedicated for the Seba 
of the above named Iswar Deb, and the ejmali properties therefore 
have been spent for the sheba ofthe said Iswar Thakur.” > The 
“ equal shares” refer to the ancestral properties and not to the 
property dedicated. Further on however, in the plaint it is stated 
that the plaintiff asked the defendants not to dig foundation so 
long as “our respective shares are not distinctly demarcated by 
metes and bounds.” But later on the land is stated to be in the 
undivided ijmali possession of the parties. l ; 

‘It is to be observed however that in the cdse of private debutter 
properties it is not unusual to describe them as *“ ancestral” or as 
“ our debuttar properties” and the heirs of the founder describe 
their interest as shebaits according to the share:they have in‘secular 
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properties. In the next place, it was distinctly asserted in the 
plaint that the properties had been dedicated for the sheba of the 
deities, and the “ profits thereof have been spent for the sheba of 
the Thakur.” Chandra Kumar itis true set up his own right to hold- 
ing No. 31 as his own “purchased” property, but in the resumption 
proceeding of. 1854 relating to thé land he distinctly stated that 
the property was dedicated for the sheba of Shiba Thakur and was 
possessed by him as shebait, and he applied for and obtained a 
settlement of the land as shebait of the Thakur in 1861, and 
altbough in the partition suit he set up his own title to the land, 
the title of the Thakur was clearly admitted in the partition deed 
which followed the arbitration in the suit, The partition deed 
dated the 20th September 1872 describes the land as debuttar lands 
of the deities and clearly recognises the title of the deities to the 
property. Chandra Kumar and Jadu Nath were to hold the land 
as mourasi mokorari tenant of the deities on payment of the rent 
of Rs. 16 to the Sarkar of Gopal Jew Thakur. The collectorate 
revenue of the lands was to, be paid from the Estate of Gopal Jew, 
while in case of lands other than debutter allotted to the parties, 
the revenue was to be paid by the parties themselves into the 
collectorate, These evidently were not let out to tenants at the time, 
and all that can be said is that a mourasi mokarari settlement 
was-made which the shebaits had no power to make. It is con- 
tended by the respondent that it was really an arrangement for 
dividing the properties on payment of certain sums for the upkeep 
of the Deb Seba. It appears, however, that foundation for buildings 
had been dug and disputes between the two branches of the family 
were settled by the arbitrators in that .way, the title of the deities 
was recognised, and the land was to be held as tenant of the 
Tbakurs on payment of rent to them, and although the mokarari 
settlement was an abuse of the power of shebaits it was distinctly 
provided in the deeds that “in future none of us will be entitled 
to prepare new bricks in the debutter or alter the condition of the 
said lands without the consent of all.” It is true that Chandra 
Kumar and Jadu Nath were to have the power cf alienation by 
sale and gift &c, but that evidently referred to the tenancy right 
created by the partition deed in their favour. 

~ By that deed the holdings Nos. 20 and 21C were allotted along 
with some other properties to the sons of Moni Mohun. Holdings 
Nos. 20 and 21C are comprised in property No. 17 of the Schedule 
to the plaint. 


With regard to the holdings Nos. 20 and 21C itis stated in the 


401 


CIVIL. 


1924. 
wes 
Gopal Jew Thakur 
v. 
Radha Binode- 


408 THE CALCUTTA LAW JOURNAL. (Von, XLĖ. 


Crvin. partition deed “ As regards the Jotes of Guru Charan Pattra and 
Toda; Adwaita Goala of Sahanagar measuring r Bigha 5 Cottahs 3 Poas 2 
Gopal Jew Thakur Chittacks and the jote of Ram Kalpa Teli and others measuring 17 
. | Cottahs 2 Poas in all 2 Bighas 3 Cottas 1 Poa 2 Chittacks was 
Radha. Binöde. formerly the properties owned by us (both the parties). We both 
parties having dedicated the said 3 Bighas 3 Cottahs 1 Poa 2 Chit- 
tacks of lands for the Seba -of Sri Sri ‘Gopal Jew Thakur we shall 
remain in possession and enjoyment of the said lands in mourasi 
jamai right by paying annually the jama of Rs. 16 into the Sarkar 
of said Gopal Jew year by year, and shall be entitled to construct 
pucca buildings etc, thereon and hold and enjoy the same. The col- 
lectorate revenue of the said land will also be paid annually from the 
estate of Sri Gopal Jew Thakur. It is contended on behalf of the 
tespondents that there is nothing to show that these plots were 
acquired for Deb Seba nor any previous document to show that 
they were given for Deb Seba and all that was meant was that the 
income of the properties had been applied for the upkeep of the 
Deb Seba from before, and not created debutter by the documents. 
But the deed itself states that the properties were ‘ formerly 
owned by us”, so that they could not have been acquired for Deb 
Seba nor could there be any previous decument to show that they 
were given for debseba, and the words “formerly owned by us” 
taken along with, the words which follow viz., “we both parties 
having dedicated” would in the absence of any evidence showing 
appropriation of the income of the properties to Deb Seba prior to 
the deed of partition, would indicate that they were dedicated for 
Deb Seba by the parties for the first time by the deed of partition, 
specially having regard to the statement in that very deed with 
respect to holdings Nos. 30 and 31 that they had been dedicated 
for sheba and the ijmali profits thereof have been spent for the 
Sheba of the said Thakur. 


It is pointed out by the respondents that holding No. 20 con- 
sisting of 5 bighas 3 cottas ro chittaks was also a debuttar of the 
same character as holdings Nos, 30 and 31, and reliance is placed 
on the Register of Holdings permanently settled in dihi Pancha- 
nangram [Ex. Z(12)] where Chandra Kumar, NilMadhab Mondal are 
recorded as shebaits of Gopal Jew Thakur and with respect to hold- 
ing No. 20, and in the last column whereof (which relates to muta- 
tion of names) the names of all the members of the family are 
entered as shebaits of Gopal Jew Thakur. Out of the 5 bighas 3 
cottas 1o chittaks, an area of 4 bighas 4 cottas 3 poas 234 chittaks 

o were allotted to the share of Nif Madhab Mondal and others by the 
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partition deed, and the remaining 1 bigha 5 cottas and odd were 
also allotted to the said persons, but they were to hold the r bigha 
3 cottas and odd only on payment of Rs. 16 as rent to the Thakurs, 
po rent being reserved for the major portion viz. 4 bighas 4 cottas 
and odd. The learned Subordinate Judge observes that the 
Revenue Challans put in by the plaintiff show fhat the revenue 
for holding No. 20 is paid by Hem Sarkar in the name of idols but 
that it was treated (a portion of it) as secular property, and it is 
contended on behalf of the respondents that whenever occasion 
arose the parties did not hesitate to treat the properties as 
secular. 

It would appear however from the deed of partition that the 
entire holding No. 20 was originally secular property, only a portion 
of it, 1 bigha 5 cottas and odd, was made Debutter by the deed and 
a tenancy right was created therein in favour of Nil Madhab Mon- 
dal and others at a rent of Rs. 16, the remaining lands 4 bighas 
4 cottas and odd continued to be secular property. That it was so 
would also appear from the schedule 24a to the deed of partition. 
Both the items Nos. 1 and 2 of schedule 44a relate to holding 
No, a0. The first item deals with 4 bighas 4 cottas and odd, the 
second deals with r bigha 5 cottas and odd, and the boundaries 
show that they are adjoining plots. The second item only (jotes 
of Guru Charan Patra and Adwaita Goala) consisting of 1 bigha 
g cottas and odd was made Debuttar. The rent of the entire hold- 
ing No. 20 payable to the Collectorate was Rs. 8-5-6: See Rent 
receipt of 1893 Ex. 16(y). The division of the holding into two parts, 
one part only made Debuttar and the other part continuing as 
secular, does not appear to have been given effect to in the Collec- 
torate, and the entire holding was recorded in the Collectorate 
as the property of Gopal Jew ata rent of Rs. 8-5-6 (See Register 
Ex, 112), The explanation suggested is that after the deed of 
partition in 1872 by which there wasia division of the holding into 
two parts, no division of the rent payable into the Collectorate was 
obtained or allowed, and as the deed provided that the Collectorate 
of the revenue of the land made Debutter was to be paid from the 
estate of Gopal Jew Thakur, the entire holding was recorded in the 
Collectorate as the property of the deity who had to receive 
Rs. 16 as rent from the mokorari tenant Nil Madhab Mondol and 
others and pay Rs. 8-5-6, the rent of the entire holding, to the 
Collectorate. 

It is contended on behalf of the respondents that Billon’s 
register must have been prepared between 1869 dhd 1872, as 
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Billon's map was of the years 1869-70. It is not clear whether 
Ex. Z12 is Billon’s register. However that may be, it does not 
appear when the entry in Ex, Z12 was made, and in the absence 
of anything to show that holding No. 20 was debutter prior to the 
deed of partition in 1872 the explanation suggested may be 
accepted. 

If, as we hold, a portion only of holding 20 was made debutter, 
and the remaining portion continued to be secular, that fact of the 
transfers (by Exs. H, I and K) referred to in the judgment of the 
‘Court below does not go against the appellant. Ex. H isa Kobala 
dated the 22nd September 1893 executed by the sons of Chandra 
Kumar Mandal in favour of Lakhan Lal Mondol in respect of 19 
Cottas and odd out of g bighas 3 cottahs and odd in holding 
No. 20. Butas stated above only 1 bigha 5 cottas was created 
debutter, so the transfer of rg cottas and odd appears to have 
been out of the secular portion viz. 4 bighas and odd. Ex. risa 
release dated 27th Feb. rgto executed by the sons of one Gobindo 
Bhattacharji in whose name Lakhan Mandal purchased a bighas 
Lakhraj land. 58 Tollygunge Road (a part of holding No. 20), ata 
sale held for arrears of Municipal Tax. The eastern boundary of 
the land dealt with by the deed is described as debutter land of 
Gopal Jew Thakur, which shows that the debutter lands were ex- 
cluded. Ex. K is kobala dated the sth Oct. 1918 executed by one 
Prokash Sarkar in favour of Trailakhya Nath Mitra in respect of 
1 bigha 15 cottas another portion of holding No. 20. But the 
eastern boundary of the land is described as the land of the debut- 
ter estate. The property sold therefore was outside the debutter 
property. Hem Chandra Sarkar the Gomasta admits in his deposi- 
tion that the site of the dwelling house of Banke Behary Mondol 
was partitioned among the co-sharers, that Prokash Chandra 
Sarkar purchased the share of Chandi and sold to another who is 
in occupation now. But as stated above, it was the secular por- 
tion of holding No. 20 which was the subject of the transfers, and 
the learned Subordinate Judge is in error in thinking it was 
Debutter which was transferred by the documents referred to 
above. ; 

As for holding No. 40A which as stated above is covered by 
Amalnama dated the 24th. January, 1853 granted to Gopal Jew 
Thakur’s shebaits, Peary Lall and Moni Mohun Mondal at a rent of 
Re. 1-3-6, it is contended on behalf of the respondent thatit was 
allotted to the hisya of :Chandra Kumar ‘in the partition between 
him and Jadu Nath, Butinthe first place the deed of partition 
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(Ex. L) shows that out of 4r bighas and odd after deduction of 
8 cottahs rz chittacks kept ejmali for the purpose of Iswar Rash 
Jatra were divided half and half. The area of holding No. 40A 
as stated in the Amalnama is 8 cottas 7 chittacks, while the land 


kept ijmali for purpose of Rash Jatra is 8 cottas 11 chittacks, but - 


the difference may be due to different measurement. In the next 
place it is pointed out that the deed of partition shows that holding 
Nos. 40 and 40A in certain dags of achitta measuring 6*bighas 5 
cottahs were allotted to the hisya of Chandra Kumar, and that bav- 
ing regard to the fact 4o and 40A are not separately shown in the 
Map, and in the body of the deed of partition it is stated that 8 
cottas 11 chittacks were kept ijmali for the purpose of “ Isswar 
Basanti Rash Jattra’’ of the deity, which correspond approxi- 
mately to 8 cottas 7 chittacks of the amalnama under which plot 
40A was acquired, it is contended that the portion of plot 4oA was 
not partitioned. There seems to be force in this contention ; at any 
rate itis not clear that the land acquired under the amalnama 
was partitioned. 

There was another partition suit in 1897 (Suit No. 124 of 1897) 
between the sons of Chandra Kumar Mondal themselves. The 
plaint (Ex. 5) included holding Nos. 30, 31 and 24-38. The decree 
in that suit (Ex, T) runs as follows :— That the suit be decreed 
that in conformity with the partition made by the Commissioner 
out of property No. I the Jand No. I as shown by green boundaries 
in the Commissioner’s Map with pucca building thereon be allott- 
ed to the plaintiff No. x.” Other properties were similarly allotted 
to the other parties. The learned Subordinate Judge says that 
Exs. 5 and T shows that 24B was allotted to a co-sharer when there 
was partition in 1897. Holding No. 24B is covered by amalnama 
dated ahe 16th. September, 1852 granted to Gopal Jew Thakur‘s 
shebaits-Peary Lal and Moni Mohan in respect of 7C-4Ch. at a 
‘rent of Re. 1-0-3 (see also kabuliat of the same date). The rent 
receipt (Ex. 16-K) dated the 15th. June 1903 shows that Re, 1-0-3 
was received through Hem Sarkar in respect of holdings Nos. 24B 
and 24C * owners Gopal Jew Thakur’s Shebaits Bapke Behari 
Mandal and others”. The decree does not show that 24-B was 
allotted to any party, but the Commissioner’s map is referred to in 
the decree and that map shows that plot No. 3 was allotted to 
Kishori Mandal. Kishori Mandal says in his deposition that be does 
not admit 24 (b) and some other plots to be debuttar properties, 
but in another passage he admitted that the disputed lands (which 
include 24-B) are debuttar properties. It seems probable as 
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suggested’ on behalf of appellant, that he got confused while meñ- 
tioning the number of several holdings, and having regard 
to the fact that 24-B is covered by the amalnoama, Kabuliat, and 
rent receipt, and to the evidence of Hem we areunable to hold 
upos the evidence of Kissori that itis not debuttar. Radha Binode 
says in his deposition that Jadu Nath got 24-B and 24-C, and that 
holdings 24-B. and 24-C are premises Nos. 17 and 18 Chandra 
Kumar Mandal Lane. On the other hand the appellant contends 
that 24-B. is No, 13 of the plaint which is described as Khas 
patit x bigha 5 cottahs being Municipal premises g-2 Chandra 
Kumar Mandal Lane. Hem Sarkar the Gomosta of the Debuttar 
Estate says, ‘Holding No. 24-B is debuttar property. I pay its 
Government Revenue, That holding is lying vacant. It is 97-2 Chan» 
dea Kumar Mandal Lane. I do not know that the dwelling house 
and garden of Kissori Mandal are on 24-B.” 24-B no doubt was one 
of the properties mentioned in the plaint in suit No. raq of 1897. 
The commissioner's map {referred to in the decree in that suit) how- 
ever does not give the numbers of the holdings, it only shows that 
plot No, 3 was allotted to the defendant No. 3 of that suit. Smart's 
Survey map shows 24-B at more than ons place, and it is difficult 
to say whether it is or is not plot No. 3 of the Commissioner's map. 
24-B is not mentioned in the schedule of partition deed of 1872 
nor in the further partition between the two brothers Chandra 
Kumar and Jadu Nath, and this goes “to support Hem Sarkar’s 
statement, However that may be, upon the materials before us, 
it is not clear that 24-B was allotted to any co-sbarer on partition. 

As for holdings Nos. 30 and 31 they were no doubt acquired as 
shebait under Amalnamas but they were under the partition deed 
dated the zoth. September 1372 (Ex. 21) to be held by Chandra 
Kumar and‘Jadu Nath in mourasi mokorari right at a rent of Rs. 16 
payable to the deities Gopal Jew and Sib Thakur, The tenancy 
right was allotted to Chandra Kumar Mandal under the deed of par- 
tition dated the same day (Ex. L) between Chandra Kumar and 
Jadu Nath, and in the partition of 1897 the same tenancy right in 
holdings Nos. 30 and 31 was allotted to the plaintiff No. 1, one 
of the sonsof Chandra Kumar. 

ln the schedule of boundaries in the plaint in the partition suit 
of 1897, it is stated holding No. 3r the, rent whereof is Rs. 16 
per year payable into the Sarkar of Shamj Lall Mandal and other 
shebaits of Gopal Jew Thakur.” The plaint mentions the rent of 
Rs. r6 as payable for No. 31 only and No. go is mentioned along 
with other properties as paying yévenue into the collectorate. But 
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that must be a mistake, as both the deeds of partition dated the 
zoth September 1872 (Exs. 21 and L) show that both the holdings 
Nos. 30 and 31 were to be held at a rent of Rs. 16. 

Lastly there was a partition suit in r90g (No. 72 of 1g 09) 
brought by one Megh Nath a purchaser of a portion of acertain 
property against Mandals. It appears that one-half of the proper- 
ties were debutter and the other half secular. Holding No. 78-1 
consisted of 16 cattas 2 chattaks of which 8 cattas 1 ebattak was 
debuttar of Gopal Jew and out of the remaining 8 cattas r chatak 
(the secular portion) taken as 16 annas and rr gandas 1 cara share 
ie. § gandas 234 karas undivided share of the entire 
land was purchased by Megh Nath. It was necessary therefore 
for Megh Nath to proceed against some of the Mandals who were 
owners of the secular portion, as also against the shebaits. The 


defendants 1 to 12 were sued as shebaits and defendants 13 to 41 in. 


their personal capacity. Radha Binode was sued in both capacities. 
The judgment in that case only dealt with the questions of allot- 
ment, but in the decree, the defendants 1 to r2 (the shebaits) are 
treated in a block with respect to costs and compensation. With 
respect to the other defendants the order was made each accord- 
ing to his share separately. The 8 annas share of the property 
which was described as debutter is property No. 25 of the plaint 
in the present suit The description of property No. 25 (holding 
No. 78-1 Estate No. 1070) corresponds to the description in the 
schedule Ža in the decree of the partition of Megh Nath the 
difference being 8 cottas in the one and seven cottas in the others 
which may be due to difference in measurements. Tt is to be 
observed that in that partition suit 8 annas of the properties were 
treated as debutter and the other 8 annas of the same proper- 
ties as secular, The debutter was set apart and a partition wag 
sought of the secular portion and this was done in the presence 
of all the Mandals including Radha Benode. 


We now come to the Land Acquisition cases. There were three 
such cases in the year 1886. The first (No. 146 of 1886) relates to 5 
cottahs, 5 chittacks of land comprised in holding No. 38D in res- 
pect of which Rs. 6ro-14 annas was awarded as compensation on 
3rd. May, 1816. The Mondals were described to their own names 
and not as shebaits, and the share of each was specified. The names 
of the deities do not appear in the award, though the holding No. 
38 was acquired under amalnama dated the rth April, 1853 (and 
kabuliat of the same date) by Peary Lall and MoniMohun as shebait 
of the deity Gopal Jew. In Billon’s register of rent free holdings in 
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Dihi Panchannagram also, the name of the tenant is mentioned as 
Gopal Jew Thakur’s shebaits Chandra Kumar and. Nilmadhab Mondal, 
The second award, No. 313 was in respect of 6 Cottas of land (hold+ 
ihgs Nos. 38F and 38G which adjoined the Thakurbati did not 
form part of it) dated the rth May. 1886 (Ex. Cr) and for which 
Rs.690 was awarded as compensation. The description of the 
Mondals was the same as in the last case. The Court below found 
that the land was covered by Amalnama (for holding No. 38G) 
dated the rath. April, 1853 (Ex. 7) which was taken by Peary 
Lal and Moni Mohun as shebaits of Gopal Jew. The area of the land 
covered by the Amalnama however was 3 cottas only, bearing a 
Revenue of Rs. 3-ro pies but the award seems to have been in 
respect not only of 38G but also in respect of 38F as would appear 
from the receipt of the compensation money withdrawn by Radha 


Binode. There is no amalnama with respect to plot 38F but in 


Billon’s register (Ex. 11) 38F and 38G are recorded together in 


the name of Gopal Jew Thakur shebaits Chandra Kumar and Nil- 


madhab Mondal. In Billon’s Register, however, the area of hol- 
dings 38F and 31G is stated to be 2 bighas 9 cottas arid 2 chittaks, 
rent—Re. 1-8-5, name of tenant—Gopal Jew Thakur shebaits— 
Chandra Kumar and Nilmadhab Mondal, and it is also stated that 
the “whole of the area acquired for extension of E. B; S. Railway for 
Dock purposes” whereas only 6 cottas of land in Sahanagore was 
acquired in 1886 for the Ballyguoge line. (See award Ex. C.l 
dated 11th May, 1886). 

The third case of 1886 (No. 322 of 1386) relates to the acquisi- 
tion of holding No. 38E. The area acquired was 2 bighas 8 cottas 8 
chittaks and Rs. 5577 was the amount of compensation awarded, 
There is no amalnama in‘respect of 38E, but it is contended on be- 
half of the respondent that as No. 93 Tollygunge Road (the Thakur 
Bati) includes 38E and as the Thakurbati was acquired by the two 
documents Ex, 12 and Ex, 15 the plot 38E must have been covered 
by one of the said two documents. In Billon’s register however 
38E (area 3 bighas 17 cottas 8 chattaks) is recorded in the names of 
the Mondals as if they were secular properties. l 

The appellant onthe other land contends that the land covared 
by the Kobala Ex. 15 dated the 7th. April, 1832 isthe northern 
portion on which the temple stands. The land covered by the 
kobala Ex. 12 dated the 29th September, is bounded on the north 
by the Devalayabati, no portion of the lands covered by those two 
deeds could have been acquired as 38E, Reliance is placed also 
on Billon’s register where 38E (area 3 bighas 17- cottas 8 chittaks 


-~~\-- 


Vou. XLI) HIGH court. 


is recorded in the names of the Mondals as if they were secular 
properties. But holdings Nos. 38A, 38B which are admittedly parts 
of the Thakurbati are also recorded in the names of the Mondals 
and not as shebaits. So no inference can be drawn in favour of the 
appellant from Billon’s register. The Thakurbati is described in item 
No. I of plaint in the present suit as consisting of g bighas ro cottas, 
but in the previous suit (206 of 1915) it was stated to be 6 bighas 
only (see item No. 17). Then again plaintiff’s witness Gopal Chandra 
Chakrabarti stated that some lands of the temple (about 2 bighas) 
were acquired for the Budge Budge Railway line, and that after 
the said acquisition there are six or seven bighas within the com- 
pound now, Another witness for the plaintiff, Hem Sarkar, also 
says that some land: of the temple were acquired for the railway 
line. It is true there is no document showing that 38E was acquired 
as debutter, but having regard to the evidence of plaintiff’s witness- 
es it seems that 38E was part of the Thakurbati and that when it 
was acquired, the compensation money was taken by the Mondals 
as if the property was secular. 

The compensation monies awarded in these Land Acquisition 
cases have not been claimed in the plaint, nor can they be claimed 
„at this distance of time. 

The next Land Acquisition case was of the year 1910 (445 of 
1910) in respect of gt; 84 and 85 Tollygunge Road consisting of 
5 Bighas, 14 cottas and odd and Rs. 4672-12-0 was awarded as com- 
pensation. The Mondals 12 in number as shebaits of Gopal Jew 
Thakur were mentioned as the persons interested. The compen- 
sation awarded in this case has not been withdrawn by the Mondals 
and is still lying in the collectorate. The defendanis Radha 
Binode in his evidence says, “I tried to withdraw some money on 
producing that judgment (the judgment in suit No, 206 of r915) 
before the Land Acquisition Collector, but my application was 
rejected as the award was made in the names of the idols”. 

The plaintiff has sued for a declaration that the money 
Rs. 4672- (item-No. 16 of the schedule to the plaint) is debuttar 
property. 

The last Land Acquisition cases were of the year 1917 (Nos. 125 
and 146) in respect of premises Nos. 99 and 103 Russa Road. The 
amount of compensations awarded was Rs. 36711 for No. ro3 
Russa Road, (the area being 6 bighas, 2 coitas) and Rs. 8297 for 
No. g9 Russa Road the area being r bigha. This was after the 
decision in suit No. 206 of 1915 which willbe dealt with later. It 
appears from the judgment of the President of the Improvement 
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Tribunal, dated the 16th May, 1919, that there was a dispute between ` 
the Mandals whether the premises were or were not debuttar pro- 
perties, and that the questions had beén “finally disposed of” by 
the litigation (suit 206 of 1915). The compensation money 
awarded was withdrawn according to the shares of each of the co- 
sharers (the Mandals) after the final decision in the said suit 
No. 206 of 1915, and the judgment of the President of the Improve- 
ment Tribunal, dated the 16th May, 1919, the executors of Kanai 
Lal (the father of the present plaintiff) withdrawing his share on the 
2nd September, rg19. The compensation money for the two 
premises are claimed in items Nos. 14 and 15 of the plaint, but there 
is no prayer fgr recovery of the money from each of the sharers who 
has withdrawn the money. 

lt does not appear when or how premises Nos. gg and 103 were 
acquired, though the plaintiff in his deposition says that those 
premises were debutter properties. He says that the defendants 
have purchased Goverment Promissory Notes with the compen-- 
sation money, but that the interest of the notes is being applied for 
the Debseba. He says that the money has been entered in the 
account books of the plaintiff, but the account books have not been 
produced in the case, Three witnesses for the plaintiff Narendra, 
Hari Nath and Kissori Mandal, who are co-shebaits, have deposed 
that they are applying the interest of the G.- P. Notes (purchased 
with the compensation money) to Debseba. Kissori stated that he 
wanted to purchase the notes as shebait of the deities, but that the _ 
Bank did not allow it. Laksman Mandal, (the defendant No. 14 
and witness No. 2 for the defendant) admits that he stated in suit 
No. 206 of 1915 that he was willing to have the compensation money 
deposited in Court to be credited to the debuttar fund and Govern- 
ment Securities purchased. itis to be noted that the present suit 
was instituted on the 25th July, rgrg. Some of: the co-sharers with- 
drew their shares of the compensation money beforé the institution 
of the present suit, and others subsequent to it, 

We have discussed the evidence, and before dealing with the 
questions of law raised before us relating to debuttar, we will consider 
the question whether the decision in suit No 206 of rgt5 operates 
as res judicata. There was an earlier suit (No. 212 of rg14) insti- 
tuted on the 16th. February, 1914, by some of the Mandals for fram- 
inga scheme of management, but it was withdrawn on the th 
August, 1915, with liberty to bring a fresh suit.- Suit No. 206 of 
1915 was instituted by Gopal and Ram Lal Mandal (Defendants Nos, 
z and 3 in the present suit) as shebaits of Iswar Gopal Jew against 
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the other Mandals as “Sri Sri Iswar Jew Thakur’s Shebaits,” the 
present plaintiff being defendant No. 3, and Radha Binode being 
the defendant No. 10 Ìn the said suit. The first prayer in the plaint 
ran was follows :—‘That all the properties of schedule being debut- 
tar properties of Sri Sri Gopal Jew Thakur established by the said 
Peary Lall Mandal and Moni Mohan Mandal, a scheme may be 
framed for preservation, management and improvement of the said 
properties, and for efficient performance of the daily and periodi- 
cal shebas of Sri Sri Gopal Jew Thakur and the festivals &c” and 
the second prayer was that “ proper rules may be framed for 
giving effect to the said scheme and that a manager or a trustee may 
be appointed according to necessity.” 

Radha Binode Mandal, the defendant No. 10, denied that the 
properties were debuttar and contended inter alia that the Thakur 
Gopal Jew was the family deity of the parties and that there were 
other deities also, the worship whereof was performed from the pro- 
perties of the parties. The other defendants generally supported the 
plaintiffs case. The third issue in the suit was “Is the suit maintain- 
able in the present form”, and that fifth issue was “Are the 
properties described in the schedule of the plaint debuttar proper- 
ties ; was there any valid Avpfannama or dedication of the same 
to the Thakur Sri Sri Gopal Jew.” Upon the third issue 
the Court of first instance (the Subordinate Judge) was of 
Opinion that the frame of the suit was defective as “the 
plaintiff should have sued for a declaration that the properties of 
the plaint are dedicated debutter properties.” He accordingly 
held that the suitas framed was not maintainable, On the fifth 
issue he held that properties were not debutter and that there was 
no dedication of the same to Thakur. There was an appeal to the 
District Judge who also held that it was not an absolute endowment, 
and that the suit was “ not maintainable in its present form”, and 
accordingly confirmed the judgment of the Subordinate Judge. 


A second appeal to the High Court was dismissed under order 
41, rule rz on the arst November, r9r8. An application for 
review was made, but it was rejected on the 2nd April, 1919. 

It is contended on behalf of the appellant that the decision in 
the suit No. 206 of 1915 does not operate as ves judicata on several 
grounds. The first is that the suit was not on behalf of the deity. 
The deity was not the plaintiff ; it was a suit by two persons des- 
cribing themselves as shebaits against some others, also described as 
shebaits, for framing a scheme of management. Paragraphs 3, 4 
and 5 of the plaint set out the reasons for bringing the suit, viz., 
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that some of the shebaits including Radha Binode were negligent 
about the Debsheba, had attempted to collect rent separately from 
tenants, had refused to sign plaints in suits against tenants, and 
that unless a Manager was appointed it was impossible to conduct- 
cases, These, no doubt, were the reasons why the suit was 
brought. But we do not think it can be said that the suit was not 
on behalf of the deity. Itis true, it wasa suit by some of the 
shebaits against the other shebaits for proper management 
of the debutter property, but it cannot be said, as com 
tended on behalf of the appellant, that two sets of shebaits 
were fighting with each other about the management of the 
properties, as the debutter character of -the properties was not 
admitted, but was denied by the contesting defendant. The two 
shebaits who instituted the suit represented the deities, as it was 
a suit for the benefit of the endowment. Reliance is placed on 
Underhill on Trus‘s, 7th Edition, 30; and 306 that where there 
are more trustees than one all must act together. But the position 
ofa shebait is not the same as that of a trustee in English law 
in whom the property is vested. The Shebait is only a manager, 
the property being vested in the deity. See Vidya Varuthi Tirtha 
v. Balusami Ayyar (1), the possession and management ‘remains 
with the Shebait, andthe right of suit is vested in the shebait 
though the property is vested in the Thakur. [See /agadindra’s 
case (aY. 

The second ground is that the decision does not operate as 
res judicata as between co-defendants, as it was unnecessary to 
decide any question as between them to give relief to the plaintiff. 
Gopal and Ra u Lal were the plaintiffs They are the defendants 
Nos. 2 and 3 in the present suit. The defendant No. 3 in the 
previous suit claims to represent the deity in the present suit. The 
defendant Bo. ro is the sole contesting defendant in the present 
suit, and he sets up the decision in the previous suit as zes judicata. 
It is contended on his beltalf that the question whether the proper- 
ties are debutter was raised in that suit as between the plaintiffs 
(in that suit) and the defendant No. ro as well as between the 
latter and the defendant No. 3, and that in order to give relief to 
the plaintiffs iñ that suit it was necessary to decide the question: 
whether ‘the properties were debuttar, between the defendant 
Nos. :3 and ro. But the question of debutter was raised 
as between the plaintiff and the defendant No. ro, and it 

(1) (1921) L. R. 48 I. A. 302 (318); I. L R. 44 Mad. 831 (843). 

(2) (1904) I, L, R 32 Calç. 129 (141); L. R, 31 Fe A, 203, 
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can not be said that it was øeæssary to decide that question 
between the defendants Nos. 3 and roin order to give relief to the 
plaintiffs in that suit. 

It is to be observed that the conduct of the previous suit was 
not in the hands of the defendant No. 3, and it is doubtful whe- 
ther he could have appealed against the defendant No. 10 who 
was a co-defendant: See Brojo Behari Mitter v, Kedar Nath 
Mosumdap (1). 

The fourth ground is that the Court having found that the suit 
as framed was not maintainable, it was unnecessary to decide the 
question of debutter, and that in fact it was not competent to 
decide the point so long as the suit was not properly framed. It is 
contended on behalf of the respondent that although the Court 
might have decided the suit on the third issue only, and refrained 
from deciding the question of debuttar it did decide that question 
that it is open to the Court to decide several issues although the 
decision on one of the issues would be sufficient for the dismissal of 
the suit, and that in such case, the decision on each issue is binding 
upon the parties. The cases of Peary Mohun Mukherjee v, Ambica 
Churn Bandopadhya (2) and Rambehari v. Surendra (3) are relied 
upon. The contrary view taken by the Allahabad High Court in 
Shib Charan Lall v, Raghunath (4) has not been followed in this 
Court. It is unnecessary to consider which view is correct, and it 
may be conceded that where a suit is properly framed, and the court 
decided several issues the decision on each issue is binding upon the 
parties. But where, as here, the Court held that the suit as framed 

` was not maintainable the suit should have been dismissed on that 
ground alone, and the Court could not try the other issues so long 
as the suit was not properly framed. And lastly we think that the 
question of ves judicata must be decided in favour of the appel- 
lant from the fifth ground raised by him, viz. that the question of 
debutter was incidentally decided in the previous suit, In 
the first place, the decision of the question of debutter was only 
incidental after the decision of the third issue. In the next 
place the plaint in that suit proceeded upon the assumption that 
the properties were debutter. The first prayer stated that the 
properties being debutter, a scheme might be framed. It is true 
that in order that a scheme might be framed it was necessary to 
decide whether the properties were debutter when the defendant 


(1) (1886) I. L. R. 123 Calc. 580 (582) F. B. 
(2) (1897) 1. L, R. 24 Cale. 900 (904). (3) (1913) 19 C. Le J> 34 (39) 
(4) (1895) L L, R. 17 AN. 174 (195). 
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No ro Radha Benode denied their debutter character, and a speci- 
fic issue was framed on the point. But the issue could not directly 
arise upon the plaint as framed. It was necessary to decide that 
issue only in order to frame a scheme which Was the relief claimed 
in that suit, but the decision of that issue was only incidental, We 
are unable, therefore, to hold that the decision in suit No. 206 of 
z915 operates as ves judicata. We will now deal with the ques- 
tion of law relating to debutter. As already stated there is no arpan- 
nama or deed of dedication, but a deed of dedication is not 
essential for the purpose of valid dedication which may be inferred 
from application of proceeds and family conduct (See Muddun Lal 
v. Sreemutty Komul Bidee (1) ; Manohar v. Lakhmivam (2), Abhi- 
ram v. Shyama Charan (3) and Rambrahma v. Kedar (4). 


As pointed out in an old case, Gunga Narain v, Brindabun Chun- 
der (5), one “test of a bonafide ora nominal endowment is’ to see 
how did the founder treat this property, or how have his descen- 
dants treated it; has the income of the endowed lands been 
continually applied to the object of dedication.” The principles 
have been followed in series of cases (see Bikan? Mia v. Skuk Lal 
Poddar (6); Madkub Chandra Bera v. Srimati Rani Sarat 
Kumari (7); Abhiram Goswami v. Shyama Charan Nandi (3). 
These principles cannot be disputed, and have not been disputed 
on behalf of the respondents. They, however, rely upon some 
instances where certain properties have been dealt with as secular, 
to show that there was no absolute debutter. But as observed by 
the Judicial Committee in the case of Juggut Mohini Dossee v., 
Sokheemoney Dossee (8), “a former abuse of trust, in another 
instance, cannot be pleaded against a trustee who seeks to prevent 
a repetition of abuse, even if he were formerly implicated to the 
same indefensible courses against which he is seeking to protect the 
property, though it would be a reason for excluding him from the 
administration of the property as skesait. The Court could not with 
any propriety say we will decline to protect the property and leave it 
further exposed to loss, and decline to make a declaration that it is 
trust property, merely, because they would not trust the plaintiff 
with its administration.” 


(1) (1867) 8 W. R3432 (43)- (2) (1887) 1. L. R. 12 Bom. 247. 

(3) (1909) L. R. 361. A. 148; L L. R. 36 Calc. 1003 (r012); 10 C. L. J. 
284. 

(4) (1922) 36 C. L. J. 478 (480). (5) (1865) 3 W. R. 142- 


(6) (1892) 1. Le R. 20 Calc, 116. (204). (7) (1910) 15 Ce W. N. 126 (131) 
(8) (1871) 14 M. 1. A. 289 (306) 17 W. R. 41 (44) 5 10 B. L. R. 19. 
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It is contended, however, on behalf of the respondents that the 
above principle applies only to cases where there is no dispute as 
to the dedication f. e, where the dedication is clearly proved or 
admitted, and has no application to cases where the fact of the 
dedication has to be inferred from the treatment of the property by 
the family, and that in such cases, specific instances of treatment of 
properties as secular by the members of the family canuot be 
explained away as abuses. The question whether instances of per- 
sonal appropriation are merely evidence of breaches of trust or are 
evidence of there being no endowment, is sometimes a difficult one, 
but it cannot be affirmed that an endowment cannot be proved 
from treatment of the propertier, merely because there was person- 
al appropriations by the shebaits in some instances. We agree with 
the observation of Banerji and Gordon JJ. in Gérijanund Datta 
Jha vy. Sailajanund Datta Jha (1) viz, that “when the question 
to be determined is whether certain property is trust property, or, 
whether it belongs to the alleged trustee in his own right, instances 
of appropriation of such property by the alleged trustee to his own 
use, if they are numerous and extend far back into the past ina 
continuous series, will be good evidence of his right ; but if the 
instances are only recent or are few and far between they are not 
likely to be of much value, and may be treated merely as instances 
of abuse of trust.” Each case must depend upon its own circums- 
tances, ; 

We have dealt with the instances relied upon by the Court 
below, or the respondents before us, to show that some of the 
properties have been treated as secular. They may be summed up 
as follows :— 

(1) By the partition deed dated 20th September, 1872, a 
mokarary tenancy was created in favour of the sons of Peary Lal 
(Chandra Kumar and Jadu Nath) in respect of holdings Nos. 30 
and 31 which were acquired by Peary Lal and Moni Mohun as 
shebaits of the deities in 1852. The partition took place 20 years 
afterwards, and as a result of arbitration and by way of amicable 
settlement (as foundation of a building has already been dug) a 
permanant tenancy right was created therein, but recognising the 
title of the deities and the land was to be held on payment of 
rent. 

(2) By the same partition plots 20 and 21C were .allotted to the 
sons of Moni Mohun. A partion of plot 20 and 21C were, as we 
have seen, created debutter for the first time on that occasion and 


(4) (1896) Ie L. R, 23 Cale. 645 (659). 
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they were to be held on payment of rent to the deities, Only a por- 
tion of plot No. 20 was created debutter and the several instances of 
transfer (by the deeds Exs. 8, I, and K) relied upon by the Court 
below related to the secular poriion of plot No. 20 and therefore 
does not affect the debutter portion. 

(3) It was the tenancy right in plots Nos. 30 and 31 
which formed the subject matter of the further partition be- 
tween the two brothers Chandra Kumar and Jadu Nath on the 2oth 
Septembr, 1872. 

(4) Holding No. 40 A acquired by Peary Lal and Moni Mohun 
as shebaits was allotted to Jadu Nath, but that land appear to have 


‘been reserved for “Basanti Rash Jatra” of the deity and does not 


appear to have been partitioned, at any rate itis not clear that it 


“was. 


(5) In the partition of 1897 plot No. 24B does not appear to 
have been actually partitioned, at any rate the materials are not 
clear to show that it was so. 

(6) The partition of 1909 related to the secular portion of 
holding No, 78-1 and does not affect the debutter portion which 
was not partitioned. So far therefore as the partitions are concerned 
the only instance is the creation of a permanent tenancy right in 
the two holdings Nos. 30 and 31, the cases relating to 40A and 24B 
being at any rate doubtful. 

With regard to the compensation awarded under the Land 
Acquisition Act there is no doubt that the shebaits appropriated 
the compensation awarded in the three Land Acquisition cases 
of 1886 in respect of lands which were held by them as shebaits. 
These no doubt were the instances where the shebaits treated the 
compensation money as if it was on account of secular properties. 
But this was about 30 years after the properties were acquired 
for the deities and the compensation money is not the subject of 
the suit. Inthe L. A. cases of rgro the compensation was awar- 
ded to the Mondals as skedafts and the money fas not been as yet 
withdrawn by any one. Radha Benode attempted to withdraw 
his share, but he was not allowed to do so as the award was made 
in the name of the deities. The last acquisition cases were of 
the year 1917. The compensation has béen withdrawn, but only 
after the previous suit No. 206 of rots (which was brought for 
establishment of the title of the deities to the premises acquired) 
had decided that the properties were not debutter and the President 
of the Improvement Tribunal had held that the question whether 
the premises were debuttar or not had been “finally disposed of” 
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in the said suit, Some of the shebaits withdrew the compensation 

after the institution of the present suit and some of them profess 

to apply the interest of the compensation money to the 

sheba of the deities. In these circumstances acquisition cases of 

1917 can hardly be relied upon as an instance of treatment of the 
_ property as secular. 

As alteady stated, it is at any rate doubtful whether plots 248 
and 40A were actually partitioned so that practically the only 
cases which can be relied upon as instances of treatment of proper- 
ties as secular are the appropriation of the compensation money 
awarded in the Land Acquisition cases of 1886 and the creation 
of the mokarari tenancy in two plots of lands (30 and 3r) in 1872. 
The question is whether these instances are sufficient to establish 
that the remaining properties are not debuttar. It is to be 
noted that the properties were acquired by Peary Lal and Moni 
Mohun. So long as they lived there is no instance of treatment 
of any of the properties otherwise than debuttar. Twenty years 
afterwards a mokarari tenancy was created in respect of two hold- 
ings under special circumstances by their descendants and thirty 
years afterwards they misappropriated the compensation money 
in respect of some of the debuttar properties. But we think that 
the treatment of some properties by the descendants as secular does 
not show that the other properties (if they have been applied all 
along to the servic e of the deities) are also secular. 

Considerable reliance is placed on behalf of the respondents 
upon the case of Konwar Doorganath Roy v. Ram Chunder Sen (1), 
in support of the proposition that the mere fact that the rents 
of the particular property have been applied for a considerable 
time to the worship of an idol is not sufficient proof that the pro- 
perty is debuttar, or to establish the onus which lies upon a party 
who sets up the case that property has been inalienably conferred 
upon an idol to sustain its worship, and that very strong and 
clear evidence of such an endowment ought to exist. But in that 
case the evidence that the rents of a mahal (Gopeejan) were applied 
to the worship of the idol was “extremely vague and extremely 
loose.” The Judicial Committee observed (at page 349) :—"But 
supposing it to be taken that the rents of this mehal 
were applied, during the period that the witnesses speak of, to the 
worship of the idol Radha Mohun, that fact is by no means suffi- 
cient to establish the onus which lies upon a party who sets up the 
case that property has been inalienably conferred upon an idol 


(1) (1876) 1. L. R. 2 Cale. 342; L. R. 4 L A. 52. 
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Civin. to sustain its worship, very strong and clear evidence of such an 
Toad: endowment ought to exist. Inthe present case there is no proof 
Gopal Jew Thakur that priests were appointed, If any had been appointed, they might 
ka have been called. There is no production of accounts showing 

Radha Binod: that the rents were separately collected and applied for the worship 
of this idol. For anything that appears the rents may have gone. 

Into the general body of the accounts relating to the estates of this 

family, and there is really no document whatever upon which the 

-finger can be placed to show that an endowment was made, other 

than that rubokari to which reference has already been made.” 

“Besides the weakness of the proof.of endowment on the part 
-of the plaintiff, strong presumptions that there was none arise from 
other facts and circumstances in the case.” 

The mere fact that the rents of a particular property are applied 
for the worship of the deity fora long period may not be sufficient 
to establish that the property is debuttar, because the worship of 
family deities may be and sometimes are carried on with the income 
-of a specified property belonging to the family. That by itself may 
not be sufficient to establish the absolute debuttar character of the 
property. But that such fact may in certain circumstances have an 
important bearing in determining whether the property is debuttar 
would appear from the passage itself quoted above. Their lord- 
ships observed: “There is no production of accounts showing 
that the rents were separately collected and applied for the worship 
of this idol. For anything that appears the rents may have gone 
into the general body of the accounts relating to the estates of 
this family.” In the case of 4ékivam Goswami v. Shyama 
Charan Nandi (1), their Lordships after referring to the finding 
that the proceeds of the property “have all along been spent for the 
maintenance of the sheba of the said idol”, observed that ‘“‘the 
mere fact of the proceeds of any land being used for the support 
of an idol may not be ‘proof that: those lands formed an endowment 
for the purpose, Muddan Lal v. Komul Bibee (2), butit is a fact 
that may well be taken into consideration when, as in this case, the 
intention of the founder has to be gathered from an ancient docu- 
ment expressed, to say the least, in ambiguous language.” 

In the present case, as stated above, the deities were established’ 
in temples about 70 years ago, and there are cooksheds, nahabut 
khana and out-offices for the debuttar staff {(gomosta and priests 
&c.) all enclosed within a big compound which is separate from 


(1) (1909) I. L. R. 36 Cale. 1003 (:012) L. R. 361. A. 146; 10 c. L J 
284. ; v i 


t2) (1867) 8 W. R. 42 (43). 
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the residences of the shebaits, Admittedly the rents are separately 
collected in the debuttar cutchery located in the temple compound 
by a separate staff, while the rents of the secular properties belong- 
ing to the family are collected by the agents of each co-sharer (or 
set of co-sharers) separately. The accounts and collection of the 
debuttar estate are entirely separate ; the receipts for rents of the 
debuttar estate are granted, in the names of shebaits, by the collect- 
ing agents of that estate, and litigation in connection with the 
debuttar properties is carried on by the shebaits as such. 
Admittedly the rents of the debuttar estate have all along been and 
are still being applied for the worship of the deities, and none of 
the co-sharers ever took any portion of the rents for his own use. 
We have discussed the evidence, and it would appear that some 
properties were acquired expressly for dedsedia, Amalnamas were 
taken in some cases by Peary Lal and Moni Mohan, the founders, 
as shebails of the deity and there are admissions of their successors 
in some of the documents with respect to certain properties that 
they were dedicated to the deity. We have not come across any 
case in which properties treated in this way for such a long period 
have been held to be secular, merely because with respect to a few 
of the properties the descendants of the founder have treated them 
to be secular. 

Reference was made on behalf of the respondents to the cases 
of Mokaranee Brojosoondery Debea v. Ranee Luchmee Koonwari (1); 
and Budh Singh Dudhuria v. Niradbaran Roy (2), in support of 
the contention that the taking of a property in the name of a deity 
does not make it debuttar, and that evidence of an endowment 
must be produced by those who allege that the property is inalien- 
ably tied up. In the first case the Maharajah no doubt took the 
conveyance in the name of the deity, himself as shebait, but he 
dealt with the property as his own. There were no priests appoint- 
ed, there was no turn of worship and there was “nothing stated in 
any way to show that the Maharajah intended that the idol should 
be kept up for the benefit of his heirs in perpetuity ; and before it 
can be established the lands have been endowed in perpetuity, 
so that they can never be sold and must be tied in perpetuity, 
some Clear evidence of an endowment must be given. What are 
the objects of the endowment ? None of the esentials of an en- 
dowment are stated. The Maharajah appears to have purchased 
the property in the name of the idol, and that is all. Then he 


(1) (1873) a0 W. R. 95 (96); 15 B. Le R. 176 note. 
(2) (1905) 3 C. L. J. 431 (435). i 
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deals with the funds of the idol as if it were his own property. 
There is no evidence at all of any of the essentials of an endowment 
in favour of the idol.” It appears to have been a case of acquir- 
ing a property in the enami of the deity. The Maharajah acquir- 
ed it ostensibly in the name of the deity, and then mortgaged it, 
his widow borrowed money by way of conditional sale to pay off 
the mostgage executed by him, the conditional vendees foreclosed 
the estate against the widow, and the suit to recover the pro- 
perty was brought 47 years afterwards, 

The second case was that of an alleged charitable trust. It was 
held that the documents were ambiguous, there was nothing to show 
that the grantee of the property was to hold as trustee, while, on the 
other hand, there were words which might be taken to indicate 
that the grantor contemplated that the grantee should, out of his 
abundance, be charitable to wayfarers and travellers :—‘ The plain- 
tiff has not shown that for along series of years the property has 
been treated as trust property, or that it_has never been treated by 
the grantee as his own. It has not been shown, as it might have 
been, if it was a trust property, that separate accounts were kept of 
the debutter makals, and that the income of these mehals was 
always expended for the purposes of the trust.” 

Reference was also made toa passage in the judgment of the 
Judicial Cominittee in Konwar Doorganath’s case (1), cited above, 
where at page 347 their Lordships observed :—“ Where the temple 
is a public temple, the dedication may be such that the family 
itself could not put an end to it, but in the case ofa family idol, 
the consensus of the whole family might give the estate another 
direction.” In the case of Gobinda Kumar Roy v. Debendra 
Kumar Roy (2), Rampini and Sharfuddin JJ., following the above 
dictum, held that properties dedicated to a family idol may be con- | 
verted into secular property by the consensus of the family. Where 
there is a consensus of all the members of the family there is no one 
to object to the diversion of the’°endowment to secular uses, but 
the question whether, in a case of an absolute debuttar, where the 
property is absolutely vested in deity, the successors of the mem- 
bers of the family, who give the estate another direction, may not 
call in question the diversion of the estate, did not arise nor was 
considered by the Judicial Committee. In fact no question of 
“ consensus of the whole family” arose in Konwar Doorganath's 
case (1), as their Lordships observed in the very next sentence :— 

(1) (1876) I. L, R.2 Cale. 341 ; L. Re 4 L A. 52. 

(2) (1907) 12 C. W, N. 08. 
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“ No question, however, of that kind arises in the present case.” 
It is to be observed that there is no suggestion that in the present 
case, properties were acquired in the enami of the deities by the 
founders for the benefit of the family, or to defraud any creditors. 
It is also to be observed that the question in the cases cited above 
arose with reference to the particular property which was dealt 
with by the founder or his heirs as personal property. In the pre- 
sent case the question arises with reference to properties which have 
not been dealt with as secular. The compensation money awarded 
in the Land Acquisition cases of 1886 were misappropriated by the 
shebaits evidently by the consensus of all the members of the 
family, and the mokorari tenancy in two of the plots also appear 
to have been created by common consent. The said compensa- 
tion money has not been claimed in the suit, and we do not think 
that all the properties claimed in the suit must be treated as secu- 
lar merely because some other properties were treated in the past 
as secular by the shebaits. We are of opinion that these instances 
should be treated as abuse of trust on the part of the shebaits, and 
do not affect the character of the remaining properties if they 
have all along been treated as debuttar. 


It is contended on behalf of the respondents that some indica- 
tions of debuttar are wanting in this case. It is urged that there 
are no turns of worship, and it does not appear that any pujari 
was originally appointed. There is no evidence that any pujari 
was origitally appointed when the deities were consecrated about 
7o years ago, but it must have been, because the parties being 
Sudras the uja could not have been performed without a pujazi. 
Provision for turns of worship does not seem to be necessary in the 
present case because there are priests appointed, and there is 
separate establishment for the debuttar estate located in the Thakur- 
bati for managing the debsheba. The shebaits acted jointly when- 
ever occasion arose for any joint action being taken by themselves 
which could not be done by debutter agents, such as bringing 
suits for rent, until recently, when Radha Binode refused to do so 
and denied the debuttar character of the properties. 

The last question is whether all the properties in suit are debut- 
tar. Properties Nos. r, 13, 17, 18 and 26 are covered by the 
documents by which they were either expressly acquired for the 
deities or affirmed their debuttar character. 

The learned pleader for the appellant has placed before us cer- 
tain other amalnamas, 


Plot No. 38 consisting of Bighas 3-ra-2 bearing a rent of Rs, 5°10 
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Civit. is covered by amalnama dated the r4th April, 1853 granted to Peary- 
ida4: Lal and Moni Móhan Mandal shebaits of Gopal Jew Thakur. With 
Gopal Jew Thakur respect to holding No. 6 there is an amalnama dated the r3th. 
CAN September 1852 (Ex. 9) granted to Gopal Jew Thakur's shebaits 
Radha inode: Peary Lall and Moni Mohan Mandal, area 17 cottas ro chattaks at a 
rent of 15 annas and three pies. See also Kabuliat of the same 
date [Ex, 25 (g)], and rent receipt dated 28th June 1893 granted to 
Gopal Jew Thakur’s Shebaits, Banke Behari Mandals and others 
(Ex. 1622), Item No.-ar in the list of documents filed in suit No. 
206 of r915 shows that “ certified copy of name registration” in hol- 
ding No. 6 under permanent settlement was filed in the suit. Holding 
No, 37, consisting of 6 bighas 4 cottas 16 chattaks, rent Rs, 9-8-3, is 
covered by Amalnama dated the 27th April 1852 granted to Gopal 
Jew Thakur’s Shebaits Peary Lall and Moni Mohan Mandal, the 
Kabuliat of the same date (Ex. 25a) and the rent receipts for 
1892, 1893, 1901 and 1903 (Exhibits 162,, 1623 160 16v proved by 
Hem Sarkar) granted to owner “Gopal Jew Thakur’s shebaits Banke 
Behari Lall Mandal and others.” Item No. 22 in the list of 
documents filed in suit No. 206 of 1915 shows that “certified copy 
of name registration in holding No. 37 under permanent settle- 
ment” was filed in that suit. 

It is contended on behalf of the respondents that holdings Nos. 
38, 6 and 33 had not been claimed in the suit though they are 
covered by amalnamas. The schedule to the plaint, however, 
does not give the numbers of Ao/dings of all the properties claimed. 
Some are described by holding numbers, others by Municipal 
premises numbers, It does not appear to which of the properties 

(if any) mentioned in the schedule of the plaint they relate. 
Then there are a large number of kabuliats executed by tenants 
in favour of the shebaits of the deities, and rent receipts granted 
by them in respect of some holdings. For instance, Ex. 18 (4) 
Kabuliat dated the 3oth, April 1875, was executed by a tenant in 
favour of Gopal Jew Thakur’s shebaits in respect of 4 cottas 10 
chattaks 434 gandas of land out of the lakheraj land “ dedicated 
for the sheba of Sri Sri Iswar Debatas established by our ances- 
tors", There are 10 such registered Kabuliats containing similar 
description between the years 1890 and rgrr in favour of the she- 
baits (See Ex. 18 series). Then there are a large number of 
receipts by the shebaits to the tenants in respect of various parcels 
of lands. See Ex. 20 series. For instance Ex. 20-J. described the 
grantors as “ Sri Sri Iswar Gopal Jew’s Shebaits Chandra Kumat 
* Mandal and Nil Madhab Mandal”, The names of other Mandals 
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as shebaits occur in other receipts. In the rent receipts Ex, 19 
series the name of the defendant Radha Binode appears along 
with those of other Mandals, and the property is describel as 
“ Mahal Debuttar’ There are also a large number of rent receipts 
granted by the Collectorate to the shebaits. For instance Ex. 16 
(27) dated the 23rd. June 1892 describes the “owner” as Sri Sri 
Gopal Jew Thakur’s shebaits Banke Behari Lal Mandal and 
others (rent Rs. 9-8-3) which relates to holding No. 37 consisting of 
6 Bighas 4 Cattas ro chattaks of land covered by amalnama Exhibit 
10. These receipts cover a period of 27 years (from 1892 to 1918.) 
Then there are rent decrees obtained by the Mandals including tne 
defendant Radha Binode as Shebaits of Gopal Jew Thakur against 
tenants [see Ex. 23 (b)] in the years 1904 and 1906. 

It appears from the evidence of both sides that a large number 
of documents were stolen from the debuttar Cutchery (office) Hem 
Sarkar, the Gomasta of the Debuttar estate, says ‘on return from 
home I found that all documents have been stolen from my 
Cutchari within the temple” and that information was lodged with 
the police. His statements are supported by Kissori Lall Mandal 
(one of the shebaits) who further stated that everybody there said 
that this theft had been committed by defendant No.1. Every 
body suspected the defendant No. r at the time. I did not suspect 
him much. Radha Benode the defendant No. x says “ eight or ten 
days after the theft of documents from the office within the com- 
pound of the temple I heard about it. The theft was not commit- 
ted by me. I have no hand in it.” However that may be, the 
evidence shows that documents were stolen from the Debuttar offi- 
ces, It also appears thata large number of documents filed in 
suit No, 206 of 1915 were missing from the District Judge’s Court. 
Hem Sarkar says “ In the previous suit all the collection papers 
were filed by me in this Court. They were missing from the Dis- 
trict Judge‘s Court. Babu Debendra Bose applied for return of 
these collection papers. They could not be found. A list of docu- 
ments was filed in the case”, 


Debendra Bose, pleader, has been examined and he says that he 
applied for the return of documents in April, rọrọ and that the 
Record Mohurir showed him ona reference to the record that a 
large number of documents were missing and that on making 
enquiries he found the box empty in the office of the Additional 
District Judge. Not a single document could be found in the box 
and that all collection papers were in the box. 

A copy of the list of the documents filed in suit No. 206 of 
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1915 has been produced in this case and marked Exhibit No. 17. 
We have referred to some of the items in the list. 

As stated above properties Nos. 1, 13, 17, 18, and 25 are identi- 
fied with documents showing their debuttar character, but the mass 
of Kabuliats and rent receipts rent decrees and amalnamas have not 
been identified with the other properties claimed. But all the proper- 
ties claimed are under the management of Debuttar staff, so that 
all the properties are separately managed and the income thereof’ 
appropriated to Debsheba. Hem Sarkar the Gomasta says that he has 
been in the service of the debuttar estate for the last 20 or 22 years 
and before him his elder brother made the collections. “I take my 
salary from the debuttar estate. There are servants, priests, and 
durwans in the temple. They are also paid from the usufruct of the 
debuttar estate. The temples are repaired with the said usufruct of 
the debuttar estate. I pay rents and taxes for the properties. In the 
previous suit all the collection papers were filed by me in this Court. 
They were missing from the District Judge’s Court... I know all 
the debuttar properties. There were rent suits regarding the 
debuttar propertiés. Shebaits used to inspect the collection papers and 
Jamakharach kept by me. Defendant No. x and others signed them 
after inspecting them. In the previous suit I filed collection papegs 
signed by the defendant No. I......Court of wards took charge of the 
estate of defendant No. 1 and Gopi Krishna Mondal in ra8o or 
1282. Court of wards did not take charge of the debuttar proper- 
ties. I did not make any payment to the Court of Wards. I do not 
manage their secular properties. Defendant No. I admitted those 
properties to be debuttar. Defendant No. I now denies these 
properties to be debuttar. Other Co-sharers still admit the proper- 
ties to be debuttar......I say that the properties are debuttar as all 
along collections have been made in the name of the idol and as 
the usufruct of the properties has been spent for the worship of the 
idol.” 

Kissori Lall Mondal (one of the shebaits), aged 60 years, says that 
the sheba is performed with the usufruct from Debuttar properties. 
The disputed lands are Debuttar properties......The entire income 
of the debuttar estate is spent for Debsheba. Gopal Chandra Chakra- 
varty says he was the priest in the temple from 1279 to .1285 and 
his son has been priest for the last 20 years, We have already 
referred to the evidence of Radha Binode the defendant No. I. 
He says he signed plaints in suit for rents against tenants. “Hem 
Sarkar manages the disputed properties for all the co-sharers...Hem 

Sarkar sometimes showed me the collection papers and Jama- 
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kharach, 1 cannot recollect if I signed them...—Hem Sarkar 
realized 16 annas share of the rents regarding the disputed proper- 
ties......I never took any share of the usufruct of the disputed 
properties. Puja and Parban have been performed there. I gave 
evidence in suit No. 206. I said in the previous case “the wor- 
ship is carried on now as before”. I also said “there is no 
neglect or defect in the same.” Tne worship is still carried on in 
the temple .........« my father was a shebait of the idols as I am 
one of the shebaits. My father was a shebait of the Thakur. My 
grand father was also a shebait. After my father’s death the estate 
was taken charge of by the Court of Wards. I cannot say if the 
Court of Wards took charge of the disputed properties. I did not 
enquire if Court of Wards took charge of the dis puted properties.” 


It will be seen from the evidence on both the sides that the 
disputed properties have all along been treated as Debuttar, and 
the income applied to the Debsheba. The parties have been she- 
baits for generations. Hem Sarkar has been collecting rents of 
the disputed properties as Debuttar for at least 20 years and before 
him his brother used to make the collections. The Court of Wards 
took charge of the personal properties of Radha Binode in 1875, but 
not of the disputed properties. That was about half a century ago. 
The evidence of Kissori Mandal, aged 60 years, and Radha Binode, 
aged 57 years, shows that they never took the usufruct of the pro- 
perties in dispute. Although, therefore, the properties (other than 
five) have not been connected with the documentary evidence, 
there is no douht that they have all along been treated as debuttar. 
We have the positive evidence of Hem Sarkar of such treatment for 
at least 20 years and there is no suggestion that the income of the 
properties in suit has at any time been applied for purposes other 
than Debsheba. There is also no doubt of the identity of the 
properties, because admittedly the income of all the properties have 
always been appropriated to Debsheba. It is true that the income 
of two properties not Debuttar viz., the rents realised from Sir 
Asutosh Mookerjee and Babu Dwarka Nath Chakravarti are applied 
for Debsheba. Hem Sarkar says that he appropriated the said rents 
for Debsheba, as the usufruct of the debuttar properties are not 
sufficient to cover the expenditure of the Debsheba, and that the 
Mandals pay something from their funds, when necessary, to meet 
the expenses of the Debsheba. The two properties, however, are 
not claimed as debuttar. It is said on behalf of the respondent that 
the properties applied to the Debsheha havetvaried from time to 
time. But, excepting a portion of holdings Nos. 20 and a1C which 
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were made debuttar by the partition deed of 1872 (i. e. about half 
a century ago), it does not appear that any other property was added 
as debuttar since the time of the founders Peary Lall and Moni 
Mohan. 

So far as the compensation money awarded under the land 
acquisition case of 1910 viz. Rs. 4772-12-0 (item No. 16 to the sche- 
dule to the plaint) is concerned, it is still in deposit in the collecto- 
rate, and Radha Binode says it was not allowed to be withdrawn 
because the award was in favour of the deities. That money can 
be withdrawn by ti shebaits if a declaration be made that it is 
Debuttar property. / But the compensation money awarded in res- 
pect of 99 and 103 Russa Road viz., Rs. 8297 and Rs. 36711-6-7 


‘(items Nos, 15 and 14 of the shedule to the plaint) have been with- 


drawn by each co-sharer according to his share. There is no 
prayer for recovery of the sum withdrawn by each from him. 


„There being no prayer for consequential relief, we do not see how 


we can make any declaration with respect to the said compensation, 
which, moreover, will be infructuous. 


In the circumstances it is declared that all the properties men- 
tioned in the schedule to the plaint except the items Nos. r4 and 


.15 are Debuttar properties. Let the decree be drawn up accord- 


ingly. We direct that the parties do bear their own costs in both 
Courts. 

The Govenment Securities put in by Narendra Nath Mandal as 
security for costs of this appeal will be returned to him. 


A. T. M. Appeal allowed. 
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Present; Zord Buckmaster, Lord Dunedin, Sir john Edge 
and Mr. Ameer Alt. 


CHOWDHURY SURESHWAR MISSER anp ANOTHER 
D, x 
MUSAMMAT MAHESHRANI MISRAIN AND OTHERS. 


[ON APPEAL FROM THE Hicn Court OF Jupicatur® AT Fort 
WILLIAM IN BENGAL]. 


Hindu law—Surrender by Hindu widom—Consent of next heir—Conditions, 
necessary—Mithila school—Female succeeding to male—lInterest in movable 
property—Gift of part of immovable property for maintenance ~Compro- 
mise. 


To make a surrender by a Hindu widow, with the consent of the next heir 
(necessity being out of the question) valid, two conditions must be fulfilled, 
The first isthat the surrender must be total, not partial. The second is that 
the surrender must bea dona fide surrender, not a device to divide the estate 
with the reversioners. In order to make an arrangement such a device, it is not 
Necessary that the lady surrendering should take part of the property directly. 
An arrangement by which the reversioner as a consideration for the surrender 
promised to convey a portion of the property toa nominee or nominees of the 
lady surrendering, might fall uuder the description of a device to divide the 
estate. 

The passage in Garth, C. J’s judgment in Nabokishore v. Hari Nath (1) * it 
not unfrequently happens, that a widow who is anxious to turn her husband's 
estate into money, may arrange with the next heir of her husband for the time 
being, to alienate the estate to some third person for their mutual benefit,” 
cannot be taken as quite accurate in view of what was laid down by the Privy 
Council in Rangasami v. Nachiappa (2). 


A certain person governed by the Mithila school of Hindu law, died testate 
leaving a widow and daughter. The will gave his whole property to the 
daughter subject to certain provisions to the widow. An application for letters 
of administration by the daughter, though contested by the next reversioner 
A, was granted by the probate Court. A then instituted a civil suit, claiming a 
declaration that on widow’s death, he was entitled to ‘the immovable property. 
This suit was compromised, anda decree was passed in the terms of the come 
promise. 

By the compromise the property was dealt with as follows: The rights under 
the will were given up. The moveable property with the exception of certain 
animals and a smal! amount of grain, was given absolutely to the widow. The 


(1) (1884) I. L. R. 10 Cale. 1102 (1108). 
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P. C. widow surrendered all right of succession to the immovable property. A, the 

sont: plaintiff, who by this surrender became, as nearest reversioner, entitled to the 

doves immovable property, made over half .of that property to the daughters. The 
Suresh war plaintiff and the daughter each gave a small portion of the land to the widow for 
Maheshrani. maintenance. 7 


Held, that the compromise being a bona fide one, the arrangements were not 
a device to devide the estate between the surrendering lady and the nearest 
reversioner. 

That ds under the Mithila school of Hindu law, a female succeeding to the 
male took an absolute interest in movable property, so what was left to or 
retained by the widow was what she was absolutely entitled to. 


os 


That there were good considerations on both sides for the arrangement. 

_, That conveyance of small portions of land to the widow for maintenance 
was unobjectionable. 

Appeal against the decree of the High Court of Bengal 
(Fletcher and Richardson JJ.) dated the 21st July, 1915, confirming 
-the decree of the Additional Subordinate Judge of Durbhanga, 
dated the 30th May, 1913. 


The Plaintiffs appealed. 

The material facts appear from the judgment of their Lordships, 
De Gruyther K. C. and G. C. O'Gorman for the Appellants. 
No one appeared for the Respondents. 

Their Lordships’ judgment was delivered by 


June, 243 Lord Dunedin: One Nanu Prashad Misser died in April 1906, 
— and it is to his property that this suit relates. He was survived by a 
widow, Respondent No.1, by four daughters, also Respondents 

and by ason who was six years old. The son died within a few 

‘months after his father’s death. The daughters then applied for 

letters of administration with the Will annexed of the deceased 

father, under which Will they took the immovable property on 

failure of the son under burden of certain provisions to the widow. 

The application was opposed by Madhab Misser, a first cousin of 

Nany, who, at that time, was the nearest agnate, and upon the 
assumption that the Will was inoperative, was the nearest reversion- 

er according to Hindu Law, Letters were, however, granted 

in respect that the will had been properly executed. Madhab 

-Misser then raised a civil suit to havea declaration that the will 

-was inoperative and that the property having been joint was suc- 

‘ceeded to by the son; that upon his death the mother became 

entitled to a woman’s interest, and that, on her death when it 

Ps happened the estate would devolve on the reversioner then entitled, 
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This suit was opposed by the daughters and by the mother. The 
suit came on for trial before the Subordinate Judge of Darbhanga 
and evidence was led ; but before judgment was given a compro- 
mise was effected in terms of which the suit was decreed. The 
compromise was to the following effect. The rights under the will 
were given up. The movable property, with the exception of 
certain animals and a small amount of grain, was given absolutely 
to the widow. The widow surrendered all right of succession to the 
immovable property. The Plaintiff, who by this surrender became, 
as nearest reversioner, entitled to the immovable property, made 
over half of that property to the daughters. The plaintiff and the 
daughters each gave a small portion of the land to the widow for 
maintenance. The necessary deeds to carry out this arrangement 
were executed and from the date of said compromise, February 
1909, possession has been in terms of that arrangement. 

In September rgrr, Madhab Misser having then died, the 
plaintiffs, who are the nephews of Madhab and the nearest rever- 
sioners now in existence raised the present suit, craving a declaration 
that the compromise was invalid and ineffectual, and that the 
parties had no right to Nanu’s estate ; that they, the plaintiffs as 
reversioners would be entitled on the determination of the life 
interest of the widow, the first Respondent, to the estate if at 
that time they still remained the nearest reversioners. The learn- 
ed District Judge, and the High Court on appeal dismissed the suit 
and appeal has now been taken to this Board. ; 

In the suit, as originally framed, the plaintiffs, now the Appel- 
lants, alleged that the compromise was a fraudulent scheme between 
the Respondents and the deceased Madhab Misser to divide the 
estate between them. This was found against them by the learned 
District Judge, and in the Appeal Court the contention was deliber- 
ately abandoned. The question, therefore, came to be simply 
this—were the compromise and the arrangements thereby sanctioned 
within the powers of the parties ? 

The power of a widow (and a mother succeeding to her son is 
in the same position) to deal with the estate with the consent of 
the nearest reversioner at the time was very fully examined by 
this Board in the recent case of Rangasami Gounden v. Nachiappa 
Gounden (1), and what was there stated need not be here repeated. 
It is perhaps necessary to say that as the learned Judges in the 
High Court delivered judgments in this case before that case was 
decided they laid stress on certain passages in the judgments in the 
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case of Nobokishore v. Hari Nath Sarma Roy (1), which can 
hardly be taken as quite accurate in respect of what was decided 
by this Board. 

The Appellants, however, contend that they are entitled to 
succeed on the law as laid down in the Gounden case (2). Now 
there are two conditions as there laid down which must be fulfilled 
to make a surrender by the widow, with consent of the 
next heir (necessity being put out of the question), valid. The 
first is that the surrender must be total, not partial. The 
second is that the surrender, in the words of the Gounden 
case (2). “must be a bonafide surrender, not a device to 
divide the estate with the reversioners.” The Appellants 
argue that both the conditions are here contravened, Now 
as far as the first is concerned, it must be pointed out that 
the succession in this family is regulatad by the Mithila school of 
Law, Under that law it is admitted that a female succeeding to 
the male takes an absolute interest in the movable property ; so 
what under the compromise was left to or retained by her was 
what she was absolutely entitled to. The compromise merely recog- 
nised her right to it. As regards the immovable property. in which 
she had only a widow's interest, the surrender here was total, not 
partial. 

Then as regards the second, it has been already pointed out 
that the bona fides of the transaction is not now challenged. Is it 
then a device to devide the property between the lady and the 
reversioner ? Now their Lordships do not doubt that to make an 
arrangement such a device, it is not necessary that the lady 
surrendering should take part of the property directly. An 
arrangement, by which the reversioner as a consideration for the 
surrender promised to convey a portion of the property toa nomi- 
nee or nominees of the lady surrendering, might well fall under des- 
cription of a device to divide the estate. It is here that the fact of 
the arrangement being 2 compromise becomes of importance. Once 
the dona fides is admitted, we have the situation of a contest under 
which if decision were one way, the estate was carried to the 
daughters away from the family, and a litigation in the course of 
which the estate would probably be much diminished, This situa- 
tion made it a perfectly good consideration for the lady in order to 
avoid these results to consent to give up her own rights by surren- 
der. On the other hand it was a good consideration for the rever- 


(1) (1884) I. L. R. 10 Cale. 1102. 
(a) (4918) L, R. 46 L A. 72; L L. R. 42 Mad. 523 3 29 C. L. J. 339. 
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sioner to get rid of the Will and in a question with the daughters, 
who would take all by the Will, to agree to give thema half of the 
property. i 

The conveyance of small portions of land to the widowed mother 
was ‘unobjectionable, as it was only for maintenance. Their 
Lordships are, therefore, of opinion that the arrangements of the 
compromise cannot be stigmatised as a device to divide the estate 
between the surrendering lady and the nearest reversioner, and 
cannot now be taken exception to. 

Their Lordships will, therefore, humbly advise His Majesty to 
dismiss the appeal. 

T. L. Wilson & Co: Solicitors for the Appellants. 


A. T. M. f Appeal dismissed. 


PRESENT, — Viscount Haldane, Lord Dunedin, and Sir John 
Edge. 


BEGU AND OTHERS 
v. 
THE KING-EMPEROR. 


[On APPEAL FRUM THE HiIcH COURT or JUDICATURE AT LAHORE] 


Criminal Procedure Code (Act V of 1898), secs. 236 and 237—Charge under 
one section, and conviction under another section, of the Penal Code 
(Act XLV of 1860)— Joint trial-Wode of taking Assessors’ opinion under 
section, 3j09—Conditions necessary for appealing to Privy Council in 
criminal matters. 


Of the five appellants, jointly charged with murder under section 302 of the 
Penal Code, and tried before the Sessions Judge and three Assessors, the Judge 
came to the conclusion, upon the opinion, which he recorded, of the Assessors 
that (a) the and and 3rd appellants were present at the scene of the murder, and 
committed the deed, and therefore convicted them under the said sections and 
sentenced them to death, (b) it was doubtful if the sst, ath, and sth appellants 
were present at or participated in the murder, but convicted them, under section 
201 of the Penal Code, of causing evidence of the murder to disappear, and 
sentenced them to 7 years’ rigorous imprisonment. Upon appeal it was contend- 
ed that (i) the tst, 4th, and sth appellants not having been charged under 
section 201 of the Penal Code, on which they had been convicted the whole 
trial in which they were jointly tried with the and and 3rd-appellants was bad, 
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(ii) the opinion of the Assessors not having been taken orally in the manner 
prescribed by section 309 of the Criminal Procedure Code (Act V of 1898), 
the trial was vitiated. 

Held, affirming the convictions and sentences, that sections 236 and 237 of the 
Criminal Procedure Code amply justified the trial and convictions under the two 
distinct sections of the Penal Code ; (iij even apart from the trial Judge’s state- 
ment that the requirements of section 309 of the Criminal Procedure Code had 
been duly observed, their non-observance was not shown to have led to any mis- 
carriage of justice. 

Dillet v The Queen (1) referred to. 

Appeal from the judgment of the High Court of Judicature at 
Lahore (8th April 1924) upholding the judgment of the Sessions 
Judge of Montgomery (22nd December 1923) convicting Walia and 
Bakhu, the 2nd and 3rd appellants, of the murder of Baksh at ro 
P. M. op the rsth June 1923 at Tibbi Hamid Sahu, under section 
302 of the Penal Code ; and convicting Begu, Raja, and Hamid, the 
Ist, 4th, and 5th appellants of causing evidence of the commission 
of the murder to disappear with the intention of screaning the 
offenders from legal punishment, under section zor of the Penal 
Code, and sentencing them to 7 years’ rigorous imprisonment. 

The facts of the case appear sufficiently set forth in the judgment 
of their Lordships. At the conclusion of the trial on the 7th 
December, 1923, the Sessions Judge recorded the opinion of the 
Assessors.— : 

“ The trial being now concluded, the Assessors gave their 
opinion as follows :— 

“The Assessors were unanimously of opinion that Bakhu and 
Walia, accused, did together attack Bakhsha, with intent to kill 
him and that they murdered him. ‘That the allegation 
put forward by those two accused that the affair started 
out of a conversation about a turn of water, which led toa 
dispute, “does not seem reliable. That it is uncertain as to whether 
Bakhsha deceased did or did not strike a blow at Walia accused, 
with an axe, as alleged by Bakhu and Walia, accused. That 
the evidence of Turez (P. W. 8) the eye witness, appears reliable, 
That the track-evidence of Hassu (P. W. 15) &c. is reliable. 

* Further, that Begu and Raja, accused, were also present at, 
and took part in, assault on Bakhsha, deceased, as stated by 
Turez, and that there may be some doubt as to whether Hamid, 
accused, was also present and taking part in the assault or not, and 
finally that the prosecution case and evidence appear generally 
reliable throughout.” ` l 


(1) (2887) 12 App. Cas. 459. 
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Upon this the Sessions Judge on the 22nd December 1923 
delivered his considered judgment, holding Bakhu and Walia 
guilty of murder under section 302 of the Penal Code, and sentenc- 
ing them to death ; and holding Begu, Raja, and Hamid not guilty 
of murder, but guilty of the lesser offence under section aor of 
the Penal Code, sentencing them to 7 years’ rigorous imprisonment 
each. These findings and sentences were confirmed on appeal by 
the High Court of Judicature at Lahore on the 8th April, 1924. The 
appellants now appealed, by special leave, to His Majesty in 
Council, 

W. Wallach for the Appellants; The convictions of Begu, 
Raja, and Hamid under section 201 of the Penal Code 
without a charge having been framed as required by sections 
_ 221 and 233, Criminal Procedure Code (V of 1898), 
without the accused having been afforded an opportunity of 
producing any defence to such charge and without the Assessors’ 
opinion having been taken as to the appellants’ guilt under section 
aot, Penal Code, is a violation of the provisions of Chapter 
XIX of the Criminal Procedure Code. Also, the omission to take 
the Assessors’ opinion orally in the manner required by section 309 
of the Criminal Procedure Code is a grave contravention of the 
law. These violations of the Code are not mere irregularities, as 
the High Court considered, curable by the operation of sect’on 
537, Criminal Procedure Code, but vitiate the whole trial, and 
accordingly, the joint trial of the appellants offends against section 
233 of the said Code. It is submitted that section 237 of that 
Code has no application to the present case, but only to cases 
mentioned in the next preceding section (section 236); which 
this is not. Moreover the procedure adopted by the Sessions Judge 
violates the fundamental principles of natural justice. Lastly, the 
evidence on the record does not justify in law a conviction under 
section 201 of the Penal Code. 

A. M. Dunne K. C. and K. K. Brown for the Respondent 
(Secretary of State for India) were not called upon for reply. 

The judgment of the Board was delivered by 

Viscount Haldane: This is av appeal against a judgment of 
the High Court of Judicature at Lahore in a case which came before 
it on appeal from the Sessions Judge of Montgomery. By their judg- 
ment the High Court affirmed the sentence of death which had been 
pronounced by the Sessions Judge on two of the appellants and 
the sentence of seven years rigorous imprisonment pronounced on 
the three other appellants, 
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Shortly stated the case made out by the prosecution was this. 
On the' night of 15th June, 1923, one Bakhsha, the murdered man, 
was riding bome accompanied by a man called Turez, who was the 
chief witness ‘for the prosecution. The latter parted from him about 
9 p.m. to go toa well in one of his fields, and Bakhsha continued 
on bis way. Very shortly after they had parted Turez heard a cry 
from the direction in which Bakhsha had gone ; he ran forward and 
saw Bakhsha being assaulted by the five accused, and another 
map, who has since absconded. It was saidin the evidence that 
friction had existed between the families of Bakhsha and the accused. 
Turez came sufficiently close to them to see what was happening. 
Two of the accused, seeing him, threatened him and went towards 
him ; but he ran away to the neighbouring village of Tibbi Hamid 
Sahu, where he raised an alarm and stated what he had seen. 
A party from the village at once went to the place where the 
assault had taken place, but they found no trace of Bakhsha, 
only signs of a struggle and blood on the ground. There was a 
certain amount of conflict of evidence. Turez said all the accused 
fell upon Bakhsha and inflicted on him many wounds with wea- 
pons which included a hatchet and other sharp weapons. It 
was afterwards found that when they had killed him they wrapp- 
ed up his corpse in a cloth and placed it on a horse and went 
away with it, Thatis important in view of what took place at 
the trial. The horse was identified and trackers were able to 
trace the footprints of the accused, and the Court was satisfied 
that each of the appellants was identified. 

The appellants were committed for trial at the Sessions Court 
on acharge of murder, under section 302 of the Indian Penal 
Code. The case was tried by the learned Judge at the Sessions 
Court with the aid of three assessors, and at the end of the case 
the assessors gave their opinions, which weie recorded ; that 
they were unanimously of opinion that Bakbu and Walia the 
accused, had attacked Bakhsha with intent to kill him ; that they 
murdered him ; that two of the others who were present took 
part in the assault, as stated. by Turez, the eyewitness ; that there 
might be some doubt as to whether Hamid one of the accused, 
was also present and took part in the assault or not ; and, 
finally, that the prosecution case and evidence appeared generally 
reliable throughout. That is what the learned Judge regarded as 
being the opinion of the assessors.’ The learned Judge, having 
the evidence and the views of the assessors before him and having 
considered them, on the 23nd December delivered his judgment. 
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With regard to Bakhu and Walia he decided that they intended to 
kill Bakhsha and were guilty of murder and he sentenced them 
to death. With regard to the other three, he was of opinion that 
the evidence did not. sufficiently or definitely prove that they 
were present atand had taken part in the murder, but, on the 
other hand, he convicted each of them of having removed the 
body, and he sentenced them each to seven years rigorous 
imprisonment. $ ~ 

From this judgment the appellants appealed to the High Court, 
andthe appeal was heard by Mr. Justice Broadway and Mr. 
Justice Campbell who dismissed the appeal. . 


A petition for special leave to appeal from this judgment 
was presented to their, Lordships. Leave was given, and the 
appeal now comes before the Board for determination. 


The substantial question upon the appeal arises upon section 
237 of the Criminal Procedure Code that follows section 236, 
which provides that : 

“ Ifa single act or series of acts is of such a nature that it is 
doubtful which of several offences the facts which can be proved 


will constitute the accused may be charged with having committed 


all or any of such offences, and any number of such charges 
may be tried at once ; or he may be charged in the alternative 
with having committed some one of the said offences.” 


That is followed by section 237, which is the vital one in this 
case i 

“If, in the case mentioned in section 236, the accused is 
charged with one offence, and it appears in evidence that. he 
committed a different offence for which he might have been 
charged under the provisions of that section,.he may be con» 
victed of the offence which he is shown to have committed 
although he was not charged with it.” 


The illustration makes the meaning of these words quite plain. 
A man may be convicted of an offence, although there has been 
no charge in respect of it, ifthe evidence is such as to establish 
acharge that might have been made. That is what happened 
here. The three men who were sentenced to rigorous imprison- 
ment were convicted of making -away with the evidence of the 
crime by assisting in taking away the body. They were not charg- 
ed with that formally, but they were tried on evidence which brings 
the case under section 237. 

Their Lordships entertain no doubt that the procedure was a 
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proper procedure and one warranted by the Code of Criminal 
Procedure, i 

The only other point remaining is this. The Code prescribes 
that the assessors shall give their opinions orally to the Judge. It is 
said that here they gave them in writing and the Judge dealt with 
them on that footing, The learned Judge says that is not so, and 
it is only faintly that this point is persisted in now. No such point 
was taken at the trial and no such point was raised until the end 
of the proceedings in the High Court, when the vakil for the 
prisoners raised it. Not only is it not shown that that aberration 
from the precise directions of the Code took place but, if it did 
take place, it has not been shown that it led to any miscarriage of 
justice at all. 

This tribunal is not a Court of Criminal Appeal. When there 
has been evidence before the Court below and the Court below 
has come to a conclusion upon that evidence, -their Lordships 
will not disturb that conclusion ; they will only interfere in such cir- 
cumstances as are referred to in the well-known case of Dillet v. The 
Queen, {1), where there has been a gross miscarriage of justice or a 
gross abuse of the forms of legal process. Here there has been no 


- abuse of that kind, and there is a large amount of evidence on which 


the Court could come to the conclusion at which they arrived. It is 
therefore outside the constitutional powers of their Lords)ips' 
Board, conforming to the principles which it has laid down, to 
interfere with the decision of the Court below. 

In these circumstances their Lordships are unable to advise 
His Majesty to take any other course than to dismiss the 
appeal, 

Ranken, Fora, & Chester: Solicitors for Appellants. 

Solicitor, India Office. Solicitor for Respondent. 


A, de M. Appeal dismissed. 


(1) (1887) 12 App. Case 459 
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- ORIGINAL CIVIL. 
= Before Mr. Justice C.. C.: Ghose, 


IN RE A. E. ALEXANDER & CO, LTD. (IN 
LIQUIDATION).* yee 


Breach of trust—Misfeasance—Indian Companies Act (VII of 1913), Sec 335— 
Managing Director, power of-—Investing money of the Company—Mixing of 
money-—Negligence—Error of judgment—Ratification. i 


. Bya resolution passed on the 4tst January, 1920 at the first meeting of 
the’Directors of the Company incorporated on the znd December, 1919, the 
Managing Director could not invest and deal with any of' the monies of the 
Company not immediately required for the purposes thereof upon securities or 
investments without the previous sanction of the Director. At the second meeting 
of the Directors held on the rst March, 1920, the following resolution was passed 
by the Directors: ‘* That the sums of money not immediately required by 
the company may be invested by the Managing Director to enable him to declare 
a dividend, the Company’s solicitor being responsible for the investment ” 


On the Sth July 1920, the Managing Director, Mr. Alexander and his 
wife advanced Rs. 85000 to one Mr. Kerr on mortgage, Mr. Alexandar 
taking Rs. 23000 from the till of the company to enable him to make up 
the whole amount. The mortgage deed purported to bea mortgage between 
Mr. Kerr of the one part and Mrs., Alexander and Mr. W. E. Alexander of 
the other part. The mortgagees represented to the mortgagor that the 
entire amount of the monies so advanced was paid to the mortgagor by the mort- 
gagees, Mr. and Mrs. Alexander, out of moneys alleged to belong to them 
ona joint account. The auditors were apprised of the fact that a sum of 
Rs. 23000 belonging to the company had been advanced as aforesaid and 
reference was made thereto inthe Balance Sheet of Messrs A. E. Alexan- 
der & Co, Ltd, dated the 31st December, 1922: 


Held, that Mr. Alexander, as Managing Director, occupied the position of 
a trustee for the company and that he was bound to exercise his powers for 
the. benefit, of the company and for that alone. He could not in law with- 
draw from the till of the company the said sum of Rs. 23000 and mix the same 
with moneys belonging to him and his wife and represent to the mortgagor 
that the entirety of the moneys advanced on the mortgage were monies 
belonging to Mr, and Mrs. Alexander on a joint account- f 

That there was nothing in the Memorandum and in the Resolutions 
passed by the Directors authorising the withdrawal of the said sum of Rs. 23000 
from the till of the company and the utilization of the same in the above 
manner and that Mr. Alexandert’s conduct was something more than a 
mere error of judgment. k 

That the touchstone by which such a case was to be tried was whether 
the trustee had been guilty of a breach of trust or not. 


Application under the Indian Companies Act. 
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That if the Managing Directer had been guilty of gross negligence, it would 
be as bad in its consequences as fraud and would be a breach of trust. 


That tae Directors could not ratify a transaction of this nature on the 
part of the Managing Director. 
That it was a case of breach of trust and misfeasance. 
Aa order under section 235 of the Indian Companies Act can only be made 
on a clear case being made out: Jn re Property Insurance Co., Ltd. (1). 
Application by the Liquidators of the Company. 
The material facts and arguments appear from the judgment. 


Mr. A. A. Avetoom for the Applicants (Liquidators of the 
Company). 

Sir Binod Mitter for the Opposite Party (Managing Director.) 

The judgment of the Court was as follows : 

C. C. Ghose, J: In this matter the applicants, who are the 
liquidators of the above company, apply for an order that the per- 
sons named in the prayer of the petition may be ordered to 
attend before this Court and be examined under the provisions of 
the Indian Companies Act as to certain charges made against them 
in the petition and be ordered to pay forthwith to the applicants 
as liquidators the sums mentioned against their names, with such 
interest thereon as may be allowed. 

As regards one of the said persons, namely, Mr. the 
matter was goneinto at some length before me ‘on the 25th March, 
1925. On the next day, i. e., the 26th March, 1925, I was informed 
by Mr. Avetoom, Counsel for the. applicants, that his clients had 
arranged with Mr.————~——certain terms of settlement and that 
they desired that the application as against Mr. should 
stand over till the 3oth June, 1925. One of the liquidators, Mr. 
Law, made an affidavit to the effect that he had considered the 
terms of settlement between the liquidators and Mr. 
and was of opinion that they were in the best interests of the 
company and thereupon the application, so far as Mr. 
is concerned, was allowed to stand over. 

The application, so far as the other respondent, W. E. Alexan- 
der, is concerned, has been pressed before me and I have heard 
at considerable length learned counsel on behalf of the liquidators 
and on behalf of W. E. Alexander. 

The facts are as follows:—The above mentioned company 
Messrs. A. E. Alexander & Co., Ltd., was incorporated on the and 
December rgrg under the provisions of the Indian Companies Act 














(1) (1914) 1 Ch. 775» 
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and its objects, inter alia, were to purchase, acquire and take 
over as a going concern the good will and the business carried 
on by A.E. Alexander & Co. at No. 2, Middle Road, Entally, 
in Calcutta, as manufacturers of leather goods and to carry on 
business as tanners and manufacturers of leather goods. Among 
other objects of the Company were the following (See clauses 23 
and 24 of the objects in the Memorandum of Association) :— 

(23) Toinvest moneys of the company not immediately required 
upon such securities as may from time to time be determined. 

(24) To lend moneys to such persons and on such terms as 
may seem expedient ; and in particular to customers of, and other 
persons having dealings with the company and to guarantee the 
performance of contracts by members of or persons having dealings 
with the company. 

The capital of the company was Rs. 15,00,000 divided into 
1,350,000 shares of Rs. 10 each. It is stated that the company 
went into voluntary liquidation in May, 1924, and that the appli- 
cants were appointed liquidators of the company. Subsequently 
an order was made on the 15th July, 1924, by which it was direct- 
ed that the company should be wound up under the supervision 
of this Court, the applicants continuing to be liquidators in such 
winding up. The applicants state that after they were appointed 
liquidators, they bave had an opportunity of inspecting the books 
and papers of the company and from an examination of the books 
and papers of the company they have discovered the following 
facts regarding the dealings of the respondent W. E, Alexander with 
the funds belonging to the company. The applicants have pro- 
duced before me the minute books of the share-holders and of the 
Directors and my attention was drawn to the matters stated below. 

The company as stated above was incorporated on the znd 
December, 1919, and the first meeting of the Directors was held on 
the 31st January, 1920, when the following resolution was passed by 
the Directors :—“t That the powers conferred by article 108 of the 
Articles of Association on the Managing Director under clauses 
{a) (e) (f) (ge) GO) (k) and (1) be and the same are hereby 
uncondionally delegated to him. The powers conferred under 
clauses (b), (c), (d), (h), (i), (m) (2), (0) and (p) should not be 
exercised by the Managing Director without the previous sanction 
of the Directors. In the case of (o), contracts in and forthe 
ordinary course of business of tbe company will be carried out 
by the Managing Director.” 

Of the various sub-clauses of Article ro8 mentioned aboye 
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dealing with the powers of the Directors of the company, the only 
clause material for the purposes of this application is clause (n), 
which runs as follows :—“To invest and deal with any of the 
moneys for the company not immediately required for the pur- 
poses thereof upon such securities or investments and in such 
manner as they may think fit and from time to time to vary or 
realise such securities and investments.” 

At the second meeting of the Directors held on the rst March, 
1920, it appears however that the following resolution was passed 
by the Directors :—" That the sums of money not immediately 
required by the company may be invested by the Managing 
Director to enable him to declare a dividend, the company’s solici- 
tor being responsible for the investment.” It may be stated here 
that the company’s solicitor was Mr. N. C. Bose of whose firm 
Mr.———-was and is a member and to whom reference has 
already been made. It appears now from the books of the Com- 
pany that a sum of Rs. 23,000 was withdrawn from the till of the 
company in July 1920 by the respondent W. E. Alexander, who 
was the Managing Director of the company from its commence- 
ment until the date when the company went into liquidation. 
Mr. Alexander’s version is that in the month of July, 1920 one 
Mr. Kerr, who was the proprietor of the Monteviot Estate in 
Kurseong, approached him and his wife fora loan on the second 
mortgage of the said estate. At that time he and his wife had not 
the full amount required by Mr. Kerr and it is alleged by Mr. 
Alexander that with the knowledge and approbation of the Direc- 
tors of the company he withdrew a sum of Rs. 23,009 from the 
till of the company to enable him to make up the whole amount 
required by Mr. Kerr and that the said sum was advanced to Mr, 
Kerr along with other moneys on a second mortgage of the said 
Monteviot Estate in Kurseong. The mortgage by Mr. Kerr bears 
date the 8th July, 1920, and a certified copy thereof has been 
produced before me and it purports therefrom to bea mortgage 
between Mr, G. W. L. Kerr of the one part and Mrs, Alexander 
and Mr. W. E. Alexander of the other part. It appears that a first 
mortgage was executed on the 8th July, ryg20, by the mortgagor in 
favour of the Alliance Bank of Simla, Ltd. for a sum of Rs. 2,00,000 
lent and advanced by the said Bank, repayable with interest there- 
on at the rate of 8 per cent per annum with half-yearly rests, the 
security being the said Monteviot Estate in Kurseong, and that on 
the same date a second mortgage of the said estate was executed in 
favour of Mr. and Mrs, Alexander to secure a further sum of 
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Rs. 85, 000, repayable with interest thereon at 12 percent per 
annum with quarterly rests. It appears further that the mortgagees 
represented to the mortgagor that the said sum of Rs. 85,000 was 
paid to the mortgagor by the mortgagees, Mr. & Mrs. Alexander, 
out of moneys alleged to belong to them on a joint account. 

Mr. Alexander states in his affidavit that the Auditors were 
apprized of the fact that a sum of Rs. 23,000 belonging to the com- 
pany had been advanced on the security of the Monteviot Estate 
and that reference was made thereto in the Balance Sheet of Messrs, 
A.E Alexander & Co., Ltd., dated the 31st December, 1972. The 
reference to the Balance Sheet is as follows :— 

Investment :— 





With Mr. , company’s solicitor, per Directors’ reso- 
lution dated rst March, t920, (Insecure) 1,30,597-6-0 
“Caldwell & Co., Sonada. (Secure) 44.500-0-0 
“Monteviot Estate, Kurseong. (Jointly secure) 23,000-0-0 
"A. G. Manual (Insecure) 2,400-0-0 








2,00,497-6-0 

Mr. Alexander’s point is that the facts relating to the withdrawal 
of the said sum of Rs 23,000/-were fully disclosed and that the 
Directors knew of the facts which were referred to in the Auditors 
report and that the said report was passed by the shareholders of the 
company at a meeting held on the grst October, r923. Mr. 
Alexander annexes to his affidavit a copy `of the report of the Audi- 
tors, which contains, among other things, the following :—" Monte- 
viot Estate. The mortgage deed in support of the above is in the 
name of Mr. and Mrs. Alexander. The company advanced Rs. 
23,000/- through Mr. Alexander and Mrs. Alexander ; the latter ad- 
vanced Rs, 62,000/. No deed has, however, been seen between Mr. 
Alexander (Managing Director) and the company, whìch i in our 
opinion should be done in consultation with the lawyers, “Suspense, 
The main item under this head is for interest due but not realised 
on investment account amounting to Rs. 28,605-2-3. The above sum 
is made up as follows :— 

“Name of party. Due for 1921. 1922. Total. 

amet, SA, 





13:329-1-0` 13:329- 1-0 





“Caldwell & Co. 3381-1470 5,259-1-0 91140-1 5-0 
“Monteviot Estate. 2,833-4-0 3:242-3-0 6,075-7-0 
“A. G. Manual, Eşq. 534-3 534-3 
“Interest on G. P. Note. —— 6-7-0 6-7-0 


a paee mae aas, 
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Rs. 6,715-3-0 21,890-0-3 28,605-2-3 
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'""Fiom the above ‘if is seen that the interests from Caldwell-&' 
Co:.and ‘Monteviot Estate are: not being realised regularly and they 
are in arrears. "We would request you therefore to scrutinize: the 
investment affairs ‘with the help of your lawyers to ascertain 
whether.they are in order and whether the amounts due from Cald- 
well:& Co. and Monteviot Estate are realisable soon.” 
< Mr. Alexanders point befoté me ‘is that there was nothing 
wrong in what he did‘and' that no case has been made out for the 
order Sought to be obtained by ‘the liquidators. The liquidators 
state that on the sth August, 1924, they wrote to Mr. Alexander 
making enquiries about the said sum of Rs. 23,000/-which 
had been withdrawn from the till of the company öy Mr. 
Alexarider, Mr. Alexander, replied on the roth August, 1924, 
(The letter.is set out in paragraph 16 ‘of the petition of the 
liquidators)’ and he said, among other things, as- follows :— 
“There is no separate receipt of Mr. Linberry Kerr for Re. 23,000}. 
You’ are already aware that there is one mortgage deed 
exectitéd by Mr. Linberry Kerr for advances made by Mrs. 
Alexander and by the company in my name. The advance made 
by. the company amounts to Rs, 23,000)-, which I shall claim ‘in 
liquidation of moneys due to me by the company.” In passing , I 
may. state here that on the papers before me there is. nothing to 
indicate that the said. advance was made by the company. in Mr. 
Alexanders name aş is suggested in the letter. On receipt of this 
letter the liquidators addressed a letter to Mr. Linberry Kerr on 
the 'isth August, r924, in respect of the said sum of Rs. 23,000, 
in, reply to which Mr. Kerr wrote to the. liquidators as. follows : _ 
“With reference to your letter of the r5th instant, I beg to inform 
you that, as far as I am aware, no moneys were advanced to me by 
Messrs. Alexander & Co. Ld. The advances were made in the 
name of A. E. Alexander and his wife and I therefore cannot under- 
‘stand your writing to me on the subject. May I suggest. your 
‘obtaining a copy of the mortgage bond in question ?” 
`" Thess are all the facts relating to this transaction and I might 
mention, in this connection that, on the papers before me I can find 
no trace of Mr., Alexander having exerted himself to repay to 
the comany the moneys, withdrawn .by him as aforesaid. 
‘Sir Binod Mitter on behalf of Mr. Alexander. contended that, 
having ‘regard tothe facts set out in Mr. Alexander's . affidavit, 
there has been no, breach of trust on his part and that assuming 


: _that the Court.takes an unfavourable view of Mr. Alexander's con- 


duct, thé utmost-that can be said against ‘him is that he has been 
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guilty of an error of judgment and that, if that is so, he is not liable 
because of the provisions of Article 135 of the Articles of Association 
of the company. In my view, Mr. Alexander, as Managing Dirge- 
tor, occupied the position of a trustee for the Company ‘and that 
he was bound to exercise his powers for the benefit of the company 
and for that alone. He could not in law withdraw from the till of the 
company the said sum of Rs. 23,000 and mix the same with -moneys 
belonging to him and his wife and represent to the mortgagor, Mr. 
Kerr, that the entirety of the moneys advanced on the mortgage 
were moneys belonging to Mr. and Mrs. Alexander on a joint 
‘account. 1 am further of opinion that nothing in the Memo- 
randum and Articles of Association of the company and in the 
said two Resolutions passed by the Directors authorised the 
withdrawal of the said sum of Rs. 23,000 from the till of the 
company and the utilization of the same in manner indicated 
above, and that Mr. Alexander’s conduct was something more 
than a mere error of judgment. The touchstone by which. such 
cases are to be triedis whether the trustee has been guilty of a 
breach of trust or not. If he has been guilty of gross negligence, 
it is as bad in its -consequences as fraud and is a breach of trust. 
Can it be denied on the facts set out above that Mr. Alexander, 
to put it as mildly as possible, has been guilty of gross negligence, 
It is all very well for Mr. Alexander to say that he has credited 
the company with-a certain amount of ‘interest, (See however the 
auditor's report) but 1 ask, is there any security for this sum of 
Rs, 23,000 upon which the company can fall back? There is 
none because there was no investment on behalf of the com- 
pany andin my opinion it is idle to suggest that under the 
Memorandum and the Articles of Association the Directors had 
the power of ratifying what Mr. Alexander has done. “The 
Directors could not ratify, however much you may stretch the 
words of the memorandum and the Articles of association, 
& transaction of this nature on the part of the managing 
director and in my opinion the ratification, if there has been any is 
of no avail, the transaction being wholly ultravires. At all times I am: 
sensible of .the fact that an order under section 235 of the Indian 
Companies Act should only be made on a clear case being made 
out : [See “Zn ve Property Insurance Co., Lid” (x)], but if this is not’ 
a clear case of breach of trust and misfeasance I have yet to know what 
would amount to a clear case. In my opinion, therefore, there are 
substantial grounds in support of the application which the Liqui- 
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dators have made and that the rules of justice, equity and good 
conscience plainly require that I should make an order directing 
Mr. Alexander to attend before më to be examined as prayed for on 
Friday the 8th May 1925 at 11 a.m. under the provisions of section 
235 of the Indian Companies Act and I accordinglymake an order 
in that behalf. 

Leslie and Hinds : 

Dutt & Sen: 


A T.M. 


Attorneys for the Applicant, 
Attorneys for the Opposite Party. 


Application allowed, 


{Note—Mr. Alexander on a subsequent date appeared and consented to an 
order for payment of the amount claimed by the Liquidators.—Rep.] 





PRIVY COUNCIL. 


Present.—Zord Shaw, Lord Carson, Sir John Edge, ana 
Mr. Ameer Ali. 


GAJADHAR MAHTON 
v. 
AMBIKA PRASAD TEWARI ann OTHERS. 


[ON APPEAL FROM 1HE HIGH COURT OF JUDICATORE AT 
ALLAHABAD. ] 


Hindu Law—FJoint family—Mortgage of family property by managing mem- 
ber thereof—Suit for mortgage-decree—Civil Frocedure Code, 1908, Order 
XXXI VmmOnus of proving legal necesstty far mortgage—Movrtgapee’s claim 
at hearing of appeal for decree on mortgagor's personal covenant—Dis- 
cretion as to amendment of plaint—Respondenis not present at hearing of 
appeal—Costs. ` 


Where, in an action founded on a mortgage made of the property of a Joint 
Hindu family by the managing member thereof, the mortgagee claims a decreo 
for the sale of the property, the onus .rests upon him of establishing that the 
mortgage was legally necessary and'for the benefit of the family. Aunooman- 
persaud Panday v. Babooee Munraj Koonweree (1) referred to. 


The Board will not entertain, in such an action, a claim for a simple money 
decree against the managing member upon his personal covenant, where no such 
claim was raised in the original plaint, or advanced before the Courts in 
India, nor pleaded in the printed case and grounds of appeal lodged by the 
appellant before their Lordships, nor will leave to amend the plaint be granted 
in such case. 


(1) (1856) 6 M. I. A. 393» 
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Where the respondent lodges his printed case, but-does not appear ‘at the 
hearing of the appeal, which is eventually dismissed, he is entitled to costs up to 
the lodging of his case. 


Appeal from a decree of the High Court (15th Feb, 1922) which 


reversed a decree of the Subordinate Judge, Basti (gth April r919) ` 


and dismissed the Appellant’s suit with costs. 

The facts appear sufficiently from the judgment of their Lord- 
ships. 

L. de Gruyther K. C. and J. M. Parikh for the Appellant. 

The Respondents were not represented. 

The judgment of the Board was delivered by 

Mr. Ameer Ali: This is an appeal from a judgment and 
decree of the High Court of Allahabad dismissing a suit brought 
by the appellant for the enforcement of a mortgage executed in 
his favour by one Jai Gobind Tewari on the 28th of August 1907. 
Jai Gobind Tewari was a member of a joint Hindoo family subject 
to the Mitakhshara and apparently managed the family business. 


The suit was brought before the Subordinate Judge of Basti 
against, all the members of the joint family ; and some transferees of 
part of the property were joined as defendants, 

The plaintiff who is a moneylender alleges that Jai Gobind 
Tewari had borrowed from him two sums of money which in the 
aggregate amounted to Rs. 2715 on two bonds, for legal family 
necessity, and for this amount he passed the mortgage bond in 
suit. 

The defendants 3 to 6, who alone contested the suit, urged it 
was not for legal necessity for family benefit as the plaintiff 
alleged. 

The Subordinate Judge decreed the plaintiff's claim for sale 
of the mortgaged property under Rule 4, Order XXXIV of the 
Civil Procedure Code. 

The High Court on appeal came to the conclusion that the 
onus was on the plaintiff to establish legal necessity in order to 
bind the joint family by the acts of Jai Gobind and that he had 
failed to prove such necessity. They accordingly dismissed the 
claim. The plaintiff has appealed to His Majesty in Council from 
this order of dismissal. 

Their Lordships have heard learned Counsel for the appellant 
at considerable length and they find themselves in agreement with 
the High Court in holding that no legal necessity is established. 
The principle applicable to a case where it is sought to bind the 
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joint family. by the acts of the managing member has been clearly 
enunciated by Lord Justice Knight Bruce in the case of Hunooman 
persaud Panday v. Mussumat Babooee Munraj Koonweree(1) ` 
- , Their Lordships think that the decree of the High Court is 
right-and that-the appeal should be dismissed, 

But it has been contended that even if the joint family is not 
bound by the mortgage created by Jai Gobind Tewari, he is liable 
on the personal covenant for the debt contracted by him. No such 
case was made in the plaint or urged before the High Court, nor 
is any such case made in the grounds of appeal before their 
Lordships or in the case as originally lodged by the appellant. 
The claim was for a mortgage decree. According to Counsel’s 
statement it was only when the appeal came into his hands that the 
idea of a decree on the personal covenant occurred to the plaintiff's 
advisers. Their Lordships are. of opinion that having regard to 
the circumstances of the case the claim for a simple money decree 
against Jai Gobind urged before the Board cannot be entertained, 
No such decree could be made without an amendment of the plaint 
and although it is in their Lordships’ discretion to allow an amend- 
ment even at the last stage, they do not think that this isa case in 
which that discretion should be exercised. ` 

As regards the respondents’ costs they appear to have lodged 
a case but did not appear at the hearing. They are clearly entitled 
to their costs up to that stage, The rule in such circumstances is 
stated in Mr. Norman Bentwich’s * Practice of the Privy Council 
in Judicial Matters” on page 337 as follows :— ; 

When respondents lodged a case, but did not appear at the 
heating the appeal was dismissed with costs to be paid to respon- 
dents down to the lodging of the cases, and ordered to be paid out 
of the deposit placed in the registry as security.” 

Their Lordships will humbly advise his Majesty to dismiss the 
appeal with costs to the respondents up to the lodging of the 
case. 

Pyke, Franklin and Gould: Solicitors for Appellant, 

H. S. L. Polak : Solicitor for Respondents. 


A. de M. Appeal dismissed, 


` (1) (1856) 6 M. I. A, 393. 
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APPELLATE CIVIL. 
Before Mr. Justice Suhrawardy and Mr. Justice Cuming, 


RAJ KUMAR BASU AND OTHERS 
U. 
'GIRINDRA KUMAR BANDOPADHYA AND OTHERS,* 


Interest—High vate Proof—Penal—Lease created before Bengal Tenancy 
Act came into operation—Bengal Tenancy Act (VIIL ef 1885), Sec. 67. 


Where a contract is challenged as providing a high rate of interest, it is 
necessary to prove that one party had undue advantage over the .other in the 
matter of settlement of the rate of interest: Zala Balla Mal v. Ahad Shah (1) 
and other cases, ad , 


“It'is not penal ‘in every case to stipulate for payment of interest on non- 
partient ‘of rent within a certain time. ; 


"A teriancy was created before the Bengal Tenancy Act came into operation 
by a lease, it was headed as a raiyati Aabuliat and was not for any term. The 
tenant and his heirs’ were not given any right to transfer the holding by gift, sale 
or will, and the holding was not subject to. attachment in execution of decree 
against the tenant or his heirs. There was a condition that if the rent was not 
paid according to the instalments fixed in the document every month, interest 
would be charged at the rate of 2 annas in the rupee per month: 


ie Held, that the lease created raiyati tenancy without fixing any period. 


That the use of the word ‘heir’ in connection with the restriction of the 
right of transter, did not necessarily mean that the lease was a heritable 
one. : 

That the lease was from year to year: 
~ That the landlord was entitled to recover interest at the rate mentioned in 
section 67 of the Bengal Tenancy Act and was not entitled to more : Chandra 
v’ Sheikh Inamadi (2). 


Appeal by the Plaintiffs. 
. „Suit for rent. 
The material facts appear from the judgment. 
Babu Bepin Chandra Basu for the Appellants. - 
Babu Jahknabi Chandra Das Gupta for the Respondénts. 
The judgment of the Court was as follows : 


: © Appeal from Appellate Decree No. 2602 of 1921, against the decree 
of B. Sen Esq, Additional Judge of Noakhali, dated the 1 sth July, 1921, 
reversing that of Babu Probodh Chandra Roy, Munsiff, 1st Court of Lakshmi- 
‘pura, dated the rath June, 1919. 
" (a) (1918) 29 C: Le J. 165 5 23 Ca W. N. 233. 

(2) (1921) 34 CeL. J. 369. 
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The only question raised in this appeal is what is the rate of 

interest on arrears of rent payable by the defendants to the plaintiff. 
The plaintiff appellant has brought the present suit for arrears of 
rent against the defendants charging interest at the rate of rgo per- 
cent per annum in accordance with the terms of the kabulyat dated 
1874. Both the Courts below have held that the plaintiff is not 
entitled to recover interest at such a high rate as 150 per cent 
per annum on the ground that the rate of interest was hard 
and unconscionable. They further held that the stipulation as to 
payment of interest was penal and was inserted by way of threat 
and was not intended to be acted upon and was never acted 
upon. In this view they held that the stipulation was in the nature 
of penalty and fixed the rate of interest at 25 per cent per annum. 
_ The plaintiff appeals and argues that there is no evidence on the 
record to show that the bargain was hard and unconscionable or 
brought about by undue influence on the part of the plaintiff. We 
think that this contention is right. According to the recent deci- 
sions of the Judicial Committee [Asis Khan v. Duni Chanda (1) ; 
Lal Balla Mal v. Ahad Shah (2)), it is clear that where a contract 
is challenged as providing a very high rate of interest ; it is neces- 
sary to prove that one party had undue advantage over the other 
in the matter of settlement of the rate of interest, As regards the 
stipulation being of a penal character, there is nothing to support 
it ; and we do not think that it will be right to hold that in every 
case where there is a stipulation for payment of interest on non- 
payment of rent within a certain time, it must be taken to be penal. 
The ground upon which the decision of the Courts below is based 
is therefore unsustainable. 

Hence we have to consider the question raised before us in the 
light of the documentary evidence produced by the parties. The 
claim is based upon a kabulyat executed by the defendant’s prede- 
cessors in favourof the plaintiff’s predecessor so long ago as 1874, 
It is headed as a raiyati kabulyat. The lease is not for any term. 
It lays down the mode of calculation of rent which is a progressive 
one from 1881 to 1886. Some of the terms of this lease are that 
the tenant and his heirs will have no right to transfer the holding 
by gift or sale, or will nor will it be attached in execution of a decree 
against the tenant or his heirs. There is a condition that if the 
rent is not paid according to the instalments fixed in the docu- 
ment every month, interest will be charged at the rate of 2 annas 
inthe Rupee per month. The learned Vakil for the appellant 


(1) (1918) 23 C: W. Na 130» {2) (1918) 29 C. L. J. 163 ; 23 C. W. Na 2333. 
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argues that the tenancy having been created before the Bengal Ten- 
ancy Act came into operation, it is governed by the terms in the 
kabulyat as to the rate of interest and is not affected by the Bengal 
Tenancy Act. Inthe first place, it is contended that the kabulyat 
creates an occupancy right; and secondly, it is argued, that it 
creates a permanent heritable raiyati lease. As we understand the 
scope of the lease, we take it to be a lease creating raiyati tenancy 
without fixing any period of the lease. There is no word in the lease 
signifying permanency nor are there any expressions which can be 
taken to mean that it was intended to be heritable. The use of the 
word heir in connection with the restriction of the right of transfer 
does not necessarily mean that the lease is a heritable one. It is possi- 
ble that the landlord anticipating that he might not have any occa- 
sion to eject the tenant inserted the above condition that it could 
not be transferred by the tenant himself or any one succeeding him. 
Such being the character of the lease, the next question that arises 
for consideration is how far it is to be governed by the Bengal Ten- 
ancy Act. The Bengal Tenancy Act came into operation when the 
tenant had not acquired the right of occupancy. As we have said, 
there was no period fixed for the lease. It must therefore be con- 
sidered to be a lease from year to year. In 1885 when the Bengal 
Tenancy Act came into force the tenant had the status of a raiyat 
holding the land from year to year. The consideration therefore 
which influenced the decision in the case of Chandra Nath Sorma v. 
Sheikh namdé (x), would in our judgment weigh in this case also. 
In that case there was a lease executed before the Bengal Tenancy 
Act for a certain period which had terminated before the Act came 
into operation. It was held that the tenant in that case was holding 
over and must be supposed to be a tenant from year to year, and 
if rent is claimed for any period after the termination of the lease, 
the claim must be governed by the provisions of the Bengal Act. 
We think the same principle will apply to the present case. Under 
section 67 Bengal Tenancy Act the plaintiff is not entitled to 
recover more interest than is: fixed by that section. In this view 
of the matter we think that the plaintiff has been awarded more 
than what he would be entitled to under the law, and this appeal 
must be dismissed with costs. 


A. T. M, Appeal dismissed. 


(1) (1921) 34C. L. J. 369. 
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FULL BENCH. 


Before Sir Hugh Walmsley, Knight, Judge, Sir Babington 
Newbould, Knight, Judge, Mr. Justice C. C. Ghose, Mr. 
Justice Suhrawardy and Mr, Justice B. B. Ghose. 


BECHARAM CHOUDHURI AND OTHERS 
D. 
PURNA CHANDRA CHATTERJI AND UTHERS,* 


Suit, maintainability of}—Bengal Tenancy Act (VIII of 1885), Secs tos, 109—~ 
Application before Revenue Officer, withdrawal of--Statute, construction of 
—Civil Procedure Cade (Act V of 1908), Sec. 98—-Letters Patent, cls. 15, 36. 


Held by Full Bench (Suhramardy, F. contra): Where an application under 
section 105 of the Bengal Tenancy Act for settlement of rent is withdrawn with 
liberty to bring a fresh suit, a suit for enhancement of rent is barred under section 
109 of the said Act: Saroj v. Umed (1) over-ruled. Abeda Khatun v. Majub 
Ali (2) and Sasi v, Salim (3) approved. 


The words ‘subject of an application made’ in section 109 of the Bengal 
Tenancy Act, mean that once an application is made, the civil Court cannot 
entertain an appiication or suit in respect .of the same matter. Itis of no 
consequence what happens to the application ; it may be prosecuted to a conclu- 
sion, or abandoned, or dismissed for default or withdrawn by leave of the Court 
or without the leave of the Court. 


The words of a statute must be understood in their plain and ordinary 
meaning. 

Fer Suhrawardy F: A person can either apply under sections 105 to 108 of 
the Bengal Tenancy Act before the Revenue Officer or can bringa civil suit for 
the same purpose. By obtaining leave to make a fresh application, he looses 
none of these remedies. He can, therefore, if he does not exercise his right to 
apply to the Revenue Officer, have recourse to the civil Court, 


Fer Suhramardy, F. in the Division Bench (Walmsley, F. contra) : Where 
the Judges in the Division Bench are equally divided in opinion as to the correcte 
ness of the decision of the lower Court, the concurrent view of two Judges 
is to be given effect to in preference to that of one Judge, thoughthe latter may 
be the senior Judge composing the Bench: Bhaidas v. Bai Gulab (4) explained. 


Full Bench Reference No. 3 of 1924 in Letters Patent Appeals Nos. 2 and 
3 of 1924 in Appeals from Orders Nos. 19 and zo of 1923, against the orders of 
Babu Durga Prosad Ghose, Subordinate Judge, 3ed Court, of 24-Pergannahs, 
dated the 7th August, 1922, reversing those of Babu Biman Behari Sarkar, Mun- 
siff, 1st Court, at Baraget, dated the 8th October, 1920. 

G) (1921) 35 C. L. J. 19; 25 C. W. N. 1022. 

(2) (1920) I. L. Ra 48 Cale. 157 ; 33 C. L. J. 304- 

(3) (1923) I L, R. 50 Cale. 126. 

(4) (1921) L, R. 48 L. A. 181; LL, R, 45 Bom. 718 3 25 C. W. N. 605. 
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To the extent to which section 98 of the Code of Civil Procedure is incons!s- 
tent with clause 36 of the Letters Patent, the former has, by virtue of the power 
conferred on the Indian legislature by clause 44 of the Letters Patent saperseded 
or modified the latter. 


Appeals by the Defendants. 


Suits by Landlord for rent and for enhancement of existing 
rents under section 7 of the Bengal Tenancy Act. 


The primary Court decreed the suits but on appeal they were 
remanded. Against this order, an appeal was preferred to High 
Court, ` 


The material facts appear from the judgment. 
The following judgments were delivered : 


Walmsley J :—These appeals are preferred by the defendants 
and they arise from suits brought by the landlord for rent and 
for enhancement of the existing rents. The landlord’s claim was 
made under section 7 of the Bengal Tenancy Act. 

Ia the record of rights the tenures were described as perma- 
nent, but gar mokurari. The defendants asserted that the latter 
part of the entry was erroneous and that their rents were really 
fixed. 

After the publication of the record of rights the landlord pre- 
sented an application under section ro5 of the Tenancy Act for 
settlement of a fair rent on these tenures: but he withdrew the 
application and obtained from the Settlement Officer an order 
permitting him to institute civil suits for the same purpose. 

Both the Courts below have held that section rog of the Tenancy 
Act does not bar the suits, on the ground that the application 
under section 105 was withdrawn with permission to bring civil 
suits. On the merits, however, they disagreed, that is so far as 
the claim for enhancement is concerned. The first Court found 
that the defendants were entitled toa presumption under section 
so of the Act, while the appellate Court held that the defendants 
could not claim the benefit of that presumption. The result was 
that the latter Court remanded the suits to the first Court for 
the determination of fair rents. It is against these orders of 
remand that the appeals are directed." 

The principal argument on behalf of the defendants is that 
section 109 of the Tenancy Act does bar the suits. Two other 
arguments were put forward, namely, that the status of the 
defendants was that of raiyats and that in suit No. 2 at any rate 
the evidence aş to uniformity of rent is conclusive ; but on examj- 
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` nation of the record it appears that one of these arguments was 


not set out in the memorandum of appeal, and that the other is’ 
disposed of by the Judge’s acceptance of the landlord’s jama 
wasil baki papers. 

On the principal question, reliance is placed by the landlord’ on 
the case of Soroj Kumar Acharji v, Umed Ali Howladar (x). 
That case, however, is in opposition to other decisions of an earlier 
and a later date. There isthe case of Aeda Khatun v, Majub 
Ali Choudhuri (2) followed by the case of Dina Nath Sikdar v. 
Anadi Krishna Dutt (3). (Appeal from Appellate Decree No. 
1358 of r9r9, decided on January 16, 1923) in which the judg- 
ment was delivered by one of the Judges who decided Adeda 
Khatun’s case (z). This later case is important because it shows 
that in the earlier case no emphasis was placed upon the absence 
of permission to withdraw, the point upon which Adeda Khatun's 
case (2) was distinguished in Saroj Kumar Acharji's case (t). 
Again there is the case of Saski Kanta Acharjya Choudhuri v. 
Salim Sheik (4). I think therefore that the current of authority is 
against the view taken by the lower appellate Court. So faras I 
am myself concerned, morever, I am in the position that I was 
a party tothe judgments in the case of Dina Nath Sikdar v. 
Anadi Krishna Dutta (3) and of Sashi Kanta Acharjya v. 
Salim Sheikh (4) and 1 have not heard any argument which would 
induce me to change my views. 

It is said that we ought to refer the case toa Full Bench, but I 
venture to think that’ the decisions to which 1 have referred make 
that course unnecessary. 

In my opinion the appeals should be allowed, and the order 
of remand set aside. 

My learned brother is of opinion that the appeals should be 
dismissed with costs. According to section 36 of the Letters 
Patent as explained in the case of Bhaidas Shivdas v. Bai 
Gulab (5) my opinion prevails with the result that the appeals are’ 
allowed with costs and the plaintiff's suits for enhancement of rent 
are dismissed. The hearing fee in this Court is assessed at one 
gold mohur in each case. 

Suhrawardy J:—I adhere to the view adopted in the case of 
Soroj Kumar w. Umed Ali (1), to which decision I was a party. 


u) {1921) 35 C. L. J. 19; 25 C, W. N. 1022. 

(2) (1920) I. L. R. 48 Calc. 157. (3) (1923) 28 C. W. N. 703. 
(4) (1923) I. L. R. 50 Calc. 126; 27 C. W. N. 987. 
“(g) (1921) L, R, 48 I, A. 181 ; 25 C. W. N. 605., 
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The matter was further considered on review from that decision 
and the same view was upheld. It is not necessary to repeat the 
reason on which our opinion was based. 

I would therefore dismiss th ese appeals with costs. 

Walmsley J :—After we had delivered our judgments and 
intimated that, under section 36 of Letters Patent, the opinion of 
of the Senior Judge would prevail, we were asked to hear arguments 
on this last point. It was urged that the decision which I have men- 
tioned related only to appeals from the Original Side of this Court. 
It is true that the decision was in such an appeal, but I can find 
nothing in the wording of the judgment to indicate that the rule is 
applicable to one kind of appeal and not to another. 

My learned brother has examined the authorities with elaborate 
care, and come to a different conclusion. It is only on account o! 
the clearness, as I think, of the decision by their Lordships that I 
venture to differ. 


We cannot continue to differ ad infinitum as to the effect of 
our difference, so with my learned brother’s assent, I direct that my 
opinion shall prevail, and that the appeals shall be allowed. 


Suhrawardy J :—We have differed as to the order to be passed 
in this case, my learned brother being for allowing the appeal while 
in my view it ought to be dismissed. Apparently and in accordance 
with the unvarying practice of this Court as well as all the other 
High Courts of India, this appeal should be dismissed under section 
98 Civil Procedure Code ; but it is argued, on the authority of the 
recent judgment of the Judicial Committee in the case of Bhaidas 
v. Bai Gulab (x) that this appeal should be decreed in accordance 
with the judgment of the senior Judge under clause 36 of the 
Letters Patent of 1865 governing this High Court. 


Before considering the Privy Council judgment above referred 
to, it will be profitable to try and find the law as is to be found in 
the Letters Patent and the Code of Civil Procedure. 


Clause 15 of the Charter provides for appeals within the High 
Court viz., from the judgment of a Judge of the High Court toa 
Bench of the same Court. Clause x6 invests the High Court with 
appellate jurisdiction over the Provincial Courts.’ Clause 36 regu- 
lates the procedure to be followed in the case, among others, of 
difference of opinion between two Judges of the Court forming a 
Division Bench in the exercise of either appellate or original juris- 
diction. Ifthis provision stood alone the appellant's contention 


(1) (1921) L. Re 48 L A. 183 5 LL, R. 45 Bom, 718 ; 25 C. W. N. 605. 
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must prevail but Clause 44 makes all the provisions of the Letters 
Patent subject to the legislative power of the Indian Legislature 
which was vested with similar authority by section 22 of the India 
Councils Act, 1861. It is therefore necessary to determine if the 
Legislature has by any subsequent enactment modified or super- 
seded the provisions of Clause 36 of the Letters Patent. 

Section 96 of the Code of Civil Procedure allows appeal not 
only from one provincial Court to another but from a provincial 
Court to the High Court which derives this jurisdiction under 
clause 16 of the Charter. It has been held that section 96 Civil 
Procedure Code concerns itself with cases not covered by clause 1§ 
of the Charter but in the application of the jurisdiction vested in 
the High Court by clause 16 : Debendra Nath Das v. Bibudhendva 
Mansingh (1). If section 96 Civil Procedure Code refers to 
the jurisdiction vested in the High Court by clause 16 of the Letters 
Patent, section 98 which is in the same Part as section 96 and a 
corollary to it a fortiori applies to such appeals. Section 117 of the 
Code of Civil Procedure makes Part VIL of the Code which in- 
cludes section: 98 applicable to the High Court and section 120 
which excludes the applicability of certain sections to the High 
Court does not mention section 98 as one of them. It is therefore 
legitimate to suppose that to the extent to which section 98 Civil 
Precedure Code is inconsistent with clause 36 of the Letters 
Patent, the former has, by virtue of the power conferred on the 
Indian Legislature by clause 44 of the Letters Patent superseded or 


` modified the latter. No doubt section 4 Civil Procedure Code 


saves provisions of other laws, in the absence of specific provision 
in the Code abrogating or superseding them. Such specific provi- 
sion, so far as appeals to which the Code applies are concerned, is 
to be found in section 98 read with sections 117 and 120 of the Code. 
This view has been consistently held .by all the High Courts in 
India and formed subject of consideration by the Full Benches of 
Calcutta, Bombay and Allahabad: Sri Gridkariji Maharaj 
Tickait v. Purushottum Gossami (2); Bhuta Valad Jayaisingv. 
Lakadu Dhansing (3) and Husaini Begam v. The Collecctor of 
Muzaffarnagar (4). The Madras High Court has also adopted 
this view: Warayanasami Reddi v. Osure Reddi (s). Itis redun- 
t to observe that this practice has been invariably and uniform- 


dan 

ly followed by all the High Courts since the provision as now 
G) (1915) E L. Re 43 Calc. go (93). (2) (1884) I. L. R. 10 Cale. 814- 
(3) (1918) I. L. R. 43 Bom. 433+ (4) (1889) I. L. R. 11 All. 176. 


- (5) (1901) I. L, R. 25 Mad. 548. 
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embodied in section 98 Civil Procedure Code, found its way into 
the law of procedure of the Civil Courts of the land. In almost 
every volume of the Law Reports, instances of the application of 
section 98 Civil Procedure Code, are to be found. In the cases of 
Bibi Ahmadi Begum v. Tarak Nath Ghose (t) the question of 
procedure was considered by Jenkins C. J. at page 424 and 
, Mohunt Krishen Doyal Gir v, Irshad Ali Khan (2), Mookerjee J. at 
page 538, accepted the same view. I may quote a few instances in 
this Court to show that the practice has been uniform since the 
Full Bench decision of Sri Gridharji Maharaj Tickaitv. Purusho- 
tum Gossami (3) the authority of which has to some extent been 
weakened by Bhatdas’ case (4), but has not been departed from 
even after the promulgation of the Privy Council judgment in that 
case: Mohendro Chandra Ganguly v, Ashutosh Ganguly (5); Lala 
Suraj Prosad v, Golab Chand (6); Asutosh Roy v. Hari Narain 
Singh Deo, (7); Bibi Ahmadi Begum v. Tarak Nath Ghose (1); 
Mohunt Kissen Doyal Gir v. Irshad Ali Khan (2); Amrita Lal 
Roy v, Secretary of State for India in Council (8); Ram Narain 
Singh v. Chota Nagpur Banking Association (9); Cossipur-Chit- 
pove Municipality v. The Corporation of Calcutta (10) ; Promotha 
Nath Pal Choudhuri vw. Mohini Mohan Pal Choudhuri (1); 
Anilabala Chowdhurani v. Dhirendra Nath Saha (12); Mohini 
Kanta Saka Chaudhuri v. Manindra Chandra Neogy (13) ; Biman 
Chandra Datta v. Promotha Nath Ghose (14); Uday Kumar Das v, 
Katyani Debi (15). i 
It is now necessary to consider the judgment of the Privy Coun- 
cil in Bhatdas’ case (4). The suit out of which the appeal arose 
was tried on the Original Side of the Bombay High Court. There 
was an appeal under clause 15 of the Letters Patent and the Divi- 
sion Bench, composed of two Judges, which heard it, was divided 
in opinion, the Chief Justice being for allowing the appeal while 
the other learned Judge was for dismissing it. The Court apparent- 
ly in view of the provisions of section 98 Civil Procedure Code 
dismissed the appeal. In this state of the facts, their Lordships 
of the Judicial Committee were of opinion that section 36 of the 
(1) (1913) 18 C. L. Je 399. (2) (1915) 22 C. L. J. 525. 


(3) (1884) I. L. R. 10 Calc, Rig. (4) (1921) L. R. 48 l. A. 18t; 
L. L. R. 45 Bom. 718. 


(5) (1893) I. L. R. 20 Cale. 762. (6) (1901) I. L. R. 28 Calc. 517. 
(7) (1905) 3 C. L, Je 143. (8) (1918) 35 C. L. J. 221. 
(9) (1915) 1. L. R. 43 Cale. 332. (10) (1919) I. Le Re 46 Cale, 910. 


(11) (1920) 1. L, R. 47 Calc. 1108. (12) (1920) I. L. R. 48 Cale, 577. 
(13) (3922) T. L. R. 49 Cale. 661. (14) (1922) I, L. R. 49 Cale, 386 
(5) (1922) LLL. R, 49 Cale. 948. 
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Letters Patent applied to the case and not section 98 of the Code. 
The essence of their Lordships’ opinion is that in the appeal before 
them, section 36 of the Letters Patent should have been applied. 
Though that opinion was expressed in wide and unrestricted terms, 
it must be taken to be confined to the facts of the case before 
them. It has been repeatedly urged, to avoid abuse of application 
of precedents, to read a decision in conjunction with the facts of 
the case on which it is founded. The danger of regarding a deci-` 
sion based on a perticular set of circumstances which were before 
the Judge’s mind and formed the mould on which the proposition 
of law, however broadly stated, was shaped cannot be overrated and 
the law on the matter has been authoratively laid down in Kveglin- 
ger v. New Patagonia Meat Co, (1); Quinn v, Leatham (a). The 
Judicial Committee were considering a case under the 
Letters Patent and it would, according to the accepted canons 
of application of precedents, be misconstruction of their deci- 
sion to extend its authority to appeals under the Civil Proce- 
dure Code which were not then under their Lordships’ 
consideration. This is patent from the arguments of Counsel at the 
bar who cited authorities relating only to that particular class of 
appeals. This is also apparent from their Lordships remark that 
the proposition they were laying down was not novel in India. Had 
their Lordships intended that tne view they were expressing was 
intended to qualify the interpretation put by the Indian High Courts 
on section 98 Civil Procedure Code they would have surely 
expressed themselves in quite a different language, for as I have 
observed, all the High Courts in India had been unanimous in 
construing section 98 Civil Procedure Code contrary to their Lord- 
ships’ supposed opinion. Furthermore, their Lordships referred 
in support of their view, to three Indian cases the facts of which 
undoubtedly invoked the operation of clause 36 of the Letters 
Patent. No reference is made to the Full Bench decision of the 
High Courts in India holding section 98 Civil Procedure 


Code applicable to cases from the ‘Moffusil specially that of the 


Bombay’ High Court [from which the appeal in Bhaidas’ case (3) 
was taken to the Privy Council] passed shortly before. Bhuta 
Valad Jayatsing v. Dhansing (4), in which the learned Chief 
Justice has so ably and thoroughly discussed the question as to put 
it beyond cavi. Now with regard to the cases on which reliance 
(1) (1914) A. C. 25 (40 &c). (2) (1901) A. C. 495 (506). 
(3) (1921) Le R. 48 1. A. 181 5 I. L. R. 45 Bom. 718. 
» (4) (1918) L Le R. 43 Bom. 4336 


Vou XLI] "C MIGH COURT. ` 


is placed by the Judicial Committee the cases from Allahabad and 
Madras were of appeals under clause r5 of the Letters Patent. The 
reference to the Calcutta case, namely, the case of NMundeeput 
Makta v. Urquhart (1) which was an appeal from the Mofussil 
presents on the face of it some difficulty. But on closer examination 
it will be abundantly clear that the case supports the view pro- 
nounced by their Lordships while it does not militate against the 
view I am advocating. That case was decided in 1870. The Code 
of Civil Procedure then in force was Act VIII of 1859 which con- 
tained no provision in case of difference of opinion between the 
Judges hearing a case. This omission was supplied by the supple- 
mentary enactment of Act XXIII of 1861, section 23 of which for 
the first time laid down the procedure similar to that in section 98 

Civil Procedure Code. That Act was passed before the High Court’s 
` Letters Patent of 1862 or 1865 and is headed as not to be appli- 
cable to Courts established by Royal Charter. After the establish- 
ment of the High Court therefore there was no provision governing 
such cases except section 36 of the Letters Patent. Though Act 
XXIII of 1861 was made by the rules of the High Court framed 
under its general powers applicable to it, there was no enactment as 
contemplated by clause 44 of the'Letters Patent by the Indian Legis- 
lature modifying clause 36. Norman C, J. was therefore right in 
saying that the case before him was governed by clause 36 of the 
Letters Patent: The provision contained in section 23 of Act 
AXIII of 1861 was included in the Civil Procedure Code of 1877, 
carried over to the Code of 1882 and reproduced in section 98 of 
the present Code. It is therefore clear that when WMandeepur’s 
case (1), was decided, clause 36 ofthe Letters Patent was the only 
provision of law in force even in cases coming from Moffusil. 
This case therefore is no authority for the proposition that clause 
36 of the Letters Patent is still applicable to Mufussil cases, 

I may add that the right to prefer a second appeal to the High 
Court is granted by section roo of the Code of Civil Procedure 
and is also restricted in some cases by that Code, thus virtually 
qualifying the general appellate jurisdiction of the High Court over 
provincial Courts conferred by clause 16 of the Letters Patent. 
Section 117 of the Code makes all the provisions relating to appeals 
as contained in the Code applicable to the High Court and 
section 120 does not exclude this specific provision. 

In this connection reference may be made to rule 6 of Order 
XLVII relating to reviews where similar procedure is laid down. 


(1) (1870) 13 W. R. 209. 
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It is evident thatthe intention of the Indian Legislature is to 
uphold a decision, under appeal or review, where the Judges are 
equally divided in opinion as to its correctness thus giving effect 
to the concurrent view of two Judges in preference to that of one 
Judge though the latter may be the senior Judge composing the 
Bench. 

For the reasons given above I am of opinion that under section 
98 Civil Procedure Code these appeals ought to be dismissed. ` 

Against this judgment, the plaintiffs appealed under clause 15 
of the Letters Patent. ae 

The appeals came on for hearing before Sir Nalini ‘Ranjan 
Chatterjea Knight, Judge, Sir William Ewart Greaves, Knight, 
Judge, and Mr. Justice Panton, who referred. the cases to the-Full 
Bench by the following . 

Order of Reference. 

One of the questions which.arises in this appeal is whether 
section 109 of the Bergal Tenancy Act operates as a bar to a suit 
for enhancement of rent by reason of a previous application under, 
section ros having been withdrawn with liberty to bring a fresh suit, 
There is a conflict of decisions on the point. See Soroj Kumap 
Acharji Chowdhury v, Umed Ali Howladar (1), and Svimati Abeda. 
Khatun v. Mafubali Chowdhury (2); Dino Nath Sikdar v. Anadi- 
Krishna Dutta (3). We think the question should be referred to 
a Full Bench for decision and we accordingly refer the following 
question to the Full Bench, When an application under section 
105 of the Bengal Tenancy Act for settlement of rent is withdrawn 
with liberty to bring a fresh suit, whether a suit for enhancement 
of rent is barred bythe provisions. of section 109 of the Bengal 
Tenancy Act. As the question arises in a second appeal (Mis- 
cellaneous) the whole appeal is referred to the Full Bench. 

This order governs the connected Appeal No 3 of 1924. 

The matter accordingly came up before the Full Bench. 

Babu Shib Chandra Palit (assisted by Babu Sarastja Kanta 
Palit for the Appellants: The word used in section 109’ Bengal: 
Tenancy Act is “entertain” which means not only to receive but also 
to consider. This shows that the bar imposed is similar to that of res 
judicata, Hence unless it can be shown that the farmer application, 
or suit was adjudicated upon, section rog will not operate as a bar. 

Section 109 further speaks of an application made, suit instituted.. 
So that we find two different verbs used. They mean not merely pre- 


a) (1921) 35 C. L. Ja193; 25 C.W. N. 1022. 
(2) (1920) 24 C. W. N. 1020 5 330. L. J. 204. (3) (1923)-28 C. W. N. 703. 
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sentation but something more i. e. made or instituted which means 
presented and considered. Then if we refer to section r07 we find 
it speaks of a decision that is adjudication on the merits. Hf the 
contention on behalf of the appellants is wrong, then one of the 
sections 107 or 109 is redundant. 

Referred to Chiodith v. Tulsi Singh (1); Kamini Sundari v. 
Abdul (2) and Saroj Kumar Acharja v. Umed Ali Howladar (3). 


Referred also to Adeda Khatun v, Majubali Choudhury (4), 
where the decision on the present question is odifer and to Sasi 
Kanta Acharja Chowdhury v. Salim Sheikh (5); Dinonath 
v, Anadi Krishna (6) where the preceding odifer was followed. 


Babu Rupendra Kumar Mitier (with him Babu Dharmadas Sett) 
for the Respondents : The case of Soroj Kumar v. Umed Ali (3) 
proceeds upon the theory that an application under section 105 or 
106 Bengal Tenancy Act made but withdrawn is to be considered as 
never made at all. This fiction had its origin in the di¢ta of Chitty 
and Teunon JJ. in Chiodith Singh v. Tulsi Singh (1), Their 
Lordships in effect held that O. 23 r. 1 sub-rule (3) Civil Procedure 
Code had no application. This part of the judgment is erroneous. 

No reference was also made in the argument or judgment in 
Soroj v. Umed (3) to section 109 Bengal Tenancy Act. This case 
was followed by Teunon and Richardson JJ. in Kamini Sandari v. 
Abdul Hakim (2) which proceeds upon Chiodith v. Tulsi (1) and 
in which also no reference was made to section 109 Bengal Tenancy 
Act. 

These cases wewe dissented from in principle by Mookerjee 
A. C. J. and Fletcher J. in Aeda Khatun v. Majub AK (4) 
and in a way by Chatterjea and Suhrawardy JJ. in Saroj Kumars 
case (x). 

Cases against the respondents have violated two of the camdinal 
rules of interpretation of Statutes, viz.— 


(i) Words of a statute should be conetsued in their natural 
sense ; they should never in interpretation be added to or subtracted 
from without almost a necessity. 


Lord Bramwell in construing the wows “injuriously affecting 


(1) (1gtz) 17 C. W. N- 467; L L. R. 40 Cale. 428. 
(2) (1918) 28 C. L. J. 254 i 

(3) (1921) 35 C. L. J. t95; 25 C. W. N. r022. 

(4) (1920) 1. L. R. 48 Cale. 157; 33C. L: J. sod 
(5) (1923) 27 C. W. N. 987; I. L. R, go Calc. 126. 
(6) (1923) 28 C. W._N. 703. 
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lands held therewith” in section 49 of the Land Clauses Consolida- 
tion"Act of 1845 (8 and 9 Vict. C. 18) made similar observations in 
Cowper Essex v. Local Board for Acton (1). Referred also to the 
observation of Lord Macnaughten in Vacher and Sons v. London 
Society of Compositors (2). Referred also to 27 Halsbury, Laws of 
England, pp. 147, 275. The question of hardships has no place in 
construing Statutes: Secretary of State for India v. Shib Narain 
Hajra (3) ; Timangowda v. Benepgowda (4). 

(ii) The second rule is that if possible the different provisions 
of a statute must not be deemed as surplusages or redundant [27° 
Halsbury 133 section 236]. Section : og would be redundant if cons- 
truction proposed is accepted. Section 107 would have been then 
sufficient. The case of Dinonath Sikdar v. Anadi Krishna (5) and 
Sasikanta v. Salim Sheik (6) have therefore proceeded upon correct 
principles, A 

The matter can be looked from two other points of view- 
also. - 

If section rog had not been in the Code according to well 
established principles the remedy provided for. in sections ros 
and 106 would have been the exclusive remedies for settlement of 
fair rent and correction of entries after final publication. See 
Bhaisankar v. Municipal Corporation (7); Bhandi Singh v. Ram- 
dhin (8) ; Pandab Dowari v. Anand (g) ; Civil Court therefore have 
jurisdiction only so far as allowed by section 109. The provisions 
of this section being enabling is not to be whiltled down in 
interpretation. 

A further aspect of the case is this. When records are finally 
published a person dissatisfied with an entry or desirous of having 
the rent enhanced or reduced can adopt two remedies. He 

(i) may either apply under section 105 or 106 Bengal Tenancy 
Act. . 

or (ii) institute a suit for enhancement of rent or declaration 
that the entry is incorrect : See Pandab Dowari v, Ananda (9) ; 
Ayejuddin v. Prodyot Kumar (10). 

These remedies are alternative remedies because the second 
remedy cannot be- pursued simultaneously with the first. See 
General Scheme of Chapter X Bengal Tenancy Act. Under the 


(1) (1889) 14 A. Ce t53 (169). * {2) (1913) A. C. 107 (117, 119). 
(3) (1918) I. L. R. 46 Cale. 199. (4) (1915) 1. L. R, 39 Bom. 472. 
(5) (1923) 28 C. W. N. 703. (6) £1923) 27 C. W. N. 987. 


(7) (1907) LEL. R. 31 Bom. 604. ° (8) (1905) 2 C. L. Je 359- 
(9) (1910) 12 C. L. J. 195. 
(10) (1920) 25 C. W, N. 13 (20); L L. R. 488Cale. 359. 
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circumstances the principle of election of remedies will operate. Re- 
ferred to Scarf v. Jardin (1) where Coke upon Littleton page 146(a), 
(Vol I, Book 2, Chapter 12, note on Sec, 219) was referred to and 
the following passage occurred :—"When once there has been an 
election to do one of the things, you cannot retract it and do the 
other thing. Election once made is finally made.” 

Cited Baikunta Nath Dey v. Nawab Salimulla (a). 

C. A. V. 

The judgment of the Full Bench was as follows :— 

Walmsley J :—The question referred is as follows—‘ When 
an application under section 105 of the Bengal Tenancy Act for 
settlement of rent is withdrawn with liberty to bring a fresh suit, 
whether a suit for enhancement of rent is barred by the provisions 
uf section 109 of the Bengal Tenancy Act.” 

There have been several conflicting decisions on the question 
but I do not think it would serve any useful purpose to discuss them 
or even to enumerate them It is enough to say that one set of 
decisions favours the view that an application under section ros (or 
section 16) of the Tenancy Act, if withdrawn by permission of the 
Court, is to be regarded as not having been made, while the other set 
proceeds on the footing that the making of an application under either 
of those sections, whatever be its fate afterwards, brings into operation 
the prohibition contained in section rog of the Tenancy Act, 

The words of section rog are these: “ Subject to the provisions 
of section 109 Aa civil Court shall not entertain any application 
or suit concerning any matter which is or has already been the sub- 
ject of an application made, suit instituted, or proceeding taken 
under sections rog to 108 (both inclusive)” The provisions of 
section r09 A have no bearing on the present matter. 

The words ‘subject of an application made’ seem to meso 
clear as to admit of only one interpretation, and that is that once 
an application is made, the civil Court cannot entertain an appli- 
cation or suit in respect of the same matter. lt is of no conse- 
quence what happens to the application : it may be prosecuted to 
a conclusion, or abandoned, or dismissed for default, or withdrawn 
by leave of the Court or without the leave of the Court. It is the 
fact of the application being maie, and not the manner of its diş- 
posal that has to be considered. 

The view that the presiding officer can prevent the making of 
the application from producing the result by permitting its with- 
drawal, involves the necessity of adding a gloss to the words of the 


(1) (1882) 7 A. C. 345 (360). : (2)\1907) 6 C. Le Je 547 (556). 
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section, and offends against the principle that the words of a 
statute must be understood in their plain and ordinary meaning. 

In my opinion therefore it is the making of the application that 
brings into play the prohibition of section rog, and the answer that 
I would give to the reference is to that effect, namely, that if an 
application is made under section 105 of the Bengal Tenancy Act, 
and subsequently withdrawn whether with or without the permission 
of the Court, a suit on the same subject matter is barred by the pro- 
visions of section roy of the Tenancy Act; and as concerns the 
appeals which have given rise to the reference, I would allow them 
and dismiss the suits as not maintainable. The plaintiffs must pay 
the costs of the other side in all the Courts. The hearing fee in this 


Court for all the hearing is assessed at ten gold mohurs for the 


two appeals. 

Newbould J.:—I agree that the question referred to this Full 
Bench should be answered in the affirmative for the reasons given 
by my learned brother Walmsley J. ia the judgment which he has 
just delivered. f 

I was one of the Judges who held in the case of Mohamed 
Ayezuddin v. Prodyat Kumar Tagore (1), that a suit lies to correct 
an entry in a finally published record-of-rights and that the fact 
that an application under section ro6 ofthe Bengal Tenancy Act 
was withdrawn does not bar the jurisdiction of the civil Court 
to deal with the matter. In the judgment in that case no reasons 
are given for that decision. I have no doubt that the reason is 
that, at the time of hearing, the decisions of this Court were all one 
way. In the case of Chsodith v. Tulsi Singh (a), it had been held 
than an application under section 105 which had been withdrawn 
must be treated as non-existent, That decision appears to have 
been followed without question until doubt was thrown on it by 
the judgment in the case of Adeda Khatun v, Majubali Chau- 
dhury (3). This case was decided a short time before the hearing 
of the case of Mohamed Ayesuddin v. Pradyot Kumar Tagore (1), 
and had not been reported. Had we been aware of that decision 
our judgment would certainly have contained some reference to 
the law on this point. The point is mentioned as subsidiary to 
the question whether a civil suit lies to correct an entry in the 
yecord-ofrights. It was contended on behalf of the appellant in 
that appeal that section 106 of the Bengal Tenancy Act provided 
an exclusive remedy. After discussing the rulings on this point we 


(1) (1920) I. L. R. 48 Cale. 359. (2) (1912) I. L. R. 40 Cale. 428. 
(3) (1920) L L. Re 48 Cale. 157 ; 33 C. L. J. 304. Bee a i 
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decided it against the appellant without’ any further mention of the 
subsidiary question which is identical with the subject of the present 
Full Bench Reference. Now that I have considered this question 
more carefully and am no longer bound by the authority of previous 
decisions I have no doubt as to the meaning of section 109 of the 
Bengal Tenancy Act. It clearly bars a suit for enhancement of rent 
in a civil Court after an application has been made under section 
105 of the Bengal Tenancy Act for settlement of rent even though 
that application has been withdrawn with liberty to bring a fresh 
suit. 

I also agree with my learned brother Walmsley, J, that the 
appeals should be allowed and the order of remand set aside. 

C. C. Ghose J.:—The facts of the case giving rise to this Full 
Bench reference are set out in the judgments of Mr. Justice Walms- 
ley and Mr. Justice Suhrawardy dated the 2end November, 1923, 
and it is, therfore, unnecessary for me to set out the same again. The 
learned Judges differed as to the proper construction of section 
tog Of the Bengal Tenancy Act and thereupon there was an 
appeal under section 15 of the Letters Patent. The learned Judges 
who heard the Letters Patent appeal were of opinion that having 
regard to the conflict of decisions on the question of the proper inter- 

. pretation of section rog of the Bengal Tenancy Act, the following 
question should be referred to the Full Bench: “When an appli- 
cation under section 105 of the Bengal Tenancy Act for settlement 
of rent is withdrawn with liberty to bring a fresh suit, whether a 
suit for enhancement of rent is barred by the provisions of section 
109 of the Bengal Tenancy Act.” This reference came on for 
hearing before us on the 27th April. There is no doubt that there has 
been a conflict of decisions “on the question : [see the cases men- 
tioned in the order of the referring Judges and the case of Sasf 
Kanta Acharja Choudhury v, Salim Sheikh & Ors. (1)]. 

The questiou depends on the proper construction of section 
109 of the Bengal Tenancy Act which runs as follows :—~ 

“Subject to the provisions of section ro9 A, a civil Court shall 
not entertain any application or suit concerning any matter which 
is or has already been the subject of an application made, suit 
instituted or proceedings taken under sections 105 to ro8 (both 
inclusive)” 

Now it is settled law that in construing the words of a statute 
one must give to them their plain, grammatical, natural and ordinary 
meaning and, in my opinion, construing this section according to 


(1-)-(1923) 27 C. W. N. 987. 
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the rule indicated above, it would follow that once a matter is or 
has been the subject of an application made under section rog of 
the Bengal Tenancy Act a civil Court cannot entertain‘an appli- 
cation or suit in respect of the same matter. In my view, it is 
wholly immaterial for the purposes of construction of section 10g 
whether the application referred to above has been withdrawn 
with or without the leave of the Revenue officer under section 105 
or whether the application has been disposed of on its merits-by 
the Revenue Officer. I, therefore, agree with Mr. Justice Walms- 
ley in the answer which he proposes to give to the question referred 
to the Full Bench and in the order made by him. 

Suhrawardy J :—I have the misfortune to differ from my 
learned brothers in the answer proposed to be given to the Refer- 
ence. 


The sole question before us is where an application under 
sections 105 to 108, Bengal Tenancy Act, is made before the Reve- 
nue Officer and withdrawn with leave to bring a fresh ‘suit’, can the 
matter in dispute form the subject of a civil suit, I am not con- 
cerned with cases of withdrawal without leave or dismissal for non- 
prosecution of such application. I shall, therefore, confine myself 
to the consideration of the law as applicable to the facts of the 
present suit. 

By giving liberty to bring a fresh ‘suit’ I take it that the 
Revenue Officer meant to permit the applicant to present a fresh 
application before him. What is the effect of such an order? 
When a suit is allowed to be withdrawn with leave to bring a fresh 
suit under Order XXII Civil Procedure Code, it should be re- 
garded as never brought. It is available for no purpose. It does 
not save or give fresh start to limitation ; nor does it afford a fresh 
cause of action. 

Now, section 109, Bengal Tenancy Act, shows, as it has been 
held, that the aggrieved party has under the law two alternative 
remedies. He can apply under sections ros to 108 before the 
Revenue Officer or he can bring a civil suit for the same purpose. 
By obtaining leave to make a fresh application, he has lost none 
of these remedies. He can, therefore, if he does not exercise his 
tight to apply to the Revenue Officer, have recourse to the civil 
Court. 

The policy of the law seems to be that a party should not have 
two co-existing rights ; he may either apply to the Revenue Officer 
or bring a civil suit, Where both the rights exist and the former 
right is not exercised, there is no reason why the latter right should 
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be denied to him. In my opinion the answer to the Reference 
should be in the negative. The second appeal should accord- 
ingly be dismissed. l 

B. B. Ghose J :—I agree with my learned brother Mr. Justice 
Walmsley that the answer to the question referred to us should be 
in the affirmative. 1 had expressed my opinion previously in the 
case of Sasi Kanta Acharja v. Salim Sheikh (1), that the plain 
meaning of the words in section rog of the Bengal Tenancy Act 
should be given effect to, and the argument addressed to us has 
not convinced me that I should alter my opinion and that the 
ordinary rule of construction of a statute should be departed from 
in this instance. 


A, T. M, Appeals allowed ; Suits dismissed. 


(1) (1923) I. L. R. 50 Cale. 126 ; 27 C. W. N, 987- 


CRIMINAL REVISION. 


Before Sir Babington Newbould, Knight, Judge, aha Mr. grela 
B. B, Gnose, 


KAPIL MANDAL AND OTHERS 
2. 
RABBANI SHEIKH.* 


Separate sentences—Rioting and hurt—Penal Code (Act XLV of 1860), Sec. 
146. 


Separate sentences for the offences of rioting and hurtare legal when 
it is proved that each person took an individual part in the assault: Ram 
Angutha v, Emperor (1) followed : Sarat v. Emperor (a) distinguished. 


Though under section 146 Indian Penal Code, the use of force’ or violence ts 
a necessary ingredient of the offence of rioting, separate sentences passed on those 
who actually used force or violence are not -illegal. 


®Criminal Revision No. 852 of 1924, against the order of B. Mukherji Esq. 
Sessions Judge of Murshidabad, dated the 15th September, 1924, affirming that 
of Babu Nalini Ranjan Raha, Deputy Magistrate of Berhampur, dated the 24th 
March, 1924. 

(1) (1913) 1. L. R. 40 Cale. 511. 

(2) (1gaz) 37 C. L, J 171. 
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Application for Revision under section 435 of the Code of 


‘Criminal Procedure by the accused. 


All the petitioners (eighteen in number) were convicted under 
section 147 1. P. C. and sentenced to a fine of Rs. go each with an 
order under section ro6 of the Code of Criminal Procedure. The 
first petitioner was also convicted of voluntarily causing grievous 
hurt and sentenced to two months’ rigorous imprisonment and.a fine 
of Rs. 50. Three other petitioners were also convicted of volun- 
tarily causing simple hurt and sentenced to one month’s rigorous 
imprisonment each. 

The case.for the prosecution was that on the roth or rath of 
Kartic last, while the complainant had seized a buffalo for damag- 
ing his master’s crop and was proceeding towards Rampara pound 
with a view to impound the: buffalo, the accused ‘turned up armed 
with Jazhis and ¢hangas and filthily abused him and demanded the 
réléase of the buffalo and on his refusal was assaulted with 
those who had come to his help and remonstrated with the 
accused and the buffallo belonging to accused Gour Mandal was 
forcibly taken away. Jt was further alleged that the accused left 
after beating those men, but shortly after returned to the village 
in a body and shouted and threatened that not only the complainant 
and his master but also those found siding with them would be 
beaten. 

Mr. Monnier and Babu Kanaidhone Dutt for the Peti 
tioners. f 

Mr. Narendra Kumar Bose and Babu Pannalal Chatterjee for 
the Opposite Party. 

The judgment of the Court was as follows : 

The eighteen petitioners before us have all been convicted of 
rioting and sentenced to pay a fine of Rs. so each. The first peti- 
tioner has also been convicted of voluntarily causing grievous hurt 
and sentenced to two months’ rigorous imprisonment and a fine of 
Rs, so. Three other petitioners have also been convicted of 
voluntarily causing simple hurt and sentenced to one month’s 
rigorous imprisonment each. All the petitioners have also been 
bound down to keep the peace under section 106 Criminal Proce- 
dure Code. 

This rule-has been granted on two grounds. The first relates 
tothe order under section 106 Criminal Procedure Code. It'is 
contended that though the Courts below had legal power to pass 
such an order they did not exercise their discretion properly having 
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regard to the facts of the case. In our opinion the. facts of the 
case are such that they fully justify this order. 

The second ground on which this rule was issued is that sepa- 
rate sentences upon four of the petitioners are illegal. In our 
opinion this point is clearly concluded by authority, It was held 
in the case of Ram Angutha Singh v. Emperor (1), that separate 
sentences for the offence-of rioting and hurt are legal when it is 
found that each person took an individual part inthe assault. It 
has been found in this case that the four petitioners who have been 
separately convicted and sentenced for causing grievous hurt or 
hurt individually committed acts which made them liable under 


sections 325 and 323 Indian Penal Code. This decision follows 


earlier decisions of this Court to the same effect. On behalf of the 
petitioners our attention has been drawn toa decision of a Bench 


of this Court to which one of us was a party, Sarat Chandra Ghosh, 


v, Emperor (2) ` But that case is clearly distinguishable on the 
ground that the offence for which separate punishment was awarded 
in addition to the punishment for rioting was one punishable under 
section 225 Indian Penal Code and the common object of the un- 
lawful assembly as charged was to commit that particular offence. 
Here the common object stated in the charge is not to cause hurt 


to any person but to rescue buffalo. It is urged that there is, 


reference to the use of force and violence in the charge. But this 
reference is independent of the common object. Under section 146 
Indian Penal Code the use of force or violence isa necessary 
ingredient of the offence of rioting. But we are unable to accept 
the contention that this fact renders the separate sentences on those 
who actually used force or violence illegal, and as we have stated 
we are bound by: the authority of previous decisions of this Court 
on this point. The rule is discharged. The petitioners who are in 
bail must now surrender to their bail and undergo the unexpired 
portion of their sentences. 


A. T. M. ; Rule discharged. 


(1) (tg13) I. L, R, 40 Calc. sar. 
(2) (1922) 37 C. L. J. 171. 
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Before Sir Babington Newbould, Knight, Judge, and Mr. 
Justice B. B. Ghose, f 


x l s ABDUL RAHIM AND OTHERS 
wA g. á y 
KING-EMPEROR.* 


` r 
Murder—Conviction for offence for which no charge framed—Criminal Proce- 
dure Code (Act V of 1898), Sec. 535—-Criminal Procedure Code, See. ins 

` € Statement.’ 


e 


Section 535 of the Code of Criminal Procedure is applicable to a case is 
which no charge had been framed of the offence of which the accused has been 
convicted, ` 

` The word ‘ statement’ in section 164 of the Code of Criminal Procedure is 
not limited to a statement by a witness but includes that made by an accused 
and not amounting to a confession : Legal Remembrancer v, Lalit (1Y. 

. Two of the accused made confessional statements which were recorded by a 
Magistrate : 

. Held, that the statements, though of a somewhat incriminating sisters: were 
self- -exculpatory and were duly recorded in accordance with the provisions of 
section 164 Criminal Procedure Code and were admissible in evidence. 


Appeal by the Accused under section 41o Criminal Procedure 
Code. 

The facts appear from oS following extract from the judgment 
of the lower Court : 

The case for the prosecution is briefly as“ follows,—The 
accused Abdul Rahim and Abdul Latif are brothers and live in 
the North and West huts respectively of the same bari, P. W. 
Mantazuddi lived ina small hut north of the west hut. To the 
south of their bari a Khal runs from south-west to north-east. 
Not far south of this kha! and’ south west of their bari- is the bari 
of deceased Mahomed Sikdar whose wife is accused Aiman Bibi. 
The bari of P. W. Ekimalli is northwest of Mahomed Sikdar” and 
dn the other side of the khal. Accused Abdul Rahim had -an- 
intrigue with Aiman Bibi and used to visit her bari. Mantazuddi’s 
father and the father of Abdul Rahim are first cous'ns. Accused 
Saripali married Mantazuddi’s niece. l 


On 7th April last Mahomed Sikdar beat his wife Aiman, drove 
her away weaping. At about 7 p. m. Abdul Rahim and Saripali 


#Criminal Appeal No. 469 of 1924, against the Order of W. H. Carter Esq. 
Additional Sessions Judge of Bakarganj, dated the 22nd July, 1924, 
(3) {1921) I. L, R. 49 Cale. 169. 
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were.-heard talking in Mohomed : Sikdar’s bari by Nil Gazi whose 
bari.adjoins to the south. Soon after this Mahomed Sikdar and 
Saripali went to Abdul Rahim’s bari with a pot of date juice and 
they with Abdul Rahim, Latif, Mantazuddi and his brother Mafe- 
zuddi ate it. Then Saripali, Mahomed Sikdar, Mafez and Manta- 
zuddi ate and played cards on Abdul Rahim’s. verandah. Abdul Latif 
sat watching but Abdul Rahim went away. At about midnight 
Abdul Rahim’s wife said there was no more oil in the lamp and 
they stopped playing. Mantazuddi and Hafez went to bed. Mahomed 
Sikdar with Latif and Saripali left the bari. 

. Not long afterwards Mantazuddi, Hafez, Ekimuddi, Maheruddi, 
whose bari is just north of Mahomed Sikdar’s, all heard a cry. The 
first two heard it as a person crying, “ O Ma,” but Maheruddi 
could not tell whether it was a man ora beast. Ekimuddi heard a 
second similar cry soon after the first and putting his lamp on the 
edge of his verandah he went to the South East corner of his bari 
and saw three men come up out of the khal to the South east and 
proceed towards the North East. He recognized them as Abdul 
Rahim, Abdul Latif and Saripalii He asked who they were and 
Rahim replied “We” and he recognized his voice, He asked him 
where they had been and Rahim told him to mind his own 
business. : 

Maheruddi went out soon after hearing the cry and heard a noise 
like three persons running but could not see any one as the night 
was dark. Mantazuddi saw Abdul Rahim, Abdul Latif and Saripali 
return to Abdul Rahim’s hut soon after. 

Soon after the cry was heard Aiman Bibi came to Nil Gazi and 
woke him up and said she had heard a cry like her husband’s voice 
from the bank of the khal. He-told her to call Mamin Gazi Chow- 
kidar whose bari adjoined his to the south. She did so and Nil 
Gazi went towards the khal. He saw three persons going aWay 
from the opposite bank of the khal He called and asked them 
who they were but they did not reply but Ekimuddi called out their 
names to him, 

Mamin Gazi came out when Aiman Bibi called him but did not 
find her. He went to Mahomed Sikdar's bari but found no one 
there. Next morning a large patch of blood was found on the south 
bank of the khal and later on-the dead body of Mahomed Sikdar 
was found at low water in the bed of the khal. It had numerous 
large cut wounds. : - > l 

Aiman Bibi.went to the thana and lodged- an information that 
her husband was missing—he had been called away after his even- 
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CreMINAL: `? ing meal:by:Ekimuddi and Asemuddi and had not been seen. This. 
198. explains why Ekimuddi absconded—the corpse - was found close to: 
abi nE his bari also. : 

N f - Accused Abdul Rahim and Saripali absconded and were arrest- 

King-Emperot ed four weeks later. A few days after the occurrence accused: 
Saripali went to a quack doctor at Rahamatpur who had previously: 
treated his wife and 'got a cut wound on his finger dressed. ; 

Aiman Bibi and Saripali made confessional statements which, 
were recorded by a Magistrate. Aiman Bibi admits that she has 
an intrigue with Abdul Rahim, , : 3 

Saripsli says that when they left after the card playing 
Mahomed crossed the bridge in front of him and Abdul Rahim. 
came and attacked him with a ramdao and then cut his finger also. 
Then he helped Abdul Rahim to carry the dead body into the. 
khal. ‘He afterwards absconded with them. 

The Civil Surgeon found more than twelve injuries on the body 
cne of which was 18 inches long and another 14 inches long which. 
cut into the spine. -There is not much doubt that death was due to 
these injuries nor that the persons who caused them wished to kill 
him. 

On these facts the accused Abdul Rahim ua Abdul Latif are 
charged under section 302 Indian Penal Code with the murder of. 
Mahomed Sikdar. Aiman Bibi, Saripali and these two are all charged 
under section 302/120 B with entering into a criminal conspiracy to 
murder him and Saripali is charged alternatively with murder or 
under section 201 of causing the disappearance of evidence by: 
helping to conceal the body. * * * * 

Mr. J. K. Roy , Babu Radhikaranjan Guka Zad Sinindra 
Nath Das Guta for the Appellants. i 

Mr. Khundkar (Deputy Legal Remembrancer) for the Crown.. 

The judgment of the Court was as follows : 

January, 8. The three appellants before us and one Abdul Latif were tried 
=F before the Additional Sessions Judge of Backargunj and a jury on 

various charges. The committing magistrate framed the following. 
charges,—against Abdul Rahim, Abdul Latif and Saripali Khan, 
first, with having committed murder by causing the death of 
Mahomed Sikdar punishable under section 302 Indian Penal Code. 
and secondly that they weng members of a criminal conspiracy to 
commit this murder, an offence punishable under section ro2B of 
the Indian Penal Code. Aiman Bibi was charged with having been 
a member of the criminal conspiracy with the other three accused 
e to commit murder by causing the death of her husband Mahomed: 


Von XLL) . Hion court. 


Sikdar, an offence punishable under section r20B Indian Penal 
Code. The learned Sessions Judge amended the charges. He 
struck out the name of Saripali Khan from the charge that had 
‘been framed against him jointly with Abdul Rahim and Abdul 
Latif. Thetwo remaining accused were charged with conspiring 
together and with Saripali Khan. He added a charge against 
Saripali Khan charging him in the alternative with having com- 
mitted murder punishable under section 302 Indian Penal Code or 
causing evidence of commission of the murder to disappear 
‘punishable under section 20: Indian Penal Code. 

THe jury by an unanimous verdict found Aiman Bibi, Saripali 
‘Khan and Abdul Rahim guilty of criminal conspiracy to commit 
murder under section 302 read with 120B. They found Abdul 
Latif not guilty. They also stated that there was no sufficient 
evidence that any of these accused committed murder of Mahom- 
mad Sikdar. The learned Sessions Judge accepting the unani- 
mous verdict of the Jury sentenced the three appellants to transpor- 
“tation for life. 

From the above statement of the charges it is apparent that 
‘Saripali Khan was convicted of an offence for which no charge 
had been framed against him. But we bold that section 535 Cri- 
‘minal Procedure Code is applicable in the present case. That 
section provides that no finding or sentence pronounced or passed 
shall be deemed invalid merely on the ground that no charge was 
framed unless in the opinion of the Court of appeal or revision 
failure of justice has in fact been occasioned thereby. }t is contended 
on behalf of the appellants that this section is not applicable and 
only applies toa trial where no charge at all had been framed, 
In our opinion this contention is not correct and the section is 
applicable to a case in which no charge had been framed of the 
‘offence of which the appellant has been convicted. We are‘unable 
to hold and it has not been contended before us that this appellant 
Saripali Khan has in fact been prejudiced, or in other words that 
there has been failure of justice occasioned by the omission of the 
charge. The learned Sessions Judge in his charge to the jury stated 
that all the accused had been charged under section 302 read with 
120B Indian Penal Code. We cannot believe that such a remark 
would pass unchallenged by the appellant representative if it had 
not been understood at the trial that he was being tried on this 
charge. Further, on the charges as actually framed, the jury had -to 
determine whether there was in fact a conspiracy in which Saripali 
Khan tdok part since in the charges framed both against Abdul 
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1925. Saripali Khan is alleged to be one of the conspirators. Having 
Abdul regard to these facts we are unable to hold that a failure of justice 

v has in fact been occasioned by the omission to frame a specific 

King-Emperor. : N ERTS 
T charge of conspiracy against the appellant Saripali Khan. 


Another point urged on behalf of the appellants relates to cer- 
tain statements made by two of the appellants Aiman Bibi and 
Saripali Khan. It is contended firstly that these statements 
should not have been admitted in evidence as against the appellant 
Abdul Rahim, and secondly, that they were not admissible in 
evidence at all. So far as the first point is concerned it is clear 
from the charge that the statements were not treated as evidence as 
against the first appellant. The learned Sessions Judge told the 
jury more than once that these statements were not evidence 
against Abdul Rahim. He has referred to them in parts of his 
judgment without always respecting this warning, but it appears that 
then he was dealing with the case as against either Aiman Bibi or 
Saripali Khan, and as against each of them their individual state- 
ments were evidence which the Jury could consider. (tis urged 
on the authority of Queen-mpress v. Bhatrab Chunder Chucker- 
éutty (1), that these statements not being confessions could 
not be recorded under section 164 Criminal Procedure Code. A 
careful examination of this ruling shows that this was not the 
point that was decided in that case. What was held was that a 
certain statement of the nature of confession which had not been 
recorded under section 146 Criminal Procedure Code could not 
be admitted in evidence as Having been recorded under section 
364 Criminal Procedure Code. So far as the particular point now 
argued is concerned we are in agreement with the view expressed 
by a Divisional Bench of this Court, Legal Remembrancer v. Lalit 
Mokan Singh Roy (a), in which it was held that the word ‘states 
ment’ in section 164 Criminal Procedure Code is not limited to 
a statement by a Witness but includes that made by an accused 
and not amounting to a confession. Here the statements, though 
of a somewhat incriminating nature, are self-exculpatory and were 
duly recorded in accordance with the provisions of section 164 
Criminal Procedure Code. On the view we take it is clear that 
they were rightly admitted in evidence. 

We can find no serious misdirection in the charge to the Jury, 
Reading the charge as a whole it was distinctly in favour of an 
acquittance rather than of a conviction. It would have been better 


a f1) (1898) 2 C. W. N.: 7020 (2) (1921) I. L. R. 49 Calc. 169. 
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if the learned sessions Judge had stated at greater length how he 
explained the various relevant sections of the Indian Penal Code 
to the Jury and did not merely state that these sections had been 
read and explained. But we cannot hold that he in fact did not 
properly explain them. It would also have been better if in 
explaining these sections he had done so by applying them to the 
facts of the case and clearly told the Jury what was necessary for 
them to find with reference to these facts in order to come toa 
verdict of guilty on the various charges framed. But we are 
unable to hold that there was such misdirection as would result 
in miscarriage of justice. The evidenceas against the appellants 
is not very strong and depends on the evidence of witnesses whose 
credibility might perhaps be doubted. But the weak points in 
the case were fully put to the jury and there was certainly evidence 
` from‘which they might draw, as they have drawn, the inference 
that the appellants were members of a conspiracy to murder 
Mahomed Sikdar. ' : l 
For the above reasons we dismiss this appeal, 


A. T. M. Appeal dismissed. 


FULL BENCH. 


Before Sir Hugh Walmsley, Knight, Judge, Sir William Ewart 
Greaves, Knight, Judge, Mr. Justice Cuming, Mr, 
Justice Mukerji and Mr. Justice Chakravarti, 


NARENDRA CHANDRA RUDRA PAL 
© D 
SABARALI BHUIYA.* 


Evidence—Reading over—Criminal Procedure, Code (Act V of 1898), Secs. 
145, 360—‘ Accused’—Non-compliance with provisions of section 360, 
effect of. 

Per Walmsley and Greaves $¥: Section 360 of the Code of Criminal 

Procedure is applicable to an enquiry under section 145 of the Code subject 


*Full Bench Reference No. 1 of t925in the matter of Reference No. 7 of 
1925 by Banamali Sen Esq. Officiating Second Additional Sessions Judge, 
Dacca, dated the 7th January, 1925. 
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to the qualification that ta proceedings under that section, to each witness 


must be read over the deposition which he gives, but itis not necessary 
that either ‘the parties to the proceeding or their pleaders should be 
‘present. f i 


Per Walmsley, Greavesand Cuming FJ: The parties to the proceedings 
under section 145 of the Code of Criminal Procedure are not accused and 
their attendence at the reading over of the evidence is not necessary. 


Fer Cuming, J Section 360 of the Code of Criminal Procedure is 
inapplicablé to. an enquiry under section 145 of the Code. 


An ‘accused is a person charged with an infringement of the law -for 
. which he-is liable if found guilty to be punished. 


‘Proceedings under Chapter XU of the-Code are quasi civil proceedings to 
rdetermine who shall be plaintiff and who defendant in the civil suit and to 
ı prevent breaches of the peace. 


Fer Mukerji and Chakravarti FF: The provisions of section 360 of the 
~Cods ef Criminal Procedure are applicable to proceedings under section 145. 


The word accused’ is sto be read in both its wider and narrower 
sense according to the context of the various sections. This word has been 
-used in section 360 A its wlder significance. f 

Per Mukerji, f: The expression ‘accused’ means not merely a person 
who is accused of baving committed an offence, and who is therefore an 
accused ‘person in the narrow sense of the expression, but includes also a person 
against whom some accusation or allegation has been made or some 
information has been received, by reason of which the Criminal Court 
is called upon to take action. In its wider sense it would include not merely 
persons accused of offences before a Criminal Court but also persons: against 
whom proceedings are instituted under the Code of Criminal Procedure in any 


1 


_ such Court : Benode v, Emperor (1) dissented from. 


It is not necessary ina criminal trial or inquiry that there should always be 
present in the proceedings a complainant or somebody who is inthe position of 


a complainant. 

The Criminal Procedure Code deals with procedural law and a Court has 
always inherent power to shape and mould its procedure in such a way as may 
be necessary to meet the requirements of each particular case or class of 
cases. ; 

The provisions of section 360 Criminal Procedure Code are mandatory. 


Non-compliance with the provisions of section 360 Criminal Procedure Code 
vitiates `a trial. ; 

Held by the Full Bench, that asin the present case the depositions of 
“the witnesses examined were not read over, the trial was vitiated and the case 
‘was remitted for retrial, i 

© Reference under section 438 of the Code of Criminal Proce- 
‘dure. ` “ ; 


oy 
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Proceeding under section 145 of the Code of Criminal Proce- 
dure, 
The material facts appear from the following Reference by the 
Sessions Judge. 
Reference. 


! 


I. A brief analysis of the case.—A proceeding under section 145 
Criminal Procedure Codé., was . started against the two parties (rst 
party and and party) in respect of 4 plots of land in.Mouza Dalirpur 
Patuli, by the learned Deputy’ Magistrate of Narainganj. These 
plots appertained to a jote which belonged to one Nizamuddi of 
Dalirpur. The latter sold the jote to Nabarali in Jaistha, 1329. 
Since his purchase Nabarali was in possession of the jote and he 
again sold it to rst party in Jaistha 1330 who began to possess the 
same but the and party began to interfere with his .possession and 
there was likelihood of breach of the peach and hence the proceed- 
ing under section 145 Criminal Procedure Code was. started. 
The case for the 2nd party was that he and his five brothers were in 
possession of the disputed jote since Bhadra 1329 by purchasing 
it from Nazimuddi and his sister Sayalanessa and the znd party 
denied the title and possession of the rst party or of his vendor 
Nabarali. The learned Lower Court found in favour of the 1st 
party and hence the 2nd party preferred the motion. 

ll. Zhe order recommended Jor Revision.—The order passed . in 
favour of the rst party. 

LIZ, Under what particular portion of that order an error ona 
point of law exists.—There was no trial according to law. l 


IV, Zhe grounds upon which the order should.be reversed —The 
mandatory provisions of section 360 Criminal Procedure- Code.; 
were not complied with, The Magistrate in his report states that 
the procedure in a case under section r45 Criminal Procedure Code 
is that a summons case and the provisions of section 360 Criminal 
Procedure Code are not applicable in such a case. 


I think the view of the learned Magistrate is wrong. Ina very 
recent case, In Rev, Case No. 589 of 1924, Aswini Kumar 
Dutta Petitioner, v. Putia and Abdul Latif Opposite’ Party. 
decided by the Hon'ble Calcutta High Court,'on 1a-9-24 it was held 
‘that section 360, Criminal Procedure Code is applicable to a case 
under section 145, Criminal Procedure Code, and as thé provi- 
sions of section 360 were Hot complied with the enquiry was 
vitiated. 


In the present case the provisions of section 360 Griininal 
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Procedure Code were not complied with in the case of any of the 
witnesses examined in the case. The trial was therefore vitiated 
and the order of the learned Magistrate should be reversed and 
case may be remitted for retrial according to law. 

This Reference under section 438 Criminal Procedure Co e 
came on for hearing before Panton and Mukerji JJ. who referred 
the matter to the Full Bench by the following judgment. 

Panton and Mukerji JJ. :—This isa Reference made under 
section 438 Criminal Procedure Code by the Second Additional 
Judge of Dacca, recommending that an order made under 
section 145 Cl. (4), Criminal Procedure Code in favour of the 
first party to proceedings under that section may be set aside on, 
the ground that in recording the evidence of the witnesses 
who were examined in those proceedings the mandatory 
provisions of section 360 Criminal Procedure Code were not 
observed by the Court holding the enquiry. The secund party in 
their application for revision alleged in Ground No. 3 thereof that 
the said provisions were not observed, and the learned Judge was 
satisfied on an examination of the record that the said ground 
appeared prima facie to be well founded “and he thereupon called 
for a report from the Deputy Magistrate who held the enquiry. The 
learned Deputy Magistrate then submitted a report in which he 
did not state that the provisions were complied with, but stated that 
the procedure in a case under section 145 Criminal Procedure Code 
is that of asummons case and that the provisions of section 360, 
Criminal Procedure Code, are not applicable to such a case. 

The question therefore which arises is whether the provisions 
of section 360 Criminal Procedure Code are applicable to an 
enquiry held under section 145 Criminal Procedure Code. 

There is a clear conflict of judicial opinion, so far as this question 
is concerned. A Division Bench of this Court in Criminal Revi- 
sion Case No. 589 of 1924 decided on the 12th September 1924, 
that section 360 Criminal Procedure Code is applicable to pro- 
ceedings under section 145 Criminal Procedure Code. This is 
the decision on the strength of which the learned Judge has 
made the Reference in the present case. Another Division Bench 
of this Court in Criminal Revision Case No. 960 of 1924 decided 
on the 26th November 1924, also held that the said provisions 
do apply to these proceedings. One of us was a party to both 
these decisions. On the other hand in Criminal Revision Case 
No. 906 of 1924 (1), there was a difference of opinion on this 


(1) (1925) 41 C. L. J. 357. 
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question between two learned Judges, one of whom was a party 
tothe decision in Criminal Revision Case No. 589 of 1924 men- 
tioned above. This matter on such difference of opinion was 
referred to another learned Judge under the provisions of section 
429, Criminal Procedure Code who on the 27th February, 1924, 
held that the provisions of section 360 Criminal Procedure Code 
are not applicable to proceedings under section 145, Criminal 
Procedure Code. The learned Judge was of opinion that it 
was a point which should be laid before a Full Bench for decision, 
but felt that as he did not -constitute a Division Bench he had no 
option but to decide the matter himself, 

‘The question is of general importance and, in our opinion, calls 
for immediate decision. 

We must necessarily differ from one or other of the views taken 
in the decisions we have mentioned. We accordingly refer the 
case to a Full Bench under rule 5 of Chapi VII of the High 
Court Rules, Appellate Side. 

Mr. Pugh and Babu Profulla Chandra Chakravarti for the 
First Party. 

Babu Dwijendra Krishna Dutt, for the Second Party. 

The judgment of the Full Bench was az foilows :— 

Walmsley J:—The question referred is whether the provi- 
sions of section 360 Criminal Procedure Code, are applicable to an 
enquiry under section 145, Criminal Procedure Code. The diffi- 
culty arises from the requirement that the deposition of each wit- 
ness should be read over ta him in the presence of the accused, 
if in attendance, or of his pleader, if he appears by pleader, and the 
question for our decision becomes nothing more than this, vz., 
whether persons against whom proceedings under section 145 
Criminal Procedure Code, have been initiated are accused within 
the meaning of section 360, Criminal Procedure Code. 

The word “accused” is one of the words that have not been 
defined in any statute. Our attention has been drawn to various 
decisions in which a definition has been attempted. For the purpose 
for which those decisions were given, they may be accepted as 
correct ; but I do not think it necessary to consider whether the 
definition may be regarded as satisfactory for all purposes, for to my 
mind they have been rendered obsolete by the changes introduced 
in section 340, Criminal Procedure Code, by Act XVIII of rgz3. 
That section before the amendment ran “Every person accused 
before any Criminal Court may of right be defended by a pleader.” 
It now runs “Aay person accused of an offence before a Criminal 
Court or against whom proceedings are instituted under this Code 
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in any such Court may of right be defended by a pleader.” The 
second clause says that “any person against whom proceedings are 
instituted in any such Court under section 107, or under Chapter 
X, Chapter XI, Chapter XII or Chapter XXXVI or under section 
552 may offer himself as a witness in such proceedings.” The first 
clause recognises two classes of persons who may be before a Court, 
those who are accused of an offence, and those against whom 
proceedings under the Code are instituted, and the second clause 
emphasises the distinction by enacting that many of those of the 
second class may offer themselves as witnesses in such proceedings. 
In my judgment the effect of this amendment is to narrow the 
meaning of the word “accused” and to limit it to those who are 
accused of an offence. With all deference to those who take a 
different view I do not think that any of the alarming results which 
they picture will follow from attributing tothe word “accussd” the 
narrow meaning. As for the suggestion that the provisions of 
section 360 Criminal Procedure Code, will cease to apply to evi- 
dence given in proceedings under section 145, Criminal Procedure 
Code, I see no difficulty in reading the first clause of section 360 
as meaning that the evidence is to be read over to the witness in 
the presence of the accused if there is one, that is to say, in proceed- 
ings under section 145 Criminal Procedure Code, to eacti‘witness 
must be read over the deposition which he gives, but it will not 
be necessary that either the parties to the proceediig or their 
pleaders should be present. 

. This view is I think in accordance with the provisions of the 
law, andit has in its favour that it avoids the immense practical 
dfficulties that might result from the other view, and that it does 
not damand in summary proceedings as to possession a more 
elaborate procedure than is prescribed for the civil proceedings 
which will finally determine questions of title. 


My answer to the reference, therefore, is that the provisions of 
section 360, Criminal Procedure Code, do apply to proceedings 
tinder section 145, Criminal Procedure Code, subject to the quali- 
fication that in proceedings under that section there is no accused 
whose presence at the reading of the evidence is necessary. 

Greaves J:—I agree with the judgment just delivered by 
my learned brother Mr. Justice Walmsley and with the reasoning 
on which it is founded and I do not think it necessary to deliver 
4 separate judgment. 

Cuming J :—The question that has been referred to the Full 


Bench is whether the provisions of section °360, Criminal Procedure 
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Code, are applicable to an enquiry held under section 148 of the 
Criminal Procedure Code or in other words to proceedings under 
Chapter XII Criminal Procedure Code, 

I would answer the question in the negative and hold that 
section 360 has no application whatever to proceedings under 
Chapter XII, the Chapter in which the section 145 is found. Section 
360 provides that (x) as the evidence of each witness taken under 
‘section 356 or section 357 is completed, it shall be read over to 
him in the presence of the accused or of his pleader if he appeats 
by pleader and shall, if necessary, be corrected. 

This is the material portion of the section which we now have 
to consider. The argument which has been put forward to us is 
that the expression ‘accused’ in the section includes the “parties 
referred to in Chapter XII and that it is in their presence that 
the evidence must be read over to the witness and further: that 
even if they cannot be considered as accused still so much of*'the 
section as relates to the reading over to the witness must ‘be com- 
plied with. 

In my opinion the expression “accused” in section 360 cannot 
and does not include the parties referred to in Chapter XII, neither 
does the section contemplate that in case coming under Chapter 
XII so much of the section must be complied with as relates to 
the reading over of the evidence to the witnesses. 

I shall deal first with the contention that the expression 
‘accused’ in section 360 includes the parties to a proceeding under 
Chapter XII. The learned Vakil has contended that an accused 
person is a person over whom the Magistrate or other Court is exer- 
cising jurisdiction and in support of this argument he relies on the 
case of /hoja Singh v. Queen-Empress (1) which followed the case 
of Queen-Empress v, Mona Puna (2). These decisions undoubtedly 
support the learned Vakil’s contention, but with great respect to the 
learned Judge to carry this definition to its logical conclusion 
would involve some startling results. For instance, the Court 
clearly exercises Jurisdiction over a witness for its issue of a summons 
on him and if he disobeys can issue a warrant and arrest him and 
punish him for disobeying the summons. This, I presume, is exer- 
cising jurisdiction over him. Soa witness is an accused. 

Section 342 (4) says an accused ‘shall not render himself liable 
to punishment for refusing to answer such question or giving false 
answers to them and further no oath shall be administered to an 
accused. Therefore no oath can be “administered to a witness and 


(1) (1896) 1. L. R, 23 Calc. 493. (z) (1892) I. L. R. 16 Bom. 661, 
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also being an accused he cannot be compelled to answer any ques- 
tion nor can he be prosecuted for giving false evidence. Yet section 
5 of the Indian Oaths Act (X of 1873) provides that oath shall be 
made by the following persons ; all witnesses, that is to say, all per- 
sons who may lawfully be examined or given or be required to give 
evidence by or before any Court. 

Further, a witness who refused to take an oath or answer any 
questions may be punished under section 178 and section 179, 
Indian Penal Code, and he may be punished under section 193 
for giving false evidence. To take yet another test, a juror 
is clearly a person over whom the Court exercises jurisdiction.» He 
attends in obedience to a summon, he can be punished for neglect- 
ing to attend. He is, therefore, according’ to the definition, an 
accused person, so no oath may be administered to him. 


Yet section 281, Criminal Procedure Code, provides that he 
shall be sworn under the Indian Oaths Act. It is not necessary to 
further labour these points. I need only say with great res- 
pect to the learned Judges that 1 am not prepared to accept a defini- 
tion which falls on the simplest tests being applied to it. The Code 
itself has not defined the expression ‘accused’. Possibly because 
the meaning of the term is so well known in its relation to Criminal 
Law that it requires no definition. 


I would define an ‘accused’ as a person charged with an 
infringement of the law for which he is liable, if found guilty to be 
punished. Turning now to the Code itself, which perhaps is the 
safest guide, in Chapter XII we never find the expression ‘accused.’ 
The persons concerned are always referred to as parties and section 
145 (7) provides for the substitution of a party’s legal representative 
on his death. Iam not aware thatthe legal representative of a 
person accused of any of the offences known tothe Penal Code 
can be substituted for him on his death. 

In other part of the Code, for instance, Chapters XVIII, AIX, 
XX, XXI, XXII, AXI, which deal with trials and enquiries 
preliminary to commitment, the expression ‘accused’ is always 
used to denote the person proceeded against. 

Let us, however, for the sake of argument, presume that the 
expression ‘accused’ in section 360 includes the parties to a 
proceeding under section «45 and see what remarkable results 
will follow. 

Presumably all the parties would be accused and therefore the 
evidence would have to be read over in the presence of all of 
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them. In many cases there are a very large number of parties. 
Still if they were present in the Court it might be possible. 

But it must be remembered that the parties to a proceeding 
under section 145 need not attend nor can they be compelled to 
attend nor if they choose to attend can they be compelled to 
temain, How would the evidence be read over inthe presence of 
those who did not attend. 

Moreover, those who did attend could prevent the evidence 
of their opponents being read over in their presence by at once 
leaving the Court when it was attempted to read over the evidence 
in their presence. The result obviously would be that no proced- 
ings under section 145 could be carried out for each party could 
render them impossible. Section 145 (4) provides that the Magis- 
trate shall receive all evidence as may be produced and take such 
further evidence as he thinks necessary but any party could, if 
section 360 applies to the Chapter XI/, render the taking of any 
evidence impossible. The Legislature clearly could not contem- 
plate such an absurdity and for this reason deliberately omitted 
‘“ parties” from section 360. Attempts have been made to argue 
that the Code makes a distinction between accused persons and 
that the expression “ accused” may be divided into two branches, 
persons accused of an offence and any person against whom pro- 
ceedings are instituted under section 107 or Chapter X, Chapters 
XI, XII, AXXVI or section 552 and reliance had been placed on 
section 340 (1) and (2) where these two classes- of persons are 
referred to. But this argument will not stand the simplest test. In 
section 342 the expression used is “ accused’? which would presum- 
ably include both the branches, viz., persons accused of an offence 
and parties to proceedings under section 145. No oath shail be 
administered to an accused and therefore no oath can be adminis- 
tered toa party toa section 145 proceeding, Yet section 340 (2) 
provides that a party may offer himself as a witness, 

Section 5 of the Indian Oaths Act provides that an oath shall be 
administered to a witness. It is not necessary to elaborate this 
point further. A very little consideration will ‘show at once the 
absurdities into which we are led if we accept the expression 
* accused’ in section 360 as including the parties toa proceeding 
under Chapter XII. 1 am, therefore, of opinion that the expres- 
sion ’ accused’ as used in section 360 does not include the parties 
to a proceeding under Chapter XII. : 

It has also been argued that even if the expression ‘ accused’ 
as used in section 360 does not include the parties toa proceed- 
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ing under Chapter XII still so much of the section must be observ- 
ed in such proceedings as relates to the reading over to the witness. 
That is to say, the evidence must be read over to the witness. I 
do not agree with the contention for the simple reason that it does 
not appear to me that the section requires it. 


The line of argument is that the Legislature enacted the section 
for the protection of the witness as well as of the accused and 
secondly that that unless the evidence is read over the witness 
cannot be prosecuted for perjury. The two arguments it will be 
seen are materially destructive for obviously if a witness, if the 
evidence were not-read over to him, could not be prosecuted for 
perjury he would be far better protected than if the evidence was 
read over to him so that if necessary he could be prosecuted. It is 
always dangerous to attempt to speculate as to what was or was 
not the intention of the Legislature in enacting any particular 
section of an Act. The Judge is liable to attribute to the Legisla- 
“ture what he himself thinks should have their intention and so 
twist the section to fit in with his own views as to what be thinks 
it ought to mean. Probably the safer course is to hold ¿that the 
Legislature intended exactly what it says. In the present section 
360 the Legislature provides that the evidence shall bs read over 
in the presence of the accused. If it contemplated that if there was 
no accused it should still be read over to the witness it would have 
said so, We cannot presume that the Legislature is ignorant of 
the provisions of the Code that it is enacting oramending. The 
next argument is that unless the evidence is read over to the wit- 
ness he cannot be prosecuted for perjury. I admit I cannot follow 
this argument. A prosecution for giving false evidence is based on 
the statement the person made in Court. This can be proved by 
many ways, ¢. g by oral evidence or the written record of what he 
said. Section 80, Evidence Act, would still apply to such a 
record, even though it had not been read over to the witness 
if the law did not provide that it should be read over to 
him. There is no particular virtue to be attached to the process of 
reading over the evidence to the witness as any one who has had 
any. practical experience of the operation realises. In the High Court 
Session trials the evidence is never read over and up to a short 
time ago the only record of it was the Judge’s note, Yet I never 
heard it suggested that a witness who gave false evidence in the 
High Court Session could not be prosecuted. Neither is the 
evidence read over to the witness in summons cases or in any case 
tried by a Presidency Magistrate. 
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A further argument has been put forward that section 360 comes 
after section 356 and section 357. Section 356 deals with the 
manner of recording evidence in enquiries under Chapters: XII and 
XVIII and also in trial before the Court of Sessions and Magistrate 
and it is argued that the section 360 refers to the evidence of each 
Witness taken under section 356 or section 357 and as the evidence 
in proceedings under Chapter XII are taken under section 356 
therefore section 360 must apply to evidence taken in proceeding 
under Chapter XII. I do not think this is correct. 

Section 356 is merely more general than section 360. Section 
360 refers to one branch of the evidence taken under section 356, 
viz., in case where there isan accused person, The reason for the 
distinction is clear. These proceedings under Chapter AII are 
guasi civil proceedings to determine who shall be the plaintiff and 
who defendant in the civil suit and to prevent breaches of the 
peace. 

No title is decided and no one’s life or liberty is in question. 
They were intended to be summary proceedings and not elaborate 
civil suits into which they are sometimes allowed to be converted. 

I am, therefore, of opinion that section 360, Criminal Procedure 
Code, has no application to proceedings under Chapter XII, Crimi- 
` nal Procedure Code. My learned brothers Walmsley and Greaves 
JJ., are of opinion that there should be a partial compliance and 
the evidence should be read over to the witness. Although I am 
unable to agree at the same time I do so far agree with them that 
if the deposition had to be read over the parties not being accused 
are not entitled to be present nor is their presence necessary when 
the evidence is read over. 

Mukerji J :—The question which arises upon the case referred 
to us under rule 5 of Chapter VII of the High Court Appellate 
Side rules is whether the provisions of section 360 of the Code of 
Criminal Procedure are applicable to an inquiry held under section 
145, Criminal Procedure Code. 

In my judgment in the case of Hira Lal Ghose v, Emperor (1), 
I have endeavoured to show that section 360 Criminal Procedure 
Code is intended not only to protect the witness but also to safe- 
guard the interest of the accused, and that the failure to observe 
its provisions may materially affect the witness and may also deprive 
the accused of a very valuable right which the law secures for him. 
The question which arises in this reference is whether these 


(1) (t9a4) J. L. R. ga Cale. 1593 41 C, L J. 233e 
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salutory provisions were intended to apply to an inquiry held under 
section 145 Criminal Procedure ‘Code. 


The mode of recording evidence in an inquiry under section 
145 Criminal Procedure Code is prescribed in section 356. 
Criminal Procedure Code. That section expressly lays down 
that in inquiries under Chapter XII—and section 145 is one of the 
sections in that Chapter—the evidence of each witness is to be 
taken down én extenso as contradistinguished from merely making a 
substance thereof as prescribed in section 355 Criminal Procedure 
Code. Section 360, Criminal Procedure Code provides for the pro- 
cedure to be followed in regard to the evidence recorded under 
section 356 and makes no reservation or exception in respect 
of evidence recorded under that section in this case of inquiries 
under section 145, Criminal Procedure Code. Prima facie, there- 
fore, section 360 would seem to apply to inquiries held under section 
145, Criminal Procedure Code. Itis said, however, that there is a 
difficulty in applying section 360 to an inquiry under section 145 
by reason of the provi.ion therein that the reading over of the 
deposition to the witness should be in the presence of the accused, 


` if in attendance, or of his pleader, if the accused appears by a plea- 


der. The objection in substance is that the term ‘ accused” is not 
applicable to a party to a proceeding under section 145 . Criminal 
Procedure Code. I propose to deal with the grounds upon which 
this objection is based ; but before I do so, I should hke to observe 
that even if it be assumed that the objection is well-founded, I 
can see no appreciable reason why so much of the section should 
not be held to be applicable as can possibly be applied, that is to 
say, why the evidence when completed should not be read over to 
the witness himself on the footing that there is no accused either in 
attendance or appearing by pleader. 


In several reported decisions to which our attention has been 
drawn a view has been expressed that in certain sections of the 
Criminal Procedure Code the word * accused” has been used in its 
wider significance as meaning 2 person over whom a Criminal 
Court is exercising jurisdiction. This view is considered by some 
to be unsound as then the word “ accused” would include a wit- 
ness or a juror, because a Criminal Court exercises jurisdiction 
over witnesses and jurors as well. According to them the word 
“accused” wherever it has been used in the Code, must be taken 
to mean a person charged with an infringement of the law for which 
if convicted he is liable to be punished. With all respect to those 
who are of this opinion, I do not think that this objection needs any 
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serious consideration, as it is quite clear that the learned Judges 
used the word “jurisdiction” in a sense wholly different from 
what. has been understood by the critics. " Jurisdiction” of a 
Court may have to be considered with reference to various matters 
and its meaning and import varies according to the matter 
with reference to which it is considered. For instance, in the 
case of a Criminal Court, it exercises jurisdiction over a particu- 
lar local area in respect of certain offences, in cases or proceedings 
ofa particular kind, as against persons parties thereto, as regards 
witnesses, with regard to jurors or assessors or others who may 
shave to assist in the administration of justice, or in relation to other 
matters. The conception of jurisdiction in each of these instances 
is fundamentally distinct from that in the other. The definition 
perhaps is not scientific but its meaning is quite clear. It means 
that the word is used in its wider sense as meaning not merely 
persons who are accused of having committed offences, and who 
are therefore accused persons in the narrower sense of the exprese 
sion, but includes also persons against whom some accusation or 
allegation has been made or some information has been received, 
by reason of which the Criminal Court is called upon to take 
action. In its wider sense it would include not merely persons 
accused of offences before a Criminal Court but also persons 


against whom proceedings are instituted under the Code of Crimi 


nal Procedure in any such Court, 

It is said that this wider meaning cannot be attributed to the 
word “ accused” for the following reasons : (f) the word " accused” 
does not find a place in Chapter XII ; (i) there is no machinery 
for enforcing the attendance of a person who is a party toa pro- 
ceeding under section 145, Criminal Procedure Code, and so there 
may be cases in which he will neither attend nor appear by a plea- 
der, and a criminal trial or inquiry in which the “accused is absent 
is an anomaly which cannot be permitted ; (fff) in a case under 
section 145 the several parties will all be in the position of accused 
persons so that the proceeding will then be a proceeding with no 
complainant but only accused persons. 

As regards (šf) it would appear that the expression “ accused 
_ person” does not find mention in Chapter VIII as well; and the 
logical effct of this process of reasoning will be to hold that persons 
who are dealt with under the preventive sections in that Chapter 
are also not accused persons. This is a view which was propounded 
by this Court in the almost solitary decision in the case of Benode 
Behary Nath v. Emperor (1), the authority of which, sitting asa 

(4) (1922) I. L. R. ïo Calc. g58; 39 C. Ls J. 75. 
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member of this Bench, I am not prepared to accept as binding. 
That decision, in my opinion, does not lay down the law correctly, 
With all respect to the learned Judges who decided that case, I 
must say I do not agree with the reasons given by them and the 
decision is against a consensus of authority, the weight of which is 
overwhelming. It certainly seems somewhat repugnant to one’s 
conception of an accused person to think that a person who can be 
arrested, detained in custody, put on bail, restrained by imposition 
of an order for furnishing security and sent to prison in default 
thereof—a person whose liberty may be curtailed or taken away in 
this way—is not an accused person and therefore not eligible to 
such rights, privileges and protection as an accused person may have 
under the law. The absence of the word “ accused” in Chapter 
XII, therefore, in my opinion, affords no criterion. As regards (f), 
inquiries under the Criminal Procedure Code and trials held for 
offences under some special laws, in the absence of accused persons, 
are not unknown ; they are criminal inquiries and trials all the 
same. If there is no attendance by the accused or appearance by 
pleader on his behalf that part of section 360 cannot possibly be 
observed, but that is all that it comes to, This is what happens when 
evidence is recorded under section r2 Criminal Procedure Code, 
This again is what happens when the trial or the inquiry is held 
in the absence of the accused, his attendance being dispensed with 
under section 540A, Criminal Pracedure Code, in a case in which 
he is represented by a pleader ; it should be remembered that in 
such a case the pleader only represents him but he does not 
appear by the pleader as he does under section 205, Crfminal 
Procedure Code. As for (ii), I do not see why all the disputing 
parties should not be considered as belonging to the category of 
accused persons ;and after all it is not necessary in a criminal 
trial or inquiry that there should always be present in the proceed- 
ings a complainant or somebody who isin the position of a com- 
plainant ; for what happens when a Magistrate takes cognizance 
of an offence of his own knowledge or suspicion under clause (c) of 
section r90 Criminal Procedure Code. These objections, in my 
opinion, do not militate against the view that the parties under 
section 145, Criminal Procedure Code, may be regarded as accused 
persons. 

Another objection which is said to be more serious is based _ 
upon the provisions of section 340 as recently amended. It is said 
that a person against whom proceedings under Chapter XII are 
instituted may now offer himself aş a witness in such a proceeding 
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and consequently that we shall be landed in this position that an 
accused person will be competent to be examined as a witness and 
yet no oath shall be administered to him under the law. In my 
opinion no difficulty need be felt on the ground that the accused per- 
son will bave to be examined as a witness, for itis not a compulsory 
examination but such examination will be held only if the person 
himself offers to be examined as a witness. The Legislature simply 
removed in the case of some particular classes of accused persons 
a disability, which ordinarily attaches to accused persons and they 
put in that way in their statement of Objects and Reasons for the 
amend ment. The accused was at one time not a competent or 
compellable witness under the English Common Law but the posi- 
tion has now greatly changed in consequence of a series of statu- 
tory provisions. The Indian Legislature is gradually making an 
advance in that direction. The further objection, namely, that 
in this view, such a person will be a competent witness, if he offers 
himself as one, and yet will not be able to be examined on oath, 
assumes that the word “accused” is used in the same sense in all 
parts of the Code and that it is used in the same sense in the 
Indian Oaths Act, For the latter assumption there is no founda- 
tion : and as regards the former I propose to examine whetber it is 
correct to assume that the word is used in one and the same sense 
in all parts of the Criminal Procedure Code. 


In the Codes of 186r and 187r, the word “ accused” and 
the expressions ‘‘accused person,” “ person accused of an 
offence,” ‘‘ person charged with an offence,” and ‘' offender” 
were used without anything to indicate that any distinction 
was meant. The same was the state of things, though 
not quite so largely in the Code of 1882. In the Code of 
1298 a person against whom an order for maintenance was applied 
for was designated an accused person and it was provided that he 
might tender himself as a witness and that in such a case he should 
` be examined as such [Section 488, sub-sections (7) and (9) of Act V 
of 1898]. Act V of 1898 was an Act to consolidate and amend 
the law relating to Criminal Procedure. The Acts of 1923 were 
merely amending Acts. The policy of the law has to be gathered 
from a study of the Act of 1893 with the aid of such light as may 
be afforded by the amendments subsequently made thereto. In the 
face of the provision contained in sub.sections (7) and (g) of sec- 
tion 488 of Act V of 1898 to which I have just referred it 
cannot possibly be contended that the Legislature used the 
expression “accused person” in all parts of the Code in the 
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narrower sense of meaning 4 person accused of an offence. This 
conclusion is further supported by a consideration of the anend- 
ments introduced in 1423 in at least two places. In section 
340 the words in the Code of 1898 were, “Every person 
accused beore a Criminal Court.” They have been substituted 
by the words ‘‘ Every person accused of an offence before a Crimi- 
nal Court or against whom proceedings are instituted under this 
Code in any such Court.” This to my mind clearly shows that 
an “accused person” is not identical with a “person accused of an 
offence,” and I can find no reason to hold that the word “accused” 
when it was used in the Code of 1898 and where it has retained 
its place after the amendment may not include both the classes of 
persons mentioned above, unless there is something in the context 
repugnant to that meaning. The other instance is still more clear. 
In section 436 of the Code of 1898, the words “any accused person 
who has been discharged” have been altered to “any person accused 
of an offence who has been discharged.” This also in my judgment 
shows that where the word has not been altered it is capable of 
the wider meaning. Reference may also be made in this connec- 
tion to section 499 which applies not merely to persons accused of 
an offence but also to those dealt with by Chapter VIII of the 
Code, and the marginal note to that section runs as “Bond of 
accused and sureties.” In the Chapter dealing with enquiries in 
trials relating to offences the word “accused” wherever it occurs 
necessarily means a person accused of an offence. In the case of 
general provisions relating to enquiries or trials, in such of them . 
as relate to procedure applicable to all proceedings under the Code, 
the word “accused,” in my opinion, is used in its wider significance 
unless the context suggests a narrower meaning. I can see nothing 
in section 360 which suggests the narrower meaning and in my 
opinion it will not be right to restrict the meaning of the section 
in that way. The Code does not define the word and the Legislature 
does not say that it is to be taken in the same sense wherever it has 
been used inthe Code. The word has no well-defined or recog- 
nised meaning in other systems of law ; the word “defendanvw” being 
more often used instead of the word “accused.” To build ano 
argument on a supposed policy on the part of the Legislature 
when really there is none and to assume a uniformity and on 
such assumption to attempt to explain away diversity is, 
in my opinion, fallacious. With regard to other matters 
as well dealt with by the Code there is diversity and it 
is futile to attempt to evolve a consistent scheme, F have 
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dealt with one such instance in the case of Bakadur Molla v. 
Ismail (1). 

To put the narrower interpretation will lead us to absurdities and 
in a way revolutionise the system of Criminal Procedure. I give 
a few instances. A part of section 344 will not apply with the result 
that it will be permissible to remand a person in custody against 
. whom proceedings under the preventive sections have been taken, 
for any length of time. Section 361 will not apply; the inter- 
pretation of the evidence given in a language which the person 
proceeded against does not understand will not be necessary and 
the inquiry held in that manner will be opposed to all principles 
of criminal jurisprudence. Section 362, sub-section (2 A) will not be 
applicable, and no memorandum of the statement of the person will 
have to be made though the case is an appealable one, and the 
appellate Court will have to deal with the appeal not knowing what 
the-appellant had stated in his examination. Section 364 will not 
apply, and there will be no provision for recording the examination 
of such a person. A part of section 435 will not apply, and if such 
person is in confinement, no order for his release could be made 
by the District Magistrate pending the examination of the record 
by him, as section 498 does not apply to the District Magistrate, 
Section 439 sub-section (2) will not apply and there wlll be no bat 
to the High Court setting aside an order of discharge without 
hearing the party in whose favour it has been made as under section 
440 he will not have aright to be heard. Section 526, sub-sections 
(5), (6) and (8) will not apply, and it will not be possible to make 
an order for furnishing bond, nor will any notice be necessary, and 
- no adjournment of the inquiry will be compulsory inspite of the 
notification of an intention to move the High Court for transfer. 
Section 367, sub-section (6) provides that an order under section 
118 or section 123, sub-section (3), shall be deemed a judg- 
ment ; but section 371 will not apply and the party dealt with 
by such an order will not be entitled to a copy of it, 
Section 383 will have no application, and there will be no provision 
for issuing a warrant for committing to jail a person who has failed 
to furnish the bond called for from him under the preventive 
sections. 

I do not see any reason why the limited meaning should be 
attached to the word so as to give rise to inconsistencies and 
difficulties, some of which will have the effect of denying justice and 
others paralysing the administration of it, 

(1) (1924) a9 C. W, N. 151. 
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I am clearly of opinion, that the word * accused” has not been 
used in the same sense in all parts of the Code. The Code deals 
with procedural law and a court has always inherent power to shape 
and mould its procedure in such a way as may be necessary to 
meet the requirements of each particular case or class of cases. In 
my opinion the word “ accused” has been used in section 360, 
Criminal Procedure Code, in its wider significance and the provi- 
sions of the section are applicable to a proceeding held under sec- 
tion 145, Criminal Procedure Code, and the said provisions should if 
practicable, be applied in their entirety to such proceedings. If, 
however, a party or the parties to the proceedings do not care to 
attend or appear by pleader at the reading over of ‘the deposition, 
there is no conceivable reason why so much of the provisions as it 
is possible to apply should not be complied with. 

In the present case it is not disputed that the provisions of 
section 360, Criminal Procedure Code, were not complied with, and 
the said provisions being mandatory the trial must be held to have 
been vitiated. Accordingly, in my opinion, the order passed by 
the learned Magistrate’ should be set aside. 


Chakravarti J :—The question referred tothe Full Bench for 
decision is stated in the order of reference in these words ;—“Whe- 
ther the provisions of section 360 Criminal Procedure Code, are 
applicable to an enquiry held under section 145, Criminal Procedure 
Code”, At the very outset I must point out that the question before 
us is not what is the precise meaning of the word “accused” as 
used in section 360, clause (1) of Criminal Procedure Code. 
This is necessary because it seems to me that any answer to the. 
latter question may not furnish any definite answer to the question 
we are to decide although it isthe use of this word in the 
section which has led to the divergence of views on this 
question. - 

Now the Chapter in which section 360 finds its place is Chapter * 
XXV which purports to lay down “ The mode of taking or record- 
ing evidence in Inquiries and Trials.” The sections which follow 
are therefore of general application but, an examination of these 
sections will make it clear that some of the provisions are ofa 
limited application and that is owing to the use of the word 
“ accused” which has not been defined in the Code. 

I confess I do not see that the Legislature by the recent amend- 
ment of section 340 of the Code have in any way made the posi- 
tion ‘clearer. 

The word “ accused” used in section 340 before amendment 
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was interpreted by this High Court and other High Courts to 
have a wider significance than the word has in common parlance 
in which an accused person is understood to be a person accused of 
an offence punishable under the law. To make the provisions of 
section 340 of the Code applicable to proceedings under Chapters 
X, XI, XII, etc., the word “accused” was read in a wider sense. 
By the amendment the Legislature have adopted the view expressed 
by the High Courts and with a view to make their meaning clear 
seation 340 was amended as follows :— 

Section 3g0.—(1). Any person accused of an offence before a 
Criminal Court or against whom proceedings are instituted under 
this Code in any such Court may of right be defended by a 
pleader. 

(2) Any person against whom proceedings are instituted in any 
such Court under section 107, or under Chapter X Chapter XI, 
Chapter XII or Chapter XXXVI or under section 552 may offer 
himself as a witness in such proceedings, > _ 

Therefore ° an accused” before amendment was understood to 
mean “‘ any person accused of an offence” and also a person as party 
to a proceeding under Chapters X, XI, etc. The Legislature have 
-used the word “ accused” in a number of sections in Chapter XXV 
after the amendments but without the qualification by adding the 
words “ofan offence’. Can it not therefore be understood that 
the Legislature left the word to be interpreted according to the 
context so as to mean one or the other thing. 

An examination of the sections of this Chapter shows that the 
word as used in some of the sections means “a person accused of 
an offence” and cannot mean anything else. 

The word “accused” in section 340, clause (I), is undoubtedly 
used in its narrower sense. 1 may cite other sections, namely, 
section 344, 347: 348, 353, etc, in which the same limited sense 
is intended, But there are sections in which the word is used, as 
it appears to me, in its wider sense. Section 340, Criminal Proce- 
dure Code, as amended, provides that parties to proceedings under 
the Code other than those accused of an offence may give evidence 
in their own behalf but not parties under procedings held under 
section 110 of the Criminal Procedure Code. Section 342 (4), 
Criminal Procedure Code, provides as it did before amendment 
that “no oath shall be administered to ithe accused”. In my 
Opinion if the word “ accused” in this section is limited to a per- 
son accused of an offence a party to a proceeding who has not the 
benefit of section 340 (2) will also lose the protection of this section, 
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This could hardly be intended, To take other examples section 
356 clause (2) runs as follows :— 

“ When the «evidence of such witness is given in English, the 
Magistrate or Sessions Judge may take it down in that language 


~~ with his own hand, and, unless the accused is familiar with English, 


or the language of the Court in English, an authenticated transla- 
tion of such evidence in the language of the Court shall form part 
of the record,” 

There is no reason to hold that a party in a proceeding under 
Chapter XII shali be deprived of the provision of this section. 

Then section 36x runs as follows :— 

“(x) Whenever any evidence is given in a language not 
understood by the accused and he is present in person, it shall be 
interpreted to him in open Court in a language understood by 
him. 

“ (2) Ifhe appears by pleader and the evidence is given in a 
language other than the language of the Court, and not understood 
by the pleader, it shall be interpreted to such pleader in that 
language.” 

If the word ‘* accused” is understood here in its limited sense 
then a person who is a party toa proceeding under section 107 or 
iro, Criminal Procedure Code, may be proceeded with without his 
understanding a word of the evidence. This could not have been 
intended when it is borne in mind that these are general provisions 
for recording evidence. 

It appears to me therefore that there is no difficulty in reading 
the word “ accused” in both its wider and narrower sense accord- 
ing to the context of the various sections in this Chapter. 

Coming now to section 360 I donot see any reason why it 
should not apply to proceedings under section 145 in so 
far as the mode of recording of the evidence goes. The 


‘evidence has to be read over as the section requires and I 


do not see what practicable difficulty can arise if the party, 
whether ‘he is a person accused of an offence or not, takes 
part at the time of reading that evidence over to the witness. 
If such a party does not appear that can create no practical difficulty. 
If any party to a proceeding deliberately abstains from taking 
advantage of the safeguard provided by this section, he cannot be 
heard to say that the recording of the evidence was irregular, 
because it was not read over to the witness in the presence of the 
accused. On the other hand, the word ‘‘ accused”, if limited to a 
person, accused of an offence, will preclude amongst others parties 
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to proceedings under sections roy and rro of the Criminal Proce- 
dure Code from watching the “reading over of the evidence in 
- which they are as vitally interested as a person accused of an 
offence. I do not see any cogent reason why this section which 
provides “ the mode of taking or recording” evidence should be 
limited only to cases in which the party is a person accused of an 
offence, 

On the whole, therefore, my answer to the question put in the 
reference is in the affirmative and I think the word “ accused” in 
section 360 is- not used in the limited sense but is used in the 
wider sense of the word. 

The following order was then recorded : 

The result of these judgments is that a majority of the Court is 
of the opinion that the provisions of section 360, Criminal Proce- 
dure Code, do apply to proceedings under section 145, Criminal 
Procedure Code, to this extent at least that as the evidence of each 
witness is completed it must be read over to him. 

The majority of the Court is of opinion that the parties to the 
proceedings are not “accused”, and that their attendance at the 
reading over is not necessary. 

Regarding the particular case before us, our decision is that the 
reference made by the learned Sessions Judge must be accepted 
and the order made by the Magistrate in favour of the first party 
set aside because the learned Magistrate does not pretend’ to have 
complied with the provisions of section 350, Criminal Procedure 
Code, even to the limited extent indicated. 


ALT. M. ” i Reference accepted. 
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APPEAL FROM ORIGINAL CIVIL 


Before Sir Lancelot Sanderson, Knight, Chief Justice 
and Mr. Justice Buckland. 


T. D. KUMAR & BROTHERS 
I. 
BERUCK AND COMENS.* 


C. I. F. Coniraci—Vendors duty—Short delivery, 


Under the C. I. F. contract, it is the duty of the vendor to tender 
the documents, which would include the contract of affreightment, insure 
ance policy and invoice to the vendee. If on account of not fulfilling 
this duty, there has been a short delivery, the vendee is entitled to compen- 
sation from the vendor. 


Appeal by the Plaintiffs. 
Sait for recovery of a sum of money. 
The material facts appear from the following judgment of 


Pearson J:—The plaintiff sues to recover the sum of 
Rs. 5292-10-0 in the following circumstances :—Under a contract 
No. 1965 B dated 26th June, 1920, he purchased from defendant 
certain quantities of mild steel flats. ‘The goods arrived out by the 
S. S. Schieldijk and the plaintiff paid for them Rs. 4711-0-6 as the 
price. Then the plaintiff goes on to say that defendant gave him 
a delivery order issued by the Mercantile Bank tothe defendant 
firm and addressed to Cox's Shipping Agency Ltd., who demanded 
Rs. 368-1-6 from plaintiff for clearing and other charges which 
plaintiff accordingly paid. Plaintiff thén found the goods-were not 
with the shipping agency but with the Bonded Warehouse and 
the warrant with the Mercantile Bank of India. It was endorsed 
by that Bank to the defendant in December 1921 who endorsed it 
to the plaintiff, and a further sum of Rs. 161 had to be paid to the 
Bonded Warehouse authorities before delivery was given. The 
plaintiff says that on inspecting the goods he found they were not 
in terms of the contract, consequently he refused to take delivery, 
and claims to recover from the defendant the three payments which 
I have mentioned. 

The contract is not correctly alleged in the plaint, It was for’ ` 
purchase of the goods at “ Rs. 15-8 per cwt. C, I. F. Calcutta per S, 
S. Schieldijk—Cash on delivery, which is to be given and taken as 


*Appeal from Original Decree No. 3:4 of 1923 against the decree 
of Mr. Justice Pearson, dated the 18th June 1933+ š 
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follows :—"Cash against shipping documents on arrival of steamer”. 
The early correspondence shows that the defendant notified the 
plaintiff of the probable date of arrival of the steamer and ‘asked 
them to arrange to make payment to the Bank, who would hand over 
the shipping documents. The steamer arrived in early August, but 
instead of paying the Bank and getting the documents, the plaintiff 
indulged in considerable delay. He made a payment of Rs. 5,000 
and received a delivery order in respect of the goods under another 
similar contract for round bars. The defendant at the same time 
by his letter dated the 14th August, 1920, complained of the non- 
payment in respect of the goods in suit and notified him that the 
goods were in course of clearance through Cox's Shipping Agency 
on his account. Payment however was still delayed: but by the 
atst August the payment in question was made and a delivery 
` order handed over. There is no doubt upon the evidence that the 
plaintiff might have made payment and obtainéd the shipping 
documents on arrival of the goods according to the terms of the 
contract, had he acted with ordinary diligence. He did not 
hawever do so, and only for this reason did it become necessary to 
make other arrangements to clear the goods; the clearing was 
completed on the 6th September and Bonded Warehouse warrant 
bears that date. ‘The fact that in place of the shipping documents’ 
the defendant took the delivery order instead shows that he accept- 
‘ed that position and was satisfied with it as performance, No 
attempt however was made by the plaintiff to take delivery of the 
goods until much later on in December and it then became neces- 
sary to ask for further delivery orders or an extension of the old, in 
which matter they invoked the defendants’ assistance with the Bank 
which was given. Again came a further period of delay, during. 
which it appears that the plaintiff through Messrs. Cox’s Shipping 
Agency made a claim for refund of duty on goods short-landed and 
received Rs. 18-11 on that account. Then again in November 
tgax fresh delivery orders were again obtained from the Bank with 
the plaintiff’s help. 


The complaint that the goods were not according to contract 
is based on what plaintiff says he found on inspection some 18 
months after the goods arrived when he should have taken the 
shipping documents, Assuming it were so, I think his objection 
comes far too late; but in any case I think the evidence of the 
broker Mookerjee may be accepted that he inspected the goods 
while they were being landed and found them according to 
invoice, 
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The suit must accordingly be dismissed with costs on scale no. 2. 


Against this decree the plaintiffs appealed. 

Messrs. B. K. Ghosh and S. N, Sircav for the Appellants. 

Messrs. T. Ameer Ali and R. C. Banerjee for the Res- 
pondents. 

The judgment of the Court was as follows :— 

Sanderson C. J:—This is an appeal by the plaintiffs in the 
suit against the judgment of my learned brother Mr. Justice Pear- 
son, which was delivered on the 18th of June 1923, and by which 
he dismissed the suit with costs on scale no; 2. 

There were two contracts made between the plaintifs and the 
defendants with reference to steel plates. 

The present dispute relates to the contract made on the 26th 
June 1920, whereby the plaintiffs bought from the defendants about 
15 tons of mild steel flats—100 bundles, (of which the sizes were 
given) and, 607 bars, (of which the sizes were given). The price 
was at Rs, 15-8 per cwt. C. I. F. Calcutta per S.S. “ Schieldijk”— 
cash on delivery, which was to be given and taken as follows—Cash 
against shipping documents on arrival of the steamer. 

The other contract was made on the same day, and it related to 
mild steel Rounds. The plaintiffs obtained delivery of the subject 


‘ matter of that contract, and, there is no claim -in this suit in res- 


pect thereof. It is only necessary to refer to it on account of the 
way in which the delivery was dealt with by the parties. 

The steamship arrived in Calcutta on the “gth of August 1920, 
It appears that the defendants’ vendors had drawn bills on the 
defendants in respect of these goods and the bills had been dis- 
counted by the Mercantile Bank. The defendants on the 23rd 
July 1920 wrote to the plaintiffs as follows : 

“ Contract Nos. 1964, 1965 of 26th June 1920. 

M. S. Bars ex. S.S. “ Schieldijk.” 

“ We would refer you to our letter of the 7th July handing 
you copies of our bills for material purchased by younder the above 
contracts and we beg to remind you that the steamer is due in 
port about the end of the month. We trust you eare therefore 
making the necessary arrangemenrs for payment to the Mercantile 
Bank who will deliver you relative documents for the goods, 


Failure todo this will probably result in wharfage and other 


miscellaneous charges being incurred for which you will be wholly 
responsible as per terms of the above contracts but we hope you 
will preclude any possibility of this by meeting your obligation in 
due fime,” 
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On the end of August the defendants wrote again to the plain- 
tiffs stating that the steamship had been entered at the Custom 
House and that the plaintiffs in their interests should file their 
papers there without delay. 

The procedure suggested by the defendants in the letter of the 
23rd of July, was not strictly in accordance with the terms of the 
contract but nothing turns upon that in this appeal, because the 
plaintiffs took no objection to the procedure. 

In respect of these contracts they paid Rs 5000, on account. 
They obtained a delivery order in respect of the rounds given by 
the Bank and directed to Cox’s Shipping Agency: and by 
reason of that delivery order, they obtained delivery of the steel 
rounds, 

There was some little delay in the payment of the amount due 
in respect of the contract, which is now under discussion. On the 
atstof August r920, however,a sum of Rs. 4711 was paid in 
respect of the steel flats to the defendants direct, so_that on or 
about the 21st of August the plaintiffs had paid all that was due 
from them to the defendants in respect of these two con- 
tracts. 

The contract was a C. I. F. contract asI have already mevn- 
tioned. The rights and duties of the parties under C. I. F. con- 
tracts are well known: and, it is not necessary for me to mention 
them in detail. It is sufficient to refer to the case of Madhoram 
Huvdeodas v. G, C. Sett (1), where the late Mr. Justice Mookerjee 
and I re-stated the well-known incidents of such a contract. 

Under the contract it was the duty of the defendants to tender 
the documents, which would include the contract of affreightment, 
insurance policy and invoice to the plaintiffs. That was not done 
as far as I can understand the facts of this case, which have not 
been too clearly proved, the plaintiffs never got the Bill of Lading 
in respect of this consignment: and, it has not been shown that 
they ever got the Policy of Insurance. 

The procedure, which was adopted apparently with the consent 
of both parties, was that the Bank gave a delivery order in respect 
of the steel flats, in the same way as was done in respect of the 
steel rounds, directed to Cox’s Shipping Agency, and the delivery 
order specified the goods as follows, “Ends white 607, Calcutta 
roo 3 707 in all.” These figures corresponded with the ‘figures 
mentioned in the contract. 

As far as I can ascertain from the evidence which is before us 
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the landing of these particular goods was finished on or about the 
6th of September 1920. One would have expected that Messrs. 
Cox’s Shipping Agency would have delivered the goods, to the 
plaintiffs, and, I cannot see any reason why the plaintiffs should not 
have obtained delivery on payment of such charges as Messrs. 
Cox’s Shipping Agency were entitled to make. The defendants 
had received their money ; the drafts held by the Bank had been 
met and the Bank had given a delivery order for the delivery of 
these goods. However delivery was not obtained by the plaintiffs, 
and Iam entirely unable to come to any conclusion upon the 
meagre evidénce in this case upon the question as to who was 
really responsible, for the delay in the delivery. It may have 
been the plaintiffs or it may have been the defendants.~I am 
not able to express any opinion upon that question, 


The fact remains that the goods were put into the Bonded 
Warehouse and the Secretary of the Bonded Warehouse Associa- 
tion, on the 7th December, 1920 signed a warrant certifying that 
the goods in question ware held in the Bonded Warehouse. 
That warrant is dated the 6th of September, which I suppose 
is the date when the goods were put into the warehouse and the 
Certificate was signed on the 7th of December. The certificate 
was to the effect that the Mercantile Bank of India Ltd. had depo- 
sited the goods, and the certificate apparently was sent to the Bank. 

There is another fact which is material to this case. It appears 
that the warrant was endorsed by the Bank to the defendants and 
endorsed by the defendants to the plaintiffs on or about the 22nd 
December, 1921, so that more than a year had elapsed since the 
goods were put into the Bonded Warehouse. When that warrant 
was endorsed in favour of the plaintiffs, it appears that the mana- 
ger of the plaintiffs went and inspected the goods in question. His 
evidence was that the goods were not in accordance with the con- 
tract. In the first place it was alleged that they were not of the 
sizes specified in the contract and the marks were not in accordance 
with the contract and, further than that, instead of there being 
something like r5 tons, he said that he saw not more than 134tons, 
Learned Counsel for the appellants has stated in the course of his 
argument that if the goods had been found in December 1921 in 
accordance - with the contract the plaintiffs would have accepted 
them and, consequently, in my judgment, the main question in this 
case is whether the plaintiffs have proved that the goods which 
were carried to Calcutta and placed in the Bonded Warehouse 
were not a sufficient compliance with the contract. 
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As regards the quantity, in my judgment, there is really no 
doubt that there was a short delivery of about 198 pieces or bundles, 
It has been agreed that the money equivalent in respect of 
the goods short landed is Rs. 1,310: and, the first questions 
which it is necessary for us to decide, is whether the plaintiffs are 
entitled to recover in respect of the goods which were short landed. 

It seems to me that if the defendants had carried out their 
undertaking under the C. I. F. contract completely the plaintiffs 
would not have had any claim for the goods which had not been 
landed. The reason is, that if the defendants had delivered the 
necessary documents to the plaintiffs, the plaintiffs would have 
been in receipt of the Policy of Insurance, the Bill of Lading and 
the invoice, and if there had been a shortage in the delivery the 
plaintiffs would have had their remedy either against the ship or 
against the Insurance Company as the case might be. 

The contract however was not carried out in the ordinary way 
and all that the defendants gave to the plaintiffs was a delivery order 
addressed to Cox’s Shipping Agency for specific quantities of goods 
and the specified quantities were not delivered to the plaintiffs. 
Under these circumstances, I am of opinion that the plaintiffs are 
entitled to succeed in this suit in respect of the goods which were 
not landed. 


Then the only other part of the case which requires consider- 
ation, in my judgment, is whether the plaintiffs have proved that 
the goods which were in fact landed were not in accordance with 
the contract. The learned Judge has dealt with this matter in a 
few sentences. He said “The complaint that the goods were not 
according to contract is based on what plaintiff says he found on 
inspection some 18 months after the goods arrived when he should 
have taken the shipping documents. Assuming it were so, I 
think his objection comes far too late: but in any case I think the 
evidence of the broker Mookerjee may be accepted that he in- 
spected the goods while they were being landed and found them 
according to invoice.” My learned brother pointed out during the 
course of the argument that the broker Mr. Mookerjee who gave 
evidence for the defendants and the plaintiffs’ manager who gave 
evidence for the plaintiffs were giving evidence in May 1923, the 
plaintiffs’ manager speaking about the inspection which he had 
made in December 1921, and the broker Mr. Mookerjee, giving evi- 
dence of inspection which he had made in September 1920. Neither 
of these gentlemen had any note in connection therewith to which 
he might refer for the purpose of refreshing his memory and, speak- 
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ing for myself I am of opition that such evidence is very unsatis- 
factory in a case of this kind. 


Although I am not prepared to go so far as the learned Judge ` 
and to say that I accept the evidence of the broker Mr: 
Mookerjee, I am by no means satisfied that the plain- 
tiffs have proved beyond reasonable doubt that the goods, which 
were in fact landed, were not in accordance with the terms of the 
contract. Consequently, in my judgment, that part of the appeal 
fails. In my opinion therefore the appeal ought to succeed to 
the extent that there should be a-decree entered for the 
plaintiffs for the sum of Rs. 1,310. 


(After discussion) 


In this Court the parties will bear their own costs and my 
reason for that conclusion is that the appellants have succeeded as 
to a part of the appeal and failed as to the other part. As regards 
the costs in the Court of First Instance we direct that the plaintiffs 
do get the general costs of the suit and one day's hearing. 


Buckland J :—As we are modifying the judgment and decree 
of my learned brother Mr, Justice Pearson I desire to make a few 
observations. 

The case as it has, now been presented to us falls under two 
beads—that of short landing and that of the condition of the goods 
in respect of marks and sizes. A considerable amount of argu- 
ment has been directed to the question of delay, but in the 
very unsatisfactory state of the evidence it is impossible 
to find any clear reason either why the appellant did not press the 
defendants to deliver the goods or, on the other hand, why the 
defendants were themselves not more active in giving delivery and 
thereby discharging their obligations under this contract ; for, 1 
should have thought that from the point of view of either party it 
would have been to their interest to see that the transaction was 
terminated. But as I have observed, it is impossible to arrive at 
any clear explanation for the action or inaction of either party. 

We are however, left with a few definite facts :—short delivery 
is based upon documentary evidence and inthe judgment-of my 
learned brother it is stated that the plaintiffs made a claim for 
tefund of duty on goods short landed and received Rs, 18-11-0. 
on that account. I do not think there can be any question, though 
the fact has teen disputed in this Court, that there was a short 
delivery to the extent of about 198 pieces and to that extent the 
appellant are entitled to some relief, The point is not one which 
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my learned brother deal with at the trial and it may be that it. was 
not given the same prominence as it has been given here. 

The position with regard to the sum which we propose to allow 
appears to me to be this: As has been pointed out by the learned 
Chief Justice, the original duty of the defendants was to deliver 
the ‘proper documents under a C. I. F. contract, That was not 
done because it appears that the appellants were willing to accept 
a delivery order instead, and did so in lieu of the ‘documents 
which otherwise it would have been the duty of the defendants to 
offer them. Had the defendants delivered the documents which 
it ordinarily would have been their duty to offer them, the plaintiffs 


would have their claim, as has been pointed out, either against the. 


ship or against Insurance Company ; but by accepting the delivery 


order they abandoned their right to proceed against other persons. 
for short delivery. ` 1n consideration, the defendants must be taken- 


to have agreed to deliver the full quantity specified and to. be 
responsible for any shortage. That they have not done; and, to 
that extent they ought to pay compensation to the appellants. That 
disposes of a portion of the claim. i 

As regards the claim based upon goods not being in accordance 
with the contract as regards marks and sizes I agree with the obser- 
vations of my Lord and have nothing to add. i 

‘' BON. Dutt & Co.: Attorneys for the Appellants. 
Leslie & Hinds; ` Attorneys for the Respondents. 


A. T. M, Appeal allowed in part : decree modified, | 
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Before Mr. Justice Suhrawardy and Mr. Justice Cuming. 


PANCHKARI MAJUMDAR 
A 
GIRIDHARIMAL MOHESRL* 


Decree, execution of—Foreign decree—Furisdiction—Civil Procedure Code 
(Act Vof 1908), Secs. 13, 44- 


Itis open to the executing Court to whom a foreign deccree had been 
sent for execution under the provisions of section 44 of the Code of Civil 
Procedure to refuse execution on the ground that the Court that passed 
the decree had no jurisdiction to dọ so: Veeraraghava v. Muga Sait (x) 
and Yivappav. YJeergi (2) followed. 


The provisions of section s3 òf the Code of Civil Procedure apply to 
decrees that are transferred to British Courts for execution under the provi- 
sions of section 44. 


Appeal by the Judgment-debtor. 

Application for execytion of foreign decree. 
The material facts appear from the judgment. 
Babu Hemendra Nath Bose for the Appellant. 


Babu Atul Chandra Gupia for the Respondent. 


C A. V. 
The judgment of the Court was as follows : 


This appeal raisesa question of some importance which in so 
far as this Court is concerned is one of first impression, 


The opposite party the respondent in this appeal obtained a 
decree against the appellant in the Mekliganj Court which is 
within the Native State of Cooch Behar. The decree was obtained 
ex parte, The judgment-debtor the appellant is a British subject 
residing at Jalpaiguri. The respondent had the decree transferred 
to Jalpaiguri for execution. The judgment-debtor the present 
appellant object to the execution of the decree under section 13 of 
the Code of Civil Procedure on the ground that the decree had 
been obtained by fraud and also that the Cooch Behar Court had 
no jurisdiction over him. The first Court decided the case in 
favour of the respondent for reasons that it is not necessary to 


Appeal from Appellate Order No. 255 of 1923, against the order of 
Babu Beharilal Sarkar, Officiating Subordinate Judge of Jalpaiguri, dated the 
agrd February, 1933, affirming that of Babu Subodh Chandra Sarkar, Munsiff 
1st_Court, of Jalpaiguri, dated the the 28th June, 1922. 

(1) (1914) I. L. R. 39 Mad, 24. (2) (1916) I. L. R, 40 Bom. g51. 


Vor. XLI.) HISH COURY, 


recapitulate. The appellant appealed to the -District Court. That 
court held relying on the authority of a case S. Veeraraghava v. 
J D. Muga (x) that the executing Court could not go into the 
question of the jurisdiction of the Court which passed the decree 
when the decree was one to which the provisions of Section 44 
applied. On this finding he dismissed the appeal. 

The judgment-debtor has appealed to this Court. He contends 
that the case relied on by the respondent which was a decision 
of a single Judge of the Madras High Court has been expressly 
overruled by a Full Bench of that Court: Veeraraghava v. Muga 
Sait (2) and is therefore no authority, In further support 
of the view that he would ask the Court to adopt he relies on the 
case of Jivappa Timmappa v. Jeergi Murgeappa (3). 

We think that the appeal must be allowed. In the Madras Full 
Bench case it was held that it was open to the executing Court to 
whom a decree had been sent for execution under the provisions of 
section 44 to refuse execution on the ground that the Court that 
passed the decree had no jurisdiction to do so. Wallis, C. J. in 
disposing of the case remarked. “I agree generally with the 
judgment of Sundara Ayyar, J. that section 44 has not tbe effect 
contended for and that a British Court ought not to execute a decree 
of the Cochin Court passed without jurisdiction. That judgment is 
the judgment of a foreign Court within the meaning of section 13 
Civil Procedure Code ana it would in my opinion require much 
plainer words than are to be found in section 44 to shew that it 
was the intention of the legislature that decree of foreign Coutts to 
which section 44 applies should be enforced in British Courts 
without regard to the provisions of that section. Full effect may 
be given to that section by holding that it was merely intended to 
alter the procedure by which such foreign judgments can have 
effect given to in British India. This was decided more than 
twenty years ago by Farran, J. in Haji Musa v, Purmanand (4) 
which apparently has not been questioned in our Courts until 
the present case and was known to the legislature when the provi- 
sions of the last Code were revised and the present code enacted. 
Sesagiri Ayyar, J. states that in his opinion section 44 of the Civil 

. Procedure Code is subject to the same limitations as are contained 
in section 13 regarding foreign judgments. 

The same view has been taken by the Bombay High Court in 
the case of Jivapfa v. Jeergi (3) a case practically on all fours 

(1) (2913) 20 le C., 704: (2) (1914) 1. L. R. 39 Mad. 24. 

(3) (1916) 1. Le R. 40 Bom. 551. (4) (3890) I. L. R. tg Bom, 216. 
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Civit. with the present case. We see no reason to differ from these two 
1934: decisions and we may adopt the reasoning of the learned Judges 
Ppa a in those decisions as our own. We are therefore of opinion that the 


provisions of section 13 of the Civil Procedure Code apply to decrees 
that are transferred to British. Courts for execution under the provi- 
sions of section 44. It was therefore open to the Lower Appellate 
Court to have gone into the question whether the decree was passed 
without jurisdiction. In this view of the case it would have been 
necessary to have sent the case ‘back to the lower appellate Court 
to. decide whether the. decree was-made without jurisdiction or 
was obtained by fraud. But the learned vakil who has appeared 
for the respondent states that if our decision is against him on the 
question whether the executing Court could go into the question of 
the jurisdiction of the Court to pass the decree then there is no | 
necessity to send the case back to the lower Court for on the facts 
` found by the lower Courts and on the authority of the decision of 
the Judicial Committee of the Privy Council in Gurdyal. Singh v. 
Raja of Faridkot (1) the decree that he seeks to execute is a 
nullity. À 
The appeal therefore succeeds and it must be held that there 
is no decree that the executing Court can execute. The applica- 
tion for execution must therefore be rejected. 


g- 
Giridharimal. 


— 


The appellant is entitled to his costs in all Courts. Hearing-fee 
one gold mohur. 


A. T. M. Appeal Allowed, 


(1) (1894) I. L. R. 22 Calo. 222 ; LUR. 21 IA 171. 
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ORIGINAL CIVIL. 


Before Mr. Justice C. C. Ghose. 


HOGARTH SHIPPING CO., LTD. 
v. 
MITSUI BUSSAN KAISHA Lrp.* 


Anard—Validity of—Arbitrators, appointment of, pending suit—Mistake in the 
name-and address of plaintiff—Flaint, amendment of—Arbitrator's juris- 
diction to decide. 


The cause of action in the suit arose under a charter party in which the names 
of the real owners were not mentioned. The agents were originally by mistake 
put on the record. On the application of the defendant, an order was made on 
the 8th April, 1924, staying all proceedings in the suit. The matter then went to 
arbitration, which ended in an award dated the 14th March, 1925. Onan 
application dated the 8th January, 1925, by the original plaintiffs, the real owners 
were substituted : 


Held, that the substituted plaintiffs were entitled to take advantage of and 
proceed under the order ot the 8th April, 1924: The Duke of Buccleuch (1). 


That in the circumstances of the case, the arbitration proceedings were 
tightly continued after the order of the 8th January, 1925 and that the award 
could not be attacked on the ground that there had been no stay of proceedings 
in the suit in which the substituted plaintiffs were the plaintiffs and that no 
arbitrators had been appointed to decide any dispute between the present 

parties to the suit, and on the ground of pendency of the suit. 


Application by the Defendants, 

The material facts appear from the judgment. 

Messrs. L. P. E. Pugh and W. W. K. Page for the Plaintiffs, 
Messrs. N. N. Sircar and S. M. Bose for the Defendants, 
The judgment of the Court was as follows :— 


C. C. Ghose, J: This is an application on behalf of the 
defendants Messrs. Mitsui Bussan Kaisha, Limited, for an order that 
it may be declared that an award made on the 14th March, 1925, 
by Messrs. A. O. Brown and L. Edwards, arbitrators, is null and 
void and that the said award may be set aside and cancelled and 
that the respondents the Hogarth Shipping Co. Ld. should pay to 
the petitioners the costs of and incidental to this application. 


The facts are as follows s—On the 1st February, 1924, Samuel 
Crawford Hogarth, Hugh Hogarth, Barclay Hogarth and John 


In the matter of an application- for arbitration in Suit No. 358°of 
1924. 
(s) L. R. [1892] P. 201. 
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Baird Henderson, carrying on business in co-partnership a8 ship- 
owners under the name, styla and firm of H. Hogarth and Sons 
at no, 24 St. Enoch Square in Glasgow, instituted a suit in this 
Court being suit No. 358 of 1924, against the Mitsui Bussan Kai- 
sha, Limited, praying for the recovery of a sum of Rs. 10,333-5-4 as 
damages for detention of a certain vessel named “ Baron Jed- 
burgh” and of a further sum of Rs. 33,666-10°8 as demurrage. 
The said suit was based on a charter party dated the 26th Novem- 
ber 1920, and made between Messrs. Graham & Co as agents-for 
the owners of a vessel, the name of which was not. then declared, 
and the defendant company. In tbe said charter party, the name 
of the owners was also not disclosed. The agreement was thata 
first class steamer to carry 6,500 tons cargo, ro per cent more or 
less, should receive on board at Calcutta at such dock, place or 
wharf as the charterers might direct, from the said charterers or 
their order, a full and complete cargo of coal in bulk, and being 
so loaded, should with such cargo proceed with all possible des- 
patch under steam to Colombo and should there deliver the said 
cargo, By the said charter party the defendant company agreed 
to ship or cause to be shipped the said cargo and also agreed that 
the said cargo would be shipped at Calcutta and despatched to the 
port of destination within 18 weather working days (Sundays 
and holidays excepted), such lay days not to count until the said 
steamer should be in berth as ordered by shippers, provided that the - 
usual 24 hours’ notice of readiness had previously been given by 
the Master or Agents, the said steamer having been duly entered at 
the Custom House, but not before rst February, 1921, unless with 
the said charterer’s -consent, and the steamer being ready. The 
name of the vessel (Baron Jedburgh) was declared at a later date, 
The defendants after the institution of the said suit applied 
under the provisions of section rg of the Indian Arbitration Act 
for an order for stay of proceedings in the suit, inasmuch 
as the charter party contained an arbitration clause. This applica- 
tion was opposed by the then plaintiffs, but an order was made on 
the 8th April, 1924, by this Court staying all proceedings in the said 
suit, The matter then went to arbitration. In the course of the 
proceedings before the arbitrators, it transpired that the owners of 
the vessel “ Baron Jedburgh” which, as stated above, had been 
declared in terms of the charter party, were the Hogarth Shipping 
Co., Ltd, and not Messrs. H. Hogarth and Sons, who were the 
plaintiffs on record in the suit. The discovery came about in this 
maoner. On the 25th September, 1924, Messrs, Orr, Dignam and 


` 
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Co., the attorneys for the defendant company, informed Messrs. 
Pugh and Co.. the attorneys for the plaintiffs, by a letter bearing 
that date, that they had inspected the register of the said S. S. 
Baron Jedburgh,” which was then in the port of Calcutta, and 
that such register showed that the owners of the said vessel were the 
Hogarth Shipping Co., Ltd. The said charter party was expressed 
to be made between Messrs. Graham and Co. as agents for the 
owners of the good steamer called a first class steamer etc. and the 
defendant Company as charterers and it was at first believed that 
H. Hogarth and Sons were the owners of the vessel. On the said 
discovery being made, it became necessary to consider the position 
and on or about the 8th January, 1925, an application was made to 
this Court on behalf of the original plaintiffs for an order that the 
real owners of the vessel, the Hogarth Shipping Co., Ltd be either 
added as co-plaintiffs, or be substituted as plaintiffs in the place 
of the plaintiffs above-named and that the cause title and register 
of the suit may be amended accordingly. Upon the said applica- 
tion being made, the following order was made on the r4th of 
January, 1925: “It is ordered that the said plaint and the 
register of the suit be amended by striking out from the cause title 
hereof the names and descriptions of the plaintiffs and substituting 
in lieu thereof the following words ‘Hogarth Shipping Co. Ltd, 
a company registered under the English Companies Acts and 
having its registered office in Glasgow in Scotland’ and by making 
such other amendments in the body of the plaint as may be neces- 
sary in consequence of the aforesaid amendment.” At the time the 
said order was made, learned counsel for the applicants made it 
quite clear that the applicants wanted the order at their own risk as 
to questions of limitation and otherwise. Thereafter the defen- 
dant company treating the suit as being a new one with new 
plaintiffs and being desirous of having the questions raised 
determined by the Court, tendered a written statement which 
was ordered to be filed subject to all just exceptions. This was on 
the 28th January 1925. Thereafter the arbitration proceedings went 
on and at the meeting of the arbitrators held on the goth January, 
1925, the defendant company’s solicitors questioned the jurisdiction 
of the arbitrators in view of the events which had happened. The 
arbitrators, however, decided to proceed with the arbitration and 
they made their award on the 14th March, 1925. 

It is now contended on behalf of the defendant company 
that the said award is bad, inasmuch as there had been no stay 
of proceedings in the suit in which the Hogarth Shipping Cos, Ltd, 
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Civie were the plaintiffs and as no arbitrators had been appointed to 
1925 decide any dispute between the present parties to the suit and, 
Hogarth Shipping secondly, that assuming that the arbitrators had been validly 
- Cow Ltd, appointed, the award is bad owing to the pendency of this suit 


Mitsui Bussan, [See Doleman and Sons’ case (t)] and thirdly, that there was no legal 
c C. Ghose, P evidence before the arbitrators upon which they could have made 
an the award. 

Now, it appears to me on an examination of the entire record 
of this suit that owing to a dona fide mistake, the names of the 
partners in the firm of H. Hogarth and Sons had been inserted as 
the plaintiffs, whereas the real plaintiffs ought to have been the 
Hogarth Shipping Co., Ltd (See in this connection the affidavit of 
D. H. Wilmer dated the 8th January 1925), and that it is because of 
this mistake that the Court was induced to make the order of the 
14th January, 1925 referred to above. The result therefore was that 
after the order of the 14th January, 1925, the Hogarth Shipping 
Company, Ltd. were, subject to questions of limitation, to be treated 
as if they had been described as plaintiffs in this suit from the very 
start, If Iam right in this conclusion, it follows that the Hogarth 
Shipping Co., Ltd. were entitled to take advantage of and proceed 
under the order of the 8th April, r924[See Ze Duke of Buci 
leuch (2Y). The cause of action arose under the charter party dated the 
26th November 1920 in which the names of the real owners were not 
mentioned and though the names of the partnersin the firm of H, 
Hogarth and Sons who, I am informed, were the agents were origi- _ 
nally by mistake put on the record as plaintiffs, the real‘ owners of 
the vessel “ Baron Jedburgh” were still the real plaintiffs. It fol- 
‘lows also that looking into the substance of the thing and having 
` regard to the events which had happened, the arbitration clause 
could only have reference to a dispute between the real owners 
of the vessel, ° Baron Jedburgh” and the defendants (the existence 
‘of the dispute is beyond question on the materials before me) and 
that it is this dispute that Messrs, Brown and Edwards had been 
appointed to decide. In this view of the matter, I must hold 
against the applicants and find that the said arbitration proceed- 
ings were rightly continued after the order of the 8th January, 

. 1925, and that the award cannot be attacked on the first two 
grounds referred to above. As regards the third ground, it appears 
on the evidence that the arbitrators were asked to award damages 
‘at the demurrage rate and that there was no evidence on behalf of 

. “the charterers to show that the demurrage rate should not be 


(1) [1912] 3 K. B, 257- (2) L. R. [1892] P. 201, 
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adopted for the assessment of damages for detention. The third 
-ground taken also fails and the result therefore is that the applica- 
tion must be dismissed. There will, however, in the peculiar 
circumstances of the case, be no order for costs. 

Pugh & Co. : Attorneys for the Plaintiffs. 

Ore. Dignam & Co: Attorneys for the. Defendants. 


A. T. M, Application rejected. 


Before Mr. Justice C. C. Ghose. 


VERNON MILWARD, BASON 
c4 
ANNE HELEN SKONE AND ANoTHEtR.* 


e 
Contempt of Court Furisdiction—High Court, when exercises power—Assault- 
ing process server—Fositive denial by party. 


The High Court as a Court of Record has inherent power to punish for con- 
tempt of Court. It always exercises its power with great forbearance and acts 
with scrupulous care. It does not interfere where the offence is of a slight or 
trifling nature ; it only interferes where there is a real attempt to obstruct ‘the 
course of justice. 


It is acontempt of Court- to assault, ill treat or threaten a process-server 
engaged in h's duty: 2 


The object ia punishing for contempt where a process-server in the execution 


of his duty has been abused and assaulted, is not to vindicate the dignity of the 
Court but to prevent undue interference with the administration of justice. 


Those who have duties to discharge pursuant to orders of Court are protected 
by the law and shielded on their way to the discharge of such duties, while 
discharging them and on their return therefrom in order that such persons may 
safely have resort to Courts of justice and carry out their orders. 


It is the duty of the Court notwithstanding the positive denial of contempt 
by the party, to look into all the affidavits and.see on which side the truth lies : 
Emery v. Bowen (1) referred to. i 


The material facts appear from the following judgment : 
Mr. W. W KE. Page for the Plaintiff. 


Messrs. A. N. Chaudhury and S. K. Chakravarti 
Defendants. 


for the 


®In the matter of an application for contempt of Court in connection with 
Suit No. 1452 of 1924e 


(1) (1836) 5 L. J. Ch. 349. 
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Civin. The judgment of the Court was as follows :-— 
igas: C. C. Ghose, J: Thisisa rule calling upon the plaintif Ver- 
v m non Milward Bason to show cause why he should not be commit- 
ernon Milward 


v. ted to jail or otherwise dealt with for contempt of Court for having 

Anne HelenSkone. ited one Ashit Kumar Pal, a clerk in the service of Messrs. 
May, 22. Orr Dignam & Co., the attorneys for the defendant Anne Helen 
re Skone in manner stated in the latter’s petition. 

The facts, shortly stated, are as follows: The plaintiff Bason 

instituted this suit against the defendant A. H. Skone and another 
for damages for breach of a certain agreement, The suit was dis- 
missed with costs on scale No. 2 on the gth February, 1925. The 
defendant's bill of costs was taxed and an allocatur was issued on 
the and May, 1925, fora sum of Rs. 5827-4-0. It was served on 
Bason’s attorneys on the 5th May, 1925. On the oth May, r925, the 
defendant A. H. Skone took out a notice under Order a1, rule 37 (1) 
of the Civil Procedure Code signed by the Master of this Court 
requiring'the plaintiff to appear in person before this Court on the 
2and May, r925, at rı o'clock in the forenoon to show cause why 
he should not be committed to jail in execution of the decree for 
costs passed against him on the gth February, 1925. Ashit Kumar 
Pal, who as mentioned above, is a clerk in the service of Messrs. 
Orr Dignam & Co, was entrusted by the latter with the daty of 
effecting service of the said notice on Bason. Bason had beena 
client of Messrs, Orr Dignam & Co., and was known to Ashit 
-Kumar Pal. It appears that on the oth May, at about a-30 P, M. 
Ashit Kumar Pal called at premises No. 6-1, Moira Street, where 
Bason resides, for the purpose of serving the said notice upon him. 
Bason occupies a flat on the first floor of the said premises. 
There were servants downstairs, but they were not Bason’s servants 
and Ashit Kumar Pal went up to the first floor, He says that 
when he got to the first floor, he did not find the front door of the 
sitting room of the plaintiff to be closed ; the door was open and 
a purdah was hanging at the entrance to the room. He found that 
Bason was sitting in a chair and reading a newspaper. Ashit 
asked him if he might enter and thereafter he entered the sitting 
room with Bason’s permission. He informed Bason of the pur- 
pose for which he had called and made over to him both the origi- 
nal notice under Order 21, rule 37 (1) of the Civil Procedure Code 
and a copy. (It may be noted in passing that Ashit in his affidavit 
states that he made over the original notice only to Bason), Bason 
read the notice and flung the papers at the floor. Ashit thereupon 
picked up the papers from the floor and showed to Bason the origi- 
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nal notice bearing the seal of this Court and informed him that if 
he refused to accept service he would affix a copy on the outer 
door. Bason thereupon became very angry and called Ashit Kumar 
Pal a ' damned swine’ and caught him by the throat and dragged 
him and pushed him towards the door, sq that he nearly fell down. 
Ashit states that thereafter he affixed a copy of the said notice on 
- the front door of the room. He came back to the office of his 
employers and reported the matter to the Head Court Clerk of 
Messrs. Orr Dignam & Co., Babu Kali Prosanno Chakravarti. 
The latter hearing what had happened, took Ashit Kumar Pal to 
Mr, D. C. Banerjee, a member of the firm of Messrs. Orr Dignam 
& Co. who was in charge of the case and reported the incident to 
him. Mr, Banerjee directed that Ashit should make an affidavit 
setting out what had happened. It was a Saturday and the affida- 
vit was not made till the Monday following. 

Bason denies the allegations made by Ashit Kumar Pal and 
his account of what happened on Saturday, the gth May, is as 
follows :—~ That on Saturday, the gth instant, while I was resting 
in my sitting room (which is on the first floor of the premises No. 
6-1, Moira Street) I saw a person on the other side of the purdah at 
the entrance door of my half flat. Not having my glasses on, I 
could not distinguish the person and called out ‘ who are you and 
what do you want’, I then got up to goto the door but the man 
whom I had seen walked quickly into my room and informed me 
that he bad a notice of the High Court to serve on me. I enquired 
of him if he was a Court official. He replied that he was a clerk 
of Messrs. Orr Dignam & Co. and that it was not necessary for 
a Court official to serve me with the said notice. I read the said 
notice, handed it back to the said clerk and told him that it 
was quite unnecessary to take out the said notice, as I had been 
all along willing to pay the taxed costs and that I was unable to 
understand why such a notice had been taken out. I requested 
the said clerk to take it to my attorneys, Messrs. B. N. Basu & Co., 
who would accept service on my behalf and who were in communi- 
cation with Messrs. Orr. Dignam & Co., then on the subject and 
had informed them that I would pay the taxed costs. I assured 
him that there would be no trouble about the payment of the costs. 
The clerk said ‘ Yes, Sir, I will goto Messrs. B, N. Basu & Co., 
now.’ There the matter ended.” Bason has produced an affidavit in 
support of his version by his khitmatgar,, Shaik Korbav. There 
are affidavits by Mr. Banerjee and Kali Prosonna Chakravarti 


stating that Ashit Kumar Pal on his return from 6-1, Moira Street, . 
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Cavit. reported to them that he had been abused and assaulted by Bason 
1925. wben he went to serve the said notice. 
"o There being on the affidavits a direct conflict of testimony, I 


Vernon Milward ; : 
directed that the deponents should be cross-examined before me 


and accordingly this was done and I have had an opportunity of 
C. C. Ghose ¥. seeing the deponents in the witness box and of listening to their 
ar respective versions of what happened on the afternoon of the gth 
May last. Mr. S. K. Chakravarti, who appeared in support of the 
tule, at first expressed his unwillingness to cross-examine Bason, as 
j the latter was in the position of an accused; but Mr. Page, who 
appeared for Bason, waived all questions of privilege and thereupon 
Bason was cross-examined by Mr. Chakravarti. Bason in his 
evidence stated that the conversation between him and the clerk, 
Ashit Kumar Pal, was in “very nice and amicable language 
throughout” and that the last conversation was on the landing 
outside the door and was quite friendly. Mr. Page has argued 
that having regard to the denial of Bason no order against him 
could or should be made and, secondly, that, assuming for the sake 
of argument that the allegations made by Ashit Kumar Pal are 
true, Bason has not committed contempt of Court. 


2. 
Anne Helen Skone. 





I desire to say at once that I accept unreservedly as true the 
evidence of Ashit Kumar Pal. He was in the witness box for 
some length of time and I am bound to say that he struck me asa 
witness of complete honesty and truth. A great deal of criticism 
has been levelled on slender and minute points in his evidence ; 
but I have heard nothing to induce me to doubt the correctness of 
his evidence. It follows therefore that 1 disbelieve the evidence 
of Bason and of his khitmatgar and I can conceive of no reason 
whatsoever why thi: inoffensive clerk, Ashit Kumar Pal, should 
have stated a false case against Bason as is alleged by the latter's 
counsel. It may be sometimes difficult to choose between witness- 
es where there is oath against oath ; butin my judgment, having 
seen the witnesses in the box, itis not difficult to make out which 
side has told the truth. 

The question then arises whether what happened on the 
gth May constitutes contempt’ of Court on the part of 
Bason. The jurisdiction to punish for contempt of Court 
is inherent in this Court as a Court of Record and without it, its 
constitution as a Court of Record would be altogether useless, 
But the Court always exercises its power of punishing for contempt 
with great forbearance and acts with scrupulous care. It is ordi 
natily very chary in punishing people for contempt and when the 


è 
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occasion arises, it deals with such questions in the interest of the 
public, bearing in mind that the greater the power it possesses, the 
more caution it is necessary to use in exercising it. In other words, 
the Court does not interfere where the offence is of a slight or 


trifling nature and it only interferes where there is a real attempt to 
obstruct the course of Justice. Now from very early times, it has 


been held to be contempt of Court to assault, ill treat or threaten’ 


a process-server engaged in his duty- The cases on this point are 
numerous and they will be found collected in volume 16 of the 
English & Empire Digest, pages 32—33; Oswald on contempt, 
Third Edition, page 85 and vol. 7 Halsbury’s Laws of England, 
page 288. The object in punishing for contempt where a process 
server in the execution of his duty has been abused and assaulted 
is not to vindicate the dignity of the court byt to prevent undue 
interference with the administration of justice. As has been said, 
the law has armed the Court with the power and imposed on it the 
duty of preventing drevi manu and by summary proceedings any 
attempt to interfere with the administration of justice. It ison 
that ground and not on any exaggerated notion of the dignity of 
individuals that insults to witnesses, jurymen and process servers are 
not allowed. The principle is that those who have duties to dis- 
charge pursuant to orders of Court are protected by the law and 
sheilded on their way to the discharge of such duties, while dise 
charging them, and on their return therefrom in order that such 
persons may safely have resort to courts of Justice and Carry out 
their orders. ` Bearing the above in mind, I have no doubt in my 
mind that Bason has been guilty of contempt of Court, 
With reference to Mr, Page’s contention that inasmuch as the 
alleged circumstances of contempt have been positively denied 
by Bason, this Court could not or would not punish him for 
contempt, I desire to quote in this connection the words of 
Shadwell V. C. in the case of Emery v. Bowen (1). He 
said :—" I must observe that I do not admit that this is the 
doctrine of the Court and in Peachey v. Peachey 1 thought it 
right to commit the party and there was an appeal from my 
order to the Lord Chancellor and he affirmed the order and there- 
fore I think that notwithstanding the positive denial of the party, 
yet it is the duty of the Court to look into all the affidavits and see 
on which side the truth lies.” I have therefore looked into the 
entire evidence and I have come to the conclusion indicated above. 


Mr. Page said if I bélieved the process-server, then no one would be — 


(1) (1836) 5 L. J. Ch. 349. 
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safe in Calcutta. This, if I may say so is an argument of 
despair and 1 propose to take no notice of it except to remark 
that the statement of it carries its own appropriate answer. 
Mr. Page argued that Bason might have been guilty of cowardly and 
despicable conduct, but he certainly did not prevent the serving 
clerk from affixing a copy of the notice on the door of the sitting 
room and therefore he has not been guilty of contempt of court. 
Each case must depend upon its own facts and while I agree that 
the Court does not and will not ordinarily take notice of mere 
rude behaviour on the part of the person against whom the 
allegation is made, the test is, did the person in question abuse 
or maltreat the serving clerk, while he was engaged in the 
execution of his duty ? In my opinion there can be one answer 
to this question on the facts of this case and that in the 
affirmative. It is intolerable that process servers in the em- 
ploy of attorneys while engaged in the execution of their duties 
should be treated in the manner in which Ashit Kumar Pal was 
treated and in my opinion it would be an abdication of the func- 
tions of this Court to refuse to take notice of a case like the pre- 
sent one. Ordinarily in cases like this an apology is tendered and the 
party found to be guilty of contempt is madeto pay the costs. This 
was what happened in the case of D'Cunha v. The Alliance Bank 
of Simla, Ltd. and others, where a process server named Bhusan 
Chunder Das in the employ of Mr. P, N. Sen, an attorney of this 
Court, who had gone to serve a rule on Messrs Bird & Co, was 
abused by one Kenaram Laha, a cashier in the employ of Messrs. 
Bird & Co. at Chartered Bank Buildings in Calcutta. The matter 
attracted the notice of Mr. Justice D. Chatterjee, sitting as Vaca- 
tion Judge, and ultimately owing to the importance of the case, 
the then Chief Justice, Sir Lawrence Jenkins, formed a special 
Bench consisting of himself, Mr.. Justice Carnduff and Mr. Justice 
Chatterjee to hear the matter. The offending parties apologized 
and thereupon by their order dated the 3rd November, 1909, their 
Lordships held that it had been established that there had been 
contempt of Court and directed that the parties concerned should 
pay the costs. In this case, as far as I can find, the attitude of Bas- 
on is one of insolent defiance and untruthfulness. In these circum 
tances 1 have very carefully considered what: my judgment should 
be. 1 find as a fact on the entire evidence before me that Bason 
has been guilty of contempt of Court in having abused and assault 
ed Ashit Kumar Pal while he was engaged in the duty of serving 
the said notice and I direct him to pay a fine of Rs. 200 and to. pay 
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the costs of this application as between attorney and client. In 
default of payment of fine, Bason will be committed to the custody 
of the Superintendent of the Presidency Jail for one week. 

B..N. Basu & Co ; Solicitors for the Plaintiff. 


Orr. Dignam & Co: Solicitors for the Defendant. 


A. T. M. Rule made absolute. 


Before Mr. Justice C. C. Ghose. 


IN RE BHAGAT BROTHERS LIMITED (IN 
LIQUIDATION). 


Joint-liguidator—indian Companies Act (VII of 1913) See. 209 cls. (a), (3) 
Voluntary winding up—Creditors of Company—FPerson not appointed as 
joint lig-tidator assuming duties of joint liquidator, right of 


Section 209 of the Indian Companies Act has established a new procedure 
giving the creditors greatly extended powers in regard to the appointment ofa 
liquidator in a voluntary winding up. 


“When an application is made under sub-clause (2) of section 209 of the 
Indian Companies Act, the Court is not required to register by a formal order 
the recommendation of the creditors of the company as to the person to be 
appointed joint liquidator. The Court may or may not act under sub-clause (3) 
of section 209 on the resolution of the creditors, The matter is entirely discre- 
tionary with the Court. 


Till an order is made appointing a person to act as jofpt liquidator, such 
person cannot take upon himself the duties of a joint liquidator and the assumption 
of duties of a joint liquidator on the part of such a person does not give him any 
right whatever. i 


Application for confirmation and ratification of the appointment 
of Mr. Allan as joint liquidator. 


The material facts appear from the judgment. 
Mr. W. W. K, Page for Khardah Co. Ltd. 
Mr. Pankvidge for Mr. A. F. P, Allan. 
Mr. Westmacott for Mr. S. K. Day. 
. Mr, Sushil Sen for Messrs. Champalal Gunchandlal, 
The judgment of the Court was as follows : 


*Application in the matter of the Indian Companies Act VII of 1913. 
“4 
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C. C. Ghose J:—This is an application on behalf of the 
Khardah.Company Limited for an order that the appointment of 
A. F. P. Allan as a joint liquidator with Mr S. K. Day of the 
Company known as Bhagat Brothers Limited at the same remune- 
ration as the said Mr. S. K. Day is receiving may be confirmed and 
ratified by this Court with retrospective effect from the 4th 
July r921. a 

THe facts shortly stated are as follows: By an extraordinary 
resolution passed at a meeting of the shareholders of Bhagat 
Brothers Limited held on the 6th June 1921, it was resolved that 
the said Company be wound up voluntarily and that Mr. S. K. 
Day Incorporated Accountant be appointed liquidator, Mr. Day 
convened a meeting of the creditors of the said Company under 
the provisions of section 209 of the Indian Companies Act and it 
was held on the 4th July r92r when the following resolution was 
unanimously passed—‘ That this meeting is of opinion that Mr. 


-Allan of Messrs. Viney and Thurston be appointed and failing his 


acceptance Mr. Smith of Messrs Norman Hamilton and Co. be 
appointed co-liquidator with Mr. S. K. Day on the same remunera- 


‘tion as Mr. Day.” Mr. Allan accepted the appointment and there- 


upon entered upon the duties of joint liquidator with Mr. Day of 
the said Company and since continued so to act. It is stated that 


_by inadvertance on the part of the petitioner and other creditors of 
the Company no application was made to the Court for the 


appointment of Mr, Allan as liquidator jointly with Mr. - Day of 
the said Company and that the omission to do so was not 
discovered till the 5th May 1925. By an order made on the 
5th September 1921, on the application of Messrs. Day and 


‘Allan as- liquidators of the said company a scheme of arrange- 
“ment for the sale of the assets of the Company to one Ram- 


kumar Bhagat in consideration of the payment by the said 
Ram Kumar Bhagat to the liquidators of a sum equivalent to a 
dividend of ten per cent on the amount of all admitted claims and 
dealing with certain-other matters was approved of by the Court. 
Jt was not then brought to the notice of the Court that no applica- 
tion had been made under the provisions of section 209 sub-clause 
(2) of the Indian Companies Act for the appointment of Mr. Allan 
jointly with Mr. Day asliquidator of the abové company. It 
appears that the liquidation proceedings have been ‘carried on 
jointly by Messrs. Allan and Day and that the costs of the liquida- 
tion of tha Company up to the present time have amounted toa 
sum of Rs, 40, 392 annas 12 pies rr including a sum of Rs. 23,000 


`» 
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appropriated and paid out of the assets on account of their remune- 
ration by Messrs Allan and Day as such liquidators, such sum 
being received by the liquidators in equal shares. Mr. Allan is 
desirous of retiring from business in India and heand Mr. Day 
called a meeting of the creditors of the Company on the 14th 
May 1925 when it was brought to the notice of the creditors that 
Mr. Allan had not been appointed by the Court as a joint liquida- 
tor. Atthe said meeting a resolution was adopted to the effect 
that the Khurdah Company Limited be instructed to make the 
necessary application to the Court to ratify Mr. Allan’s appointment 
as joint liquidator. The Khurdah Company Limited have therefore 
made the present application. 


The application is opposed by Mr. Sen on behalf of Messrs. 
Champalal Gunchandlal who are creditors of the Company and he 
contends that no application under section 209 subclause (2) 
having been made for the appointment of Mr. Allan as liquidator 
jointly with Mr. Day, the Court has now no jurisdiction to sanc- 
tion such appointment with retrospective effect. 

Formerly voluntary liquidations were sometimes run through by 
a liquidator nominated by the directors without regard to the 
wishes or rights of the creditors and to prevent this state of things 
happening section 188 of the English Companies Act which corres- 
ponds to section 209 of the Indian Companies Act was enacted. 
This section has established a new procedure giving the creditors 
greatly extended powers in regard to the appointment of a liquida- 
tor in a voluntary winding up. By this section every liquidator 
appointed by the Company in a voluntary winding up must, within 7 
days after his appointment “ send notice by post to all persons who 
appear to him to be creditors of the Company,” convene a meeting 
of creditors for a day not less than twenty one days nor more than 
One month after his appointment and specifying the place and 
hour and must advertise notice of the meeting once in the Official 
Gazette and once in some local newspaper circulating in the dis- 
trict where theeregistered office or principal place of business of 
the Company was situate. At this meeting the creditors are to 
determine whether an application shall be made to the Court for 
the appointment of any person in place of or jointly with the 
liquidator appointed by the Company and if the creditors so 
‘resolve, an application may be made accordingly to the Court at 
any time not later than fourteen days after the date of the meeting 
by any creditor appointed for the purpose at the said meeting. 
Under the Indian Companies Act provision is made that the Court 
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may by order at any time extend the time for making an applica- 
tion such as is hereinbefore referred to for such’ period as the 
Court thinks proper. On such.an application being made the 
practice in England is (and in my opinion it is desirable that the 
same practice should be followed here) to require an affidavit by 
the liquidator appointed by the Company proving that the 
meeting of creditors was duly convened and an affidavit by the 
the chairman of the meeting stating the number of creditors pre- 
sent, the total amount of debts owing to them, the number of 
creditors voting for.or against any resolution and the total amount 
of debts owing to them in each case, and if a resolution for the 
appointment of a liquidator has been passed whether there has 
been any solicitation on behalf of the person nominated. 

"" On the application being heard the Court may remove the liqui- 
dator appointed by the Company and appoint another person or 
may appoint some person to act jointly with the liquidator appoint- 
ed by the company or make such other order as having regard to 
the interests of the creditors and contributories of the Company 
may seem just, 

These being the provisions of the law on the subject, Mr. 
Page who appears for the Khardah Company Limited has referred 
me to 3 cases io support of his application. The first is the case 
of the Indian Zoedone Company (1), where the Court in a case 
where there was a question whether the sole voluntary liquidator 
chad been properly appointed confirmed him in the office in order 
that the question might be quieted. This was a case under sub- 
Section (2) of section 141 of the English Companies Act of 1862 
which corresponds with sub-section 8 of section 207 of the Indian 
Companies Act. .In my opinion looking at the facts of the case 
referred to it has no bearing upon the present application. The 
next case upon which reliance was placed by Mr. Page is that of 
the Sunlight Incandescent Gas Lamp Co. (2), where the facts 
were as follows: A company went into voluntary liquidation and 
two persons B. & M. were appointed liquidators. B having retired 
F was appointed liquidator in his place to act with M. M applied 
for leave to take certain misfeasance proceedings but was .opposed 
by F and thereupon the registrar made an order appointing K 
additional liquidator to act jointly with M and F. Mr. Justice 
Wright held that section 141 of the English Companies Act 1862 
was sufficiently wide to give the Court power to appoint K in the 
circumstances set out. In my opinion this case also has no bear- 


(1) (1884) 26 Ch. D. 70» (2) [1900] 2 Ch. 728, 
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ing on the present application. Mr. Page’s third case was that of 
In re Allison, Johnson and Foster Lid (1), where the facts were as 
follows : One Birkenshaw was appointed liquidator ina voluntary 
winding up. The proceedings at which he was appointed liquida- 
tor were set aside as invalid, ad éntfio by Mr. Justice Farwell. 
Birkenshaw thereafter put forward a ciaim as a creditor for work 
done and expenses incurred by him while purporting to act as 
liquidator. The Court (Lord Alverstone C. J., Wills and Kennedy 
JJ) held that Birkenshaw was not entitled to be paid anything for 
services rendered as quidator but in so far as any work by him had 
been useful to the Company for business purposes unconnected 
‘with the voluntary liquidation or had been used by the official 
liquidator in the subsequent Company winding up with full 
knowledge of the facts he was entitled to claim reasonable remune- 
ration. This case as I read it is against Mr. Page’s contention and 
does in no way support the present application. To my mind the 
decision of the question raised in the present application turns 


entirely on the provisions of sub clauses (2) and (3) of section 209. 


of the Indian Companies Act. -© No doubt in a proper case I can 
extend the time for making an application for the appointment of 
a person as joint liquidator but I doubt very much whether having 
regard to the language of the section I have power to make such an 
appointment as is prayed for with retrospective effect from the 4th 
July 1921. In my view when an application is made under sub- 
clause (2) of section 209 of the Indian Companies Act the Court, if I 
may say so, is not required to register by a formal order the 
recommendation of the creditors of the company as to the person to 
be appointed joint liquidator. The Court may or may not act under 
. sub-clause (3) of section 209 on the resolution of the creditors. 
The matter is entirely discretionery with the Court and in England 
no appeal is allowed against the order which the Court may make 
on such an application (section 188 of the English Companies 
Act.) It follows therefore that till an order is made appointing 
a person to act as joint liquidator such person cannot take upon 
himself the duties of a joint liquidator and therefore the assumption 

of the duties of a joint-liquidator on the part of such a person does 
` not give him any rights whatsoever. The fact that the Court 
made an order on the 5th September 1921 approving a scheme of 
arrangement for the sale of the assets of the company on the appli- 
cation of Messrs Day and Allan in ignorance of the fact that Mr. 
Allan had not been appointed liquidator cannot affect the deter- 
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mination of the question raised on the piesent application. The’ 
proviso to sub-clause (2) does not in any view enable me to make 
the order prayed for. D : 


The conclusion to which I have come is that I have no juris- 
diction to make an appointment such as is prayed for with retros- 
pective effect from the 4th July roar. 

Ido not propose to, deal with the matters relating to question 
of remuneration etc. raised io the affidavit on behalf of Champalal 
Gunchandlal for in my opinion they do not arise at the present 
stage. f 

The result therefore is that the application must stand dismissed 
with costs. ` j 

Messrs Pugh & Co: Solicitors for Khardah Co. Ltd. and for’ 
Mr. A. F, P. Allan. 


Messrs. Leslie & Hinds; Solicitors for Mr. S. K. Day. 


_ Messrs. Dutt & Sen: Solicitors for Messrs. Champalal Gun- 
chandlal. ` 


A. T. M. l Application rejected, 
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Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 
Chakravarti. 


SURENDRA NARAYAN SINHA AND OTHERS 
7. 
RAJA BIJOYA SINGH DUDHURIA AND ANOTHER. *- 


Brick making— Putni taluk, real nature of—Zemindar ard putnidar, relation 
between—Transfer of Property Act UV of 1882), if applicable to Putni 
taluks —-Documents, giving information of incidents of putni, admissibility 
of--Late production of documents. 


Per Walmsley F. (Chakravarti, J. expressing no opinion): When the use 
made of the Jand by the putnidar does not threaten the complete destruction of 
the property or never threatens sucha change as to endanger the rent, the 
Zemindar has no cause for complaint: Barada Prosad v. Bhupendra 
Nath (1) followed. 


In the absence of any stipulatien against brick making, in a putni lease, it 
cannot be said that it is forbidden by implication, 


Per curiam: Reservation against digging tanks without permission cannot 
be conssrued as a reservation against the excavations involved in brick- 
making. 


Per Walmsley, 9 :—Reservation as to brick making should be expressly made 
in a putni lease. Documents giving information as to incidents of putni are 
admissible in evidence, though they come from the custody of the putnidar’s 
vendor and were produced late in the suit. 


Per Walmsizy, F: The relation between a zemindar and a patnidar is not 
similar to but really very different from that between the English owner in fee 
simple and the lessee for a term. 


Per Chakeavarti, F :—-Putni taluks are really transfers of the Zemindar’s 
interests without restrictions unless specially mentioned in the pattah, the 
consideration being payable not ina lump sum but by annual payments in the 
shape of rent: Senet Koer v, Himmut Bakadaor (a). 


All the provisions of the Transfer of Property Act are not applicable to the 
Putni taluks, and a patnidar is competent to use or lease out land for the manu- 
facture of bricks and this is wholly consistent with a putnidar’s right. 


Real nature of the putni taluk is set out in details. 

Appeal by the Defendants. 

*Appeal from Original Decree No. 277 of 1922 against the decree of Babu 
Ashutosh Pal, Subordinate Judge of Murshidabad dated the 31st July 1922. 


(3) (1923) IL. L. R. 50 Laica 594. 
(2) (1876) L. Rog L A. 923 L L. R. 1 Cale. 391. 
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Civit. Suit foran injunction restraining the putnidar and his lessees 
1925. the defendants from making bricks anywhere in the putni taluk and 
Sauces ‘also for damages for the mischief caused by the brick making that 


2 has already taken place. 
Raja Bijoya Singh. 

The material facts and arguments appear from the judgment - 
of Walmsley J. 

Dr. D. N. Mitter, Sir Pravas Chandra Mitter and Babu 
Narendra Krishna Bose for the Appellants. 


Dr. S. C. Basak and Babu Romani Mohan Chatterjee for the 





Respondents. 
l C A. V. 
The judgments of the Court were as follows : 
February, 26. Walmsley J:—This is a novel case. The learned Subordi- 
gas nate Judge of Murshidabad has granted to the zamindar an injunc- 
+ tion restraining the putnidar and his lessees the defendants from 


making bricks anywhere in the putni, and also a nominal sum by 
way of damages for the mischief caused by the brick making that 
has already taken place. 

The defendants appeal, and urge that the decision is wrong on 
three grounds ; firstly, because the relation between zemindar and 
putnidar is such that the former is not entitled to the relief claimed: 
secondly, because the document creating the putni contains no 
stipulation against brick-making ; and thirdly because the practice 
was begun many years ago, and has been continued without objec- 
tion by the zemindar until this suit was instituted. 

It appears to me that the defendants are entitled to succeed on 
each of these grounds. 

In regard to the first ground, the only matter to be considered 
is whether the use made of the land affects the landlord’s security 
in the matter of the rent reserved. If the use does not threaten 
the complete destruction of the property, or if it doos not threaten 
such a change as to endanger the rent, the zemindar bas no cause 
for complaint [See the case of Barada Prosad Banerjee v. Bhupen- 
dra Nath Mukherji (1).)| In the present instance neither of those 
dangers is present: where the bricks are made the surface of the 
land will be changed no doubt but not irremediably, and the 
evidence is that at present the area affected is about r per cent 
of the whole. 

An attempt has been made to treat the relation between a 
zamindar and a putnidar as similar to the relation between the 


(1) (1923) LL. R. 50 Cale. 694. 
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English owner in fee simple and the lessee fora term of years, but 
the relation is really very different, and the comparison does not 
assist us. ú 

On the second point, the learned Judge seems to think that 
because the putni instrument does not authorize brick-making it by 
implication forbids it, and secondly, that a reservation against digg- 
ing tanks without: permission may be construed as a reservation 
against the excavations involved in brick-making. I do not think 
that either view is correct. There is no reservation against brick- 
making, and the zemindar cannot succeed by showing that there 
is no clause that permits brick-making. As for the clause about 
digging tanks, brick-making may not be such an old practice as 
tank digging but it was very well-known in 1853 when the putni 
was created, and if the reservation had been intended to cover 
brick-making it might have done so expressly. 


On the third point the learned Judge has treated the evidence 
in a very strange manner. The defendants were able to show pay- 
ments on account of brick-making as far hack as the closing years 
of last century. Tnese payments are entered in large books of 
account which appear to wear the marks of being genuine. The 
Judge however says nothing at all about the røžars containing these 
entries, and he objects to the sumars and cheguemuris on the 
ground that they come from the custody of the putnidar’s vendor 
and were produced late, The first objection confuses with title 
deeds documents which are valuable in the information they give 
about incidents connected with the putni, but do not in themselves 
form any part of the evidence of title. The second objection 
springs from the same confusion of thought: the present putnidar 
had to call upon his vendor to produce the papers, and it is not 
shown to us that he was negligent in seeking the aid of the Court 
to compel the production : so he cannot be held responsible for 
the fact that the papers were produced late. Another remark must 
be made about the Judge’s treatment of the evidence on this point : 
he says that the oral evidence is at variance with the contents of 
these papers and ihen deals very hardly with the evidence of plain- 
tiffs witness Chandra Kanta, The learned Advocate for the res- 
pondent has been unable to show us where the oral evidence 
conflicts with the papers, and as for Chandra Kanta it would seem 
as though any suspicion to which his contradictions may give. rise 
should go against the plaintiff rather than against the defendants. 

My conclusion is that the learned -Judge’s judgment must be 
reversed on each of the grounds mentioned, and that the appeal 
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must be allowed and the suit dismissed with costs in both 
Courts, i 

In the view which I have taken, the cross-objection preferred by 
the plaintiff respondent must necessarily be dismissed with costs, 
hearing fee three gold mohurs. 

Chakravarti J: I wish only to add a few observations as to 
the real nature of the putni taluks as I understand it and how 
they differ from ordinary lease-hold interest. 

Regulation VIII of 1793 section 51 recognised the dependent 
taluks created by the zemindars before the Permanent Settlement 
and full protection was granted to them subject to the payment of 
the fixed rent. A number of these taluks were given the option of 
getting themselves separated from the zemindary and directly 
holding under the Government as owners of Separate estates and 
the rent payable by them to the zemindar was deducted from 
Revenue payable for the zemindary. This emphasises the fact, 
that these taluqdars, though in one sense lessees, were looked 
upon as the absolute owner of the lands subject only to payment 
of the fixed rent. There was no restriction on or limitation to 
their rights as lessees. 

It is in this sense it has been said that these talugs were really 
transfer of the zemindar’s interest the consideration being payable 
not ina lump sum but by annual payments in the shape of rent. 
The analogy of a lease-hold interest as defined by the Transfer of 
Property Act is out of place here. There are some features which 
are common but the distinctive features cannot be ignored and the 
existing mode of enjoyment of these taluqs disturbed. 

The Permanent Settlement imposed a limitation of ro years’ 
term to all future leases created by the zemindar but this restriction 


was removed by Regulation V of 1812 and grant of Permanent 


taluqs came into vogue and a number of talugs called putni 


_ talugs were created in the image of the Istemrari Mokarari Talugs 


as known before the Permanent Settlement. Regulation VIII of 
1819 called the Patni Law was enacted to grant facilities to the 
zemindar to create taluqs for punctual realisation of rent at stated 


. times with a view to hold them to meet the demand of the sun-set 


Law as the Revenue Law was popularly called. 
These putni taluqs were really grants of the zemindar’s interest 


_ without restrictions unless specially mentioned in the Pottah. Even 


a mokarari tenure was in some respects treated as not a mere lease ; 
See Sonet Kooer v, Himmut Bakadoor (1). 


(1) (1876) L: R.3 i. A. 92; L L. R. 1 Caley 304. 
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It appears to me therefore that it is not possibie to apply all the 
. provisions of the Transfer Property Act by analogy. to the Putni 
Talugs and 1 have no hesitation in saying that a putnidar is compe- 
tent to use or lease out land for the manufacture of bricks and 
this is wholly consistent with a putnidar’s right. The transfer of 
Property Act contains a saving clause for-the putnis governed by 
Reg. VIII of 1819. 

The question now at issue is really. governed by the case of 
Abhiram Goswami v. Shyama Charan Nandi (1). The question 
as to whether the putnidar can by this mode of user destroy 
the security of the rent payable need not be discussed now. 
It is not even suggested that the loss of the land used for manufac- 
ture of bricks has in the least diminished the value of the putni in 
question. 

The. clause restricting the digging of tanks cannot be enforced 
and cannot by analogy furnish a restrictive covenant against brick 
making. I agree with my learned brother that the suit should be 
dismissed with costs as also the cross-objection. 


R M. Appeal allowed ; Cross-objection dismissed. 


(1) (19091. L. R. 36 Cale. 1003 ; to C. L, J, 284; 14C. W. N. 3. 
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Issue, raising of ~Sutt on promissory note—Original considerations, 
In a suit on a promissory note, the plaintiff was allowed.to raise an issue as 


to original consideration in the alternative, as the defendant, was not prejudiced 
thereby : Sadasook v, Sir Kishan a) referred to, f 


Suit on a promissory- note, 


The material facts appear from the judgment, 
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civit. Sir, B. C. Mitter and Mr. S. C. Bose for the Plaintiff. 
1925, Messrs. Langford James, A. K. Roy and R. N. Sarkar for the 
Hari Defendant Sourendra. 
Sourendra. Messrs. H. D. Bose and Pankridge for the widow Tarubala. 
= Messrs. S. N. “Bannerjee and WV, C. Chatterjee for the other 
Defendants. 


The following judgment was delivered by 
Febrnary, 25. Buckland J: This suit is to recover Rs. 42,858-5-1 the 
a amouut of principal and interest due on a promissory note dated 
the gth December 19x4. The promissory note is said to have 
been executed by Charu Chander Mitter as arta of the joint 
family, of which he was and the defendants were members. The 
defendants consist of Sourendra Nath Mitter, Satya Santi Mitter 
and Khokalal Mitter, nephews of Charu Chunder Mitter, and 
Srimati Tarubala Dassi, widow and administratrix of Charu Chunder 
Mitter. 

Stated broadly, the defences on the facts are as follows :—The 
defendants other than the widow, deny that Charu Chunder Mitter 
executed the promissory note as karła and say that he did so on 
his own account and consequently they are not liable. His widow 
supports the plaintiff and says that Charu Chunder was acting as 
karta in the transaction. If, on the other hand, the Court finds 
that he was not so acting but borrowed the money on his own 
account, then the widow submits that Sourendra Nath Mitter who 
is alleged to have become the 4avfa upon the death of Charu 
Chunder Mitter, had no authority to pay interest on her account 
and that the suit is barred by limitation. 

The point which I have now to decide has arisen upon issues 
being formulated by learned Counsel. On behalf of the defendant 
Sourendra Nath Mitter, Mr. Langford James submitted the 
following issues. 

x. Can the defendants 1, 2 and 3 be held liable on the promis- 
sory note. 

2. If so (a) was ‘the promissory note executed by Charu 
Chunder Mitter as Aarfa of the family and (b) did he make the 
representations alleged in paragraph 2 of the plaint, 

3. Had Sourendra Nath Mitter authority to pay interest either 
(a) on behalf of the family or (b) on behalf of Tarubala Dassi, 

© 4. Ifthe plaintiffis entitled to recover on the basis of the 
promissory note. on what basis is the consideration for the promis- 
aq 
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sory note to be calculated. On behalf of the widow Mr. H. D. 
Bose submitted this issue. 

1. IfTarubala Dassi as representing the estate of Charu 
Chunder Mitter alone may be liable, is the suit barred by limita- 
tion. 

And on behalf of the other defendants, Mr. Bannerjee submitted 
a further issue under that numbered 2 viz :— 

(2c). Are such alleged representations binding upon the 
defendants 2 and 3 : and the additional issue, 

(6). Are the defendants 2 and 3 personally liable. 

The argument has originated by reason of the first issue raised 
by Mr. Langford James, which is based upon the denial in the 
written statement of Sourendra Nath Mitter that the plaintif ever 
had or has any cause of action against him. There are also state- 
ments in the written statement of the other defendants which 
would support such an issue. That issue has been put forward to 
support the contention that upon the decision of the Judicial! Com- 
mittee of the Privy Council in Sadook Jankidas v. Sir Kishan 
Prosad (1) among other authorities, no one but the legal repre- 
sentative of Charu Chunder Mitter can be made liable upon this 
promissory note. Sir Binod Mitter has argued that that decision 
does not preclude him from proving that the promissory note was 
signed by Charu Chunder Mitter as karfa and on behalf of the 
joint family, and that the money was borrowed on their account, 
and in support of that contention he has referred me to Krisna- 
nand Nath Khara v. Raja Ram Singh (2) and Baijnath v. Issur 
Nath Jawar (3). 

It is unnecessary that I should decide that question now, but 
in order further to meet the point, Sir Binod asked to be allowed 
on behalf of his client to raise the following issue : 


Was the advance made by the endorsement on the Govern- 
ment promissory notes of the face value of Rs. 35,000 referred to 
io the plaint made by Charu Chunder Mitter as arta of the 
family. 

The discussion thereupon proceeded upon the point as to 
whether or not upon the pleadings as framed, it was open to the 
plaintiff to proceed upon the original cause of action as so express- 
ed. It has been contended that the plaint does not justify such an 
issue, but I have been referred on behalf of the plaintiff to 


(1) (1918) L. L. R. 46 Cale. 663. {2) (1922) L. L. R. 44 All. 393. 
(3) (1906) 11 C. W. N. 1390 
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Golap Chand Marwaree v. Thakurani Mohokoom Kooaree and 
Anr. (1)in which Mr. Justice Kennedy drew attention to the 
great power given in this country of raising the true issues between 
the parties and refers to the general principle that the existence’ 
of an unstamped promissory note does not prevent the lender of 
money from recovering on the original consideration if the plead- 
ings are properly framed for that purpose, Another more recent 
case cited is Krisknaji Narayan Parkki v., Rajmal Manikchand 
Marwadi (2). The suit was brought on a bundi to recover 
Rs. 675 and Rs. 35 as interest. It was alleged that the hundi had 
been dishonoured and lost. The suit was decreed upon the origi- 
nal consideration. On appeal the District Judge confined the 
plaintiff to the bundi, which he said was the original cause of 
action, and he refused to allow the plaintiff to recover on the 
basis of the original consideration. On second appeal, it was 
held by the High Court of Bombay that it was open to the plain- 
tiff to prove the loss independently of the note. So far as I can 
ascertain from the reports what the pleadings were in those cases, 
they appear to support the plaintiff. 

Those cases were cases where the note was inadmissible in 
evidence. There is no question of the note being inadmissible in 
evidence in the case which I shall have to try. The matter which 
1 have now to consider is, whether upon the plaint the plaintiff is 
entitled to rely on the alleged original cause of action. Whether 
there is a cause of action independently of the promissory note, 
is a further point which has been touched upon but will have to be 
decided hereafter, should the matter be permitted to be gone 
into. 

In the case cited, the Judicial Committee of the Privy Council 
pointed out that it would have been open to the plaintiffs to have 
framed their case in an alternative form and to have sued both on 
the hundis and alternatively upon the consideration. It was alleged 
by the appellants that the plaint in face embraced both these 
forms, but their Lordships were unable to accept their contention, 
which did not appear to have been raised in the Courts below. 
In their opinion, the plaint was confined to an action brought 
upon the hundis themselves. 

This passage seems to indicate, in a some slight degree, that 
their Lordships of the Judicial Committes would look with disfa- 
vour upon the tigorous application of technical rules of pleading and 
that had the case been raised in the Courts below they would not 


(1) (1878) I. L, R. 3 Cale. 314 (2) (1890) I. Le R. 24 Bom. 36a 
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have been averse from considering it upon final appeal. I cannot 

. feel that the defendant would be prejudiced, and it does not appear 
that there are any further facts which should be pleaded, or per- 
haps I should put it in this way, that learned Counsel does not 
desire any opportunity to amend the plaint, and has not made any 
such application, though he has indicated that it might be other- 
wise were I to hold that on the pleadings as framed he was not 
entitled to raise this issue. 


I cannot say that there is nothing in the plaint upon which this 
issue can be based, and I will allow it. 


As already observed, it is further objected that even though the 
plaintiff may be deemed to have -pleaded the original cause of ac- 
tion, he cannot rely upon it, in support of which I have been referr- 
ed to the judgment of Sir Richard Garth, C. J. in Sheikh Akbar v, 
Shetkh Khan (1), but that point is one which will have to be 
considered after I have heard the case. 

Dutt & Sen: Attorneys for the Plaintiff. 

H. N. Dutt & Co: Attorneys for the Defendant. 

B. N. Bose-& Co: Attorney for the Defendant Tarubala. 

A. T. M. Issue allowed to be raised. 


. tr) (188:1) I. L. R. 7 Cale. 256, 
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Before Mr. Justice Buckland. 
HARI MOHAN GHOSE 


: u. 
SOURENDRA NATH MITTER.* 


Promissory note—Execution by karta of a joint Hindu family—Note signed 
by karta—Other members, if liable “on note—~Other members, if liable for 
debt in suit on promissory note—Achnowledgment by katta, if binds other 
members—Guardian, appointment of, effect of. 

There is no automatic disruption of a joint Hindu family upon appointment 
of a guardian of the property of a minor member. 

Notwithstanding sections 26, 27 and 28 of the Negotiable Instruments Act 
where a person.is to be bound by a negotiable instrument made on his behalf 
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by his agent his name must appear upon it as a person to be bound thereby: 
Sodasuk v, Sir Kishan 11) and Vithalrao v Vithalrao (2) followed. Xrishnanand 
v. Raja Ram Singh '3) dissented from. 


A karta of a joint Hindu family cannot bind the members of the family 
by his signature alone in the promissory note, no other names appearing upon 
the document as those of persons to be charged. Other members are liable in the 
suit on promissory note executed by the karta on an entirely different cause of 
action, namely, on debt. 


Oral evidence can be adduced te prove this different cause of action, as the 
agreement entered’ into by the arta on behalf of the other members of the 
family was not reduced into writing and therefore section 9t of the Evidence 
Act is no bar. 


A karta ofa joint Hindu family has the same authority to acknowledge a 
debt as he has to incur it and the acknowledgment need not be expressed as 
having been made in his capacity as arta : Chinnaya v. Gurunetham (4) and 
Har Prosad v. Hasthar (5). 

Suit on a promissory note executed by a Zarta of a joint Hindu 
family. 

The material facts and argument appear from the judgment. 

Sir B. C. Mitter and Mr. S. C. Bose for the Plaintiff. 


Messrs. Langford James, A. K. Roy and R. N. Sircar for the 
Defendant Sourendra. - 


Messrs. B. D. Bose and Pankrige for the Defendant Tarubala. 


Messrs. S N. Banerjee and N. C, Chatterjee for the other 
Defendants, 
The judgment of the Court was as follows :— 


Buckland J: All that need be said by way of introduction 
is to be found by my earlier judgment* on the questions which 
arose when learned Counsel submitted the issues to be tried. 


The principal points argued are embodied in issues x and 7, 
but they will be more conveniently considered later. 

There is no doubt whatever in my mind that Charu Chunder 
Mitter entered into the transaction with the plaintiff as asta of the 
family. 

Nor bave I any doubt that the liability after his death was 
treated as a liability of the family which had the use of the 


money. 
In support of these conclusions there is the oral evidence of 


(1) (198) I. L. R. 46 Calc. 663. (2) (1992) 25 Bom. L. R. 151. 
(4) (1922) 1. L. R. 44 All. 393- (4) (1881) I. L. R. 5 Mad 169. 
(5) (1915) 19 C. W. N. 860. 

* (1935) 41 C. L. J. 53t 
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the plaintiff as to the circumstances in which the loan was made, Civil. 
there are the payments by Sourendra Nath of. interest endorsed on 1925. 
the note, and the corresponding entries in the family accounts, Hadi 
there are a series of statements made. by the parties contained in v. 

o baane i Sourendra, 
judicial records, and there are Sourendra’s own letters. peer tae 


I do not propose to state the material exhaustively nor need I Buckland, F. 
consider it in detail, To my mind it is overwhelming, and as 
against all this the defendants have produced nothing ; they have 
not given evidence on their own behalf, and as regards the defen- 
dant Sourendra he has not even the excyse that at the time of the 
advance he was a minor. 

On behalf of his clients Mr. Banerjee has argued that at the 
time of the transaction the family was no longer joint. They 
cerlainly so regarded themselves and continued to do so till the 
22nd March 1923 as the letter bearing that date from the Solicitor 
to the widow of Charu Chunder Mitter, to Sourendra Nath Mitter 
and the plaint in the suit for partition establish. 

But notwithstanding these matters the point has been persisted 
in and upon the ground that certain members of the family were 
minors, and guardians of their property had been appointed under 
the statute before the execution of the promissory note in suit. 
The statute places certain limitations upon a guardian’s power of 
disposing of the ward’s property. It is contended that the incom- 
patibility of the rights of a arfa of a Hindu joint family to bind 
the minor members with the limitations imposed by the statute 
upon a guardian’s power of disposing of the ward’s property is 
such that ipso facto the minor ceases to be a member of the joint 
family. 

This is to me an entirely novel doctrine, and to do learned 
Counsel justice he admitted that the proposition could not be 
supported by authority. I cannot conceive that a doctrine involving 
automatic disruption of the family upon the appointment of a 
guardian of the property of a minor member would not long ere 
this have found judicial expression were it one that was well found- 
ed in law. 


The further argument advanced on behalf of the defendants 
in support of the contentions embodied in issues 2 (b), (c) and 6 
is based upon the doctrine as to necessity, but it is not one which 
in the cirumstances of the case can carry any weight. 

In the absence of any evidence to contradict it I have no 
hesitation in accepting the plaintiff's contention as to what took 
place at the time when the transaction was entered into, Such 


-> 
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. Civiu. evidence as regards necessity as the plaintiff gives is hardly required 
aN. for it does not a dmit of argument, in view of the mass of evidence, 
Hari that the money went into the family coffers was so entered in its 
v. books, and that interest was paid by the Karta who succeeded 

Sourendra. Charu Chunder Mitter. 
Buckland, J. In my opinion the foregoing contentions furnish no grounds 


upon which the defendant can avoid liability. 


A more substantiated plea is based upon the terms of the 
promissory note. It has been argued that the plaintiff is not 
entitled to recover on the basis of the promissory note except as 
regards the estate of the deceased executant in which case his 
widow alone would be liable as representing his estate. The solu- 
tion to this question depends upon the principles governing liabi- 
lity upon a promissory note, and whether be such principles what 
they may, the Xarta of a Hindu joint family may bind the members 
of the family by his signature alone, no other names appearing 
upon the document as those of persons to be charged. 


The leading authority on the point relied upon on behalf of 
the defendants is Sadasuk Jankidas v. Sir Kishan Pershad (1). 
That was a case in which it was sought to make the respondent 
liable upon a Hundi accepted by his Agen t. Their Lordships of 
the Judicial Committee stated in the cleare st possible terms that 
it is of the utmost importance that the name of a person, or firm 
to be charged upon a negotiable document should be clearly 
stated on the face or on the back of the document, and that it is 
contrary to all established rules that in an action on a bill of ex- 
change or promissory note against a person whose name properly 
appears as party to the instrument, it is open either by way of claim 
or defence to show that the signatory was in reality acting for an 
undisclosed principal. In the course of the argument I was 
referred to sections 26, 27 and 28 of the Negotiable Instruments Act 
and it was suggested that as section 33 of the Bills of Exchange 
Act had not been reproduced in the Indian Act those sections 

` permitted a person to be bound by a promissory note signed by 
his Agent even if his own name did not appear upon it, Any such 
suggestion is disposed of by this judgment of the Privy Council 
for the passage which I have read had reference to those very 
sections which their Lordships declared contained nothing incon- 
sistent with the principle enunciated. This I take to mean that 
notwithstanding those sections where a person is to be bound by 


-(1) (1918) L. L. R. 46 Cale. 663. 


Vou. XLL] HIGH COURT. 


a negotiable instrument made on his behalf by his agent his name 
must appear upon it as a person to be bound thereby. 

Vithalrao v. Vithalrao {1),is acase directly in point. The 
claim was against the members of a joint Hindu family upon a pro- 
missory note signed by the Manager in his own name. The decision 
depends upon the view taken as to the pleadings enabling the plain- 
tiff to succeed upon the debt, but the judgment proceeds upon the 
footing that the claim upon the note cannot succeed. 

On the other hand there is a direct authority in support of the 
plaintiff in Krishnanand Nath Khare v. Raja Ram Singh (a). Sada- 
suk Jankidas v. Sir Kishan Pershad (3) was distinguished on the 
ground that the principle upon which the judicial committee 
decided has no application to the case of a Hindu joint family which 
it is sought to make liable through the signature of the managing 
member thereof. I confess 1 am unable to agree with the conclu- 
sion which with all respect appears to be based upon conve- 
nience. 


Krishna Ayyar v. Krishnasami Ayyar (4), way be an authority 
in favour of the’ plaintiff on this point unless the comment upon 
itto be found in the judgment of the learned Chief Justice in 
‘Vithalrao v. Vithalrao (1), that the judgments were based on the 
fact that all the members of the family were liable for the debt 
which was due under the promissory note in suit, represents the 
correct view to be taken of that decision. This also seems to 
have been the view taken in Subba Narayana Vathiyar v. Rama- 
swami Afyar(s5), where the same principle as the Privy Council enun- 
ciated later was stated though from the point of view of the payee 
or endorsee. Referring to the case last cited the judgment of the 
Court states that the decision in Krishna Ayyar v, Krishna Swami 
Ayyar (4), as to the liability of the other members of a joint family 
on a bill accepted by the managing member proceeded upon 
considerations of Hindu Law and does not affect the present ques- 
tion, : 

Lastly, I will refer to Batsnab Chandra De v. Ramdhon 
Dhor (6). There too the claim was against the members of a joint 
family who were not all parties to the notes, and the decree of the 
lower Appellate Court was affirmed. The learned Judges referred 
to Nagendra Chandra Dey v Amar Chandra Kundu (7), a some- 


(1) (1922) 25 Bom. L. R. i51. (a) (1922) I. L, R. 44 All. 393s 
(3) (1918) L L. R. 46 Calc. 663. , (4) Urgoo) 1. L. R. 23 Mad. 597. 
(5) (1905) I. L. R. 30 Mad. 88. (6) (1906) 11 C. W. Ng 139. 


(7) (1903) 7 C. W. Ny 725- 
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what similar case, and to Krishna Ayyar v. Krishna Swami 
Ayyar (1), with which I have already dealt. 
The decisions apart from Kvisknanand Nath Khare vy. Rafa 


~ Ram Singh (2), are only in conflict if all possibility of the judgments 


having been for the amounts of the several debts as distinct from 
the claims on the notes themselves is’ excluded. Without examining 
the pleadings in each case itis not possible to say with confidence 
that that was not present to the minds of the learned Judges. So 
far as the authorities support the view that in the circumstances 
in question all the members of the family may be made liable no 
principle is enunciated justifying a conclusion in the case of a 
Hindu joint family which would not be entertained were the cass 
one in which a member of an ordinary trading partnership alone 
had signed a promissory note in respect of a loan made to the firm 
of which he was a member. Merely to state the principle, that the 
karta has authority to bind the members of the family, given certain 
conditions immaterial for the present purpose, does not carry the 
matter to a point which it is necessary to reach before the members 
of the family can be held liable ona promissory note signed by the 
karta alone and not bearing the name of any one of them. 

The principle upon which a person can be made liable upon a 
promissory note is so clear that I am quite unable to reconcile it 
with any conclusion which would have the effect of charging mem- 
bers of a Hindu joint family whose names do not appear upon the 
note. 

In my opinion the defendants other than the widow are not 
liable upon the promissory note in suit. 

This brings me to the issue which learned Counsel for the plain- 
tiff submitted. The defendants are sought to be made liable upon 
the advance. 

The argument advanced on behalf of the defendants other than 
the widow is that independently of the note there is no cause of 
action, and that even if any such independent cause of action can 
be established any terms to be found in the note, can only be 
established by the note itself. 

This argument has been supported by deference to a series 
of cases of which Sheikh Akbar v. Sheikh Khan (3) is that chiefly 
relied upon in which owing to failure to comply with the provisions 
of the Stamp Act the promisory note sued upon was not admissible 
in evidence and the plaintiffs were compelled to resort to the - 


(1) (1900) H L. R. 23 Mad. 597- (2) (1922) I. Le R. 44 All. 393. e 
(a) (1881) I. L. R, 7 Calc. 256. 
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original cause of action in order to recover independently of the 
note. 

It is assumed that because in those cases, and in this, the plain- 
tiff cannot recover upon the promissory note itself, they all stand 
upon the same footing and that the same line of reasoning is 
applicable, i 

Bat that assumption and argument are based upon a fundamen- 
tal error. They introduce confusion between inadmissibility of the 
note in evidence and the constitution of a cause of action by the 
note. Inthe cases cited the note furnished a cause of action, 
but could not be proved, in this case the note may be, and has 
been, proved, but for reasons already stated furnishes no cause of 
action against those defendants. 

I may at once go further and say that no question under sec- 
tion 91 of the Evidence Act can arise because by reason of what 
I have already decided, which for the purpose of argument was 
assumed those defendants did not become parties to, or bound by, 
this note, and such agreement as was entered into by Charu 
Chunder Mitter on their behalf was not reduced into writing, for 
he made no written agreement on their behalf capable of being 
enforced. 

The case is not one of resorting to the original consideration an 
inappropriate form of expression. The cause of action is entirely 
distinct from that upon the note upon which the plaintiff never had 
nor has any cause of action against any person other than Charu 
Chunder Mitter or his estate. . , 

The only question, therefore, which arises is whether the plain- 
tiff has established the cause of action which is embodied in issue 
No. 7. 

I have already decided that the plaintiff may make sucha case 
without amendment, At that time I was infiuenced by the view 
that the defendants would not be prejudiced if tbe issue were 
allowed, even if strictly it were not so fully pleaded as might have 
been done. 


Now that the hearing is concluded I find that my anticipations 
have been justified. The defendants have had every opportunity 
of meeting this case and have called no evidence. In V¢thailvao v. 
Vithalrao (1) the learned Chief Justice discussed the distinction 
in procedure between a suit on a promissory note and a suit for the 
debt and pointed out the different course the trial may take in 
‘dither case. The state at which the question wis raised has given 

(1) (1922) 25 Bom. L. R. 151s 
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the defendants every opportunity of adopting the course indicated 
by the learned Chief Justice of Bombay. 

I see no reason for not accepting the evidence of the plaintiff to 
the fullest extent. He has proved the advance and the promise 
made by Charu Chunder Mitter as manager of the family to repay 
Rs, 35,000 with interest at 634 per cent per annum, Charu Chunder 
Mitter undoubtedly bound himself by the promissory note, but it 
is not necessary for the plaintiff to rely upon it except for such 
corroboration as it provides of the evidence which he has given in 
the witness box having the effect of charging the defendants gene- 
rally. The payments of interest endorsed on the back of the note 
were undoubtedly payments made not merely in respect of interest 
due on the note itself, but in respect of interest due from the other 
persons as well, If the plaintiff's evidence as to the advance is 
accepted this must follow. That the payments were made in 
respect of the liability of the members of the family by Sourendra as 
manager is also shown by the entries in the books of account 
relative to the respective payments endorsed on th? note. 

The authority of Sourendra to make such acknowledgments has 
been questioned, though more particularly on behalf of the widow, 
but that does not arise It has been held that the arta has the 
same authority to acknowledge a debt as he has to incur it and that 
the acknowledgment need not be expressed as having been made on 
his capacity of karta : Chinnaya Nayudu v. Gurunatham Chetti (1) ; 
Har Prosad Das v. Harihar Prosad Singh (2), authorities from 
which it has not been argued that I should differ. 

The last of such acknowledgments if all such were within 3 
years of that immediately proceeding, is dated the 16th February 
1920. This suit was filed on the rath February 1923, and within 
the period of limitation as intended thereby. 

There wiil be judgment for the sum claimed and interest on 
Rs. 35,000 pending suit until realization at 6 per cent per annum. 

Judgment in this case will be against the defendants as members 
of the joint family, the amount to be paid out of the joint family 
property. I see no reason-for differentiating the case of the other 
defendants from that of Sourendra Nath Mitter, and in my opinion, 
as I have held, in all he did he acted as arta of the family in 
succession to Charu Chunder Mitter, 

As regards costs, an order for the costs of the suit and the 
hearing will go against all the defen dants otber than the widow. 
As regards the widow, the position is that she supported the plaintiff 


(t) (1881) I. L. L. 5 Mad, 169. (2) (2915) 19 C W. N. 860. 


vou. XLL) nig court. 
on the point on which he has succeeded. She had in reserve 
a defence which it was not necessary to consider. Most of the 
time occupied at the trial has been occupied in deciding the question 
as to which she raised no defence. Consequently, she will only be 
liable for the general costs of the suit and the costs of the first day’s 
hearing. ‘ 

Dutt & Sen: Attorneys for the Plaintiff. 

H. N. Dutt & Co: Attorneys for the Defendants. 


B. N. Bose & Co: Attorneys for the widow Defendant. 


A. T. M. . Suit decreeed. 


PRIVY COUNCIL. 


‘PRESENT.—Lord Shaw, Lord Carson, Sir John Edge, and 
Mr. Ameer Ali. 


A. H. FORBES 
v. 
SIR L. E. RALLI AND OTHERS 


[ON APPEAL FROM THE HIGH Court OF JUDICATURE aT Parna. ] 


Estoppel—-Evidence Act (i of 1872), Sec. 115—Statement of lessor’s agent that 
lease permanent—Lessee's erection of permanent buildings. 

Where the lessor of certain property, by his agent, in a letter to the lessee’s 
agent. stated that “ the lease executed by Mr. A (i, e. the respondents’ agent) 
dated the aand June 1894 is a permanent lease, and gives you the right to erect 
buildings, but it does not entitle you to hold at a fixed rate, and the rent is liable 
to enhancement after proper legal notice,” and the lessees by reason thereof 
subsequently erected permanent buildings upon the demised land : 

Held, that the letter was a representation of fact estopping the lessor from 
subsequently claiming that the lease was a yearly and not a permanent one. 

Ramsden v. Dyson (11; Ahmed Yar Khan v. Secretary of State (2); Sarat 
Chunder Dey v. Gopal Chunder Laha (3) referred to. 


(t} (865) L. R. 3 H. L. t29. 
_ (2) (1901) L. R. 28 L A. 208. 5 : 
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Appeal from a decree of the High Court (27th May to22) revers- 
ing an ejectment decree (19th July 1921) made by the same 
Court (Ross J.) on second appeal from the decree of the Munsif of 
Araria (16th Sept. 1918) dismissing the appellant’s suit. 


The facts and arguments sufficiently appear from the judgment of 
their Lordships. 


L. de Gruyther, K. C. and K. Brown for the Appellant. 


Sir John Simon, K. Ca A. M. Dunne K. C. and S. Hyam for 
the Respondents. 


The judgment of the Board was delivered by 


Mr. Ameer Ali :—This appeal arises out of a suit brought by 
the plaintiffappellant in the Court of the Munsif at Araria in the - 
district of Purnea to evict the defendants from certain lands he had 
leased to them in the year 1894. 


The suit was dismissed by the Munsif, as will be more parti- 
cularly mentioned later in the course of this judgment. The 
Munsif’s order was affirmed by the District Judge. The plaintiff 
preferred an appeal to the High Court, which was heard by a single 
Judge, Mr. Justice Ross, who reversed the judgment of the District 
Judge, and decreed the plaintiff's claim. On the defendants’ 
appeal under the Letters Patent, a Division Bench, consisting of 
the Chief Justice and Mr. Justice Mullick, reversed the decision 
of Mr. Justice Ross, and agreeing with the District Judge, dismiss- 
ed the suit of the plaintiff. He now appeals to His Majesty in 
Council on the grounds that the High Court misconstrued the 
terms of the lease under which the defendants were let into posses- 
sion, and have wrongly applied, under the circumstances of the 
case, the doctrine of estoppel in respect of his claim. 


A brief narration of the facts which have led to this unfortu- 
nate litigation will explain the position of the parties. 


Mr. Forbes, the - plaintiff, owns considerable landed property 
in the district of Purnea. The defendants are Greek merchants 
trading largely in country produce in India under the name and 
designation of Ralli Brothers. On the 22nd June, 1894, the 
defendants’ agent, one Acatos, obtained from the plaintiff a 
lease of four bighas of land “for the purpose of erecting 
buildings, putting up presses, etc., for trading.” The lease (Ex 5) 
is in English. Acatos executed a kabuliat which is identical in 
terms with the lease. As the question for determination turns, 
in a great measure, on the words of this lease, their Lordships 
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think it desirable to give, so far as is necessary, the actual language 
of Ex. 5. Itis as follows :— 

“That whereas land is required by Mr. C. Acatos, Agent of Messrs. 
Ralli Brothers, Merchants, of Calcutta, for the purpose of erecting 
buildings, putting ep presses, etc., for trading, I, A. T. Ricketts, 
Manager for A. H. Forbes, Executor to the Estate of the late A. J. 
Forbes, agree to give a lease of four bighas of land to the aforesaid 
Mr. C. Acatos for the above purpose from year to year at an 
annual rental of Rs. 45 per bigha or total annual rental of 
Rs. 180,” ` 

„Admittedly the defendants took possession of the leased lands for 
the purposes stated in Ex. 5. In 1903 a gentleman of the name of 
Carras took the place of Mr. Acatos as the local agent of Ralli 
Brothers at Purnea So far as appears from the record, he resided 
at a place called Forbesganj, which had been established by the 
plaintiff or his father as the centre of his estate. A railway station 
had been opened closed by, and Forbesganj acquired a certain 
importance. l 

About this time circumstances appear to have arisen which 
necessitated the erection of a pucca or masonry building for the 
residence of Mr. Carras. As the lease, to use the language of the 
District Judge, was somewhat vaguely phrased, the defendants, Ralli 
Brothers, considered it expedient to obtain the plaintiff’s express 
permission for the purpose of erecting the structure they proposed 
for their agent. At this time a Mr. Duff was acting as Mr. Forbes! 
manager Or agent. 

After going carefully through the evidence, their Lordships 
have no doubt that both the Munsif and the District Judge have 
correctly held that at the interview which took place in conse- 
quence of the defendants’ applications for permission to raise the 
structure they proposed, and at which the terms ofthe lease of 
1894 were discussed, Mr. Forbes was personally present. In his 
evidence in the Munsif’s Court the plaintiff states that he does 
not remember whether he was present or not. Mr. Carras posi- 
tively swears that he was present and, in fact, took part in the 
discussion. Mr. Duff, for some reason or other, has not been 
examined on behalf of the plaintiff. lf, as itis said, he was ill at 
the time and unable to attend, he could have been examined, as 
the lower Courts point out, on commission. 

Their Lordships are thus left face to face with two statements, 
one by Mr. Forbes saying that he does not remember, the other 
by Mr. Carras, who positively swears that Mr. Forbes was present, 
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In their Lordships’ opinion, the Courts which were by law vest- 
ed with the jurisdiction to deal with the facts have properly come 
to the conclusion that Carras’ statement should be accepted. The 
letter of the 31st December, 1903 (Ex A), which Duff wrote to 
Carras, is clear and precise on this point. Mr. Duff, writing as 
manager of the Sultanpur Estate, namely, the plaintiff’s estate, says 


_as follows :— 


My dear Carras, 

“Referring to your conversation of this morning with Mr. 
Forbes and myself, I write (?) at your request to say that the lease 
executed by Mr. C. Acatos, dated the 22nd June, 1894, is a perma- 
nent lease and gives you the right to erect buildings, but it does 
not entitle you to hold at fixed rate, and the rent is liable to enhance- 
ment after proper legal notice. If your firm desires to have a 
permanent lease at a fixed rate of (torn) will be glad to see the 
proposed draft of lease and to show it to Mr. Forbes. 1n the mean- 
time, you can commence the house if you like to do so.” 

With reference to this letter the plaintiff has raised `a num- 
ber of objections which appear to their Lordships to be feeble and 
untenable. In the first place, he says that it was a private letter. 
The District Judge held, as their Lordships think rightly, that it is 
an official letter written by Duff in his capacity as manager. It is 
precise in its language and tells the defendants that the lease of 
June, 1894, is “ a permanent lease and gives you the right to erect 
buildings, but it does not entitle you to hold at fixed rate and the 
rent is liable to enhancement.” 

The defendants appear to have paid a bonus or sazarana for 
the permission to raise the structure they proposed, and on the roth 
January, 1904, a “ parwangi” was issued from the -plaintiff’s zemin- 
dari cutchary in the Hindi language, the vernacular of the Pro- 
vince, giving the sanction for the erection of the building. The 
parwangi, as it is called, requires some attention. Its translation 
is as follows :— 

““ To the Manager. 

“ Permission granted to Messrs, Ralli Brothers, Goledar of 
Gola at station Forbesganj, Pargana Sultanpur. 

“ Whereas you prayed through the agent of the said Gola for 
permission to erect a Pucca house in your Bandobasti (settled) 
Gola. As on enquiry and measurement you wish to erect a house 
on 2 C. 15 Dhurkis of land on payment of Rs. a1 as Nazarana per 
mensem, and the said sum has under a Chalan been deposited 
through your agent in the estate, Therefore permission is granted 


Vou. ALI.) PRIVY COUNCIL. 


to you to erect a masonry house on 2 C. 15 Dhurkis of land in your 
Bandobasti (settled) Gola. A Nazarana (bonus) of rupees twenty 
per Cottah will be taken in case more land is occupied in construct- 
ing the Pucca house. All rights which you possess in your Bando- 
basti (settled) Gola land under the Patta and Kabuliat will remain 
in tact. No other right will be created under this permit. This 
Parwansgi (sanction) or permission is intended for the said house 
only. Dated the roth January rgo4. Sultanpur.” 

Considerable stress was laid by plaintiff’s counsel on the words 
which appear towards the end of this document—* No other right 
will be created under this permit” ; and it was urged that the inten- 
tion of the plaintiff was to restrict the rights of the Jessee within 
the limits imposed by the original lease of 1®94. Mr. Carras 
deposes that he does pot know the Hindi language and did not, 
therefore, know of the terms of this document until some time after, 
and that he took it to be an acknowledgment of the bonus that he 
had paid. This statement has been accepted by both the Munsif 
and the District Judge. ln their Lordships’ opinion, in whatever 
way this document may be understood, it does not affect in any 
degree the effect of what took place at the interview with Mr. 
Forbes and Mr. Duff, the result of which is embodied in (Ex. A) the 
letter of the 31st December, 1903. 

Acting on the suggestion contained in the letter of Mr. Duff of 
the 31st December, 1903 (Ex. A) viz., that if the defendants desired 
to have a permanent lease at a fixed rate (of rent), he would be glad 
to see a proposed draft of lease and toshow it to Mr. Forbes, 
thé defendants appear to have instructed their solicitors, Messrs. 
Sanderson and Co, to prepare the necessary draft. 

From the document, to which reference will be made presently, 
it appears that Sandersons applied to Mr. Forbes for the produc- 
tion of a number of papers which they wished to inspect before 
preparing the draft. 

The defendants have put in the reply of Mr. Duff to this appli- 
cation of Messrs. Sanderson and Co., but not the letter Sanderson 
and Co. wrote to Mr. Forbes. 

The plaintiff’s advisers appear to have produced in the Munsit’s 
Court a certain paper which, for purposes of identification, appears 
to have been marked “a.” It was alleged that that was the 
communication in question, but they failed to prove the signature 
and naturally it was not admitted in evidence. 


Another effort was made in the first Court to introduce the 
paper in question among the exhibits. They again failed to prove 
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it. No question regarding the non-admission ofthis paper was 
raised before the District Judge or in the High Court. Although 
in the appeal to the High Court twenty-three grounds were taken, 
not one relates to it; noris there any reference to this rejected 
letter in the grounds for leave to appeal to His Majesty's Council 
in the case lodged by the plaintiff before the registrar. 

Their Lordships are of opinion that there is no substance in the 
present contention relative to what is called " X.” 

Coming to the letter addressed by Duff to Messrs. Sanderson 
(Ex. Ar), it bears date the 23rd January, 1904, and is in these 
terms :— 

Sirs, 

“ With reference to your No. 392 of 1 3th instant to the address: 
of Mr. A. H. Forbes, I am desired by him to inform you that 
matters of greater importance than the lease of a few bighas of 
land are constantly transacted in this estate without the production 
of such papers as you wish to inspect. There are no special title 
deeds for the plot of land which Messrs. Ralli Brothers have held 
for the last nine years, and if Mr. Forbes had no title, it follows 
that Messrs. Ralli Brothers have also had no title for the past. . Mr. 
Forbes, therefore, declines to produce such valuable papers as he 
holds, and considers that the existing lease, with the addition ‘of 
the sanction recently given to erect the building, is sufficient for 
all requirements.” 

This being the position of the parties, the point for deter- 
mination resolves itself into a simple question of fact. There can 
be no question that upon the letter (Ex. A) of the grst December, 
190%, the defendants commenced the building for the residence of 
their agent and completed it at considerable expense. Mr. Forbes 
knew of it and frequently visited the place. No question was raised 
until r916. In that year the plaintiff's zemindari cutchary (estate 
office) was burnt down. He demanded contributions from his 
tenants to rebuild the cutchary. They all agreed to pay except 
the defendants, who stood on their rights. It was then that the 
question of their eviction was first mooted. His evidence, long 
and involved as it seems to their Lordships, appears thoroughly 
consistent with thè view taken by the District Judge. 


Both the Munsif and the District Judge, in view of the purpose 
for which the lease was granted and the surrounding circumstances 
to which they refer in their judgments, were of opinion that the 
demise in its inception was ofa permanent character, save and 
except as to the rate of rent ; and that the words “from year to year” 
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did not affect the permanent character of the lease but only gave 
expression to the provision that the rent was variable from year 
to year upon proper notice. They also held that the plaintiff was 
estopped by his acts and representations from questioning the 
permanency of the tenure. 


In the view their Lordships take of the case, they do not think 
it necessary to determine whether in its inception the lease created 
a permanent tenure, for they fully agree with the Courts in India 
that the plaintiff is estopped from interfering with the defendants’ 
right to hold the land. 


The doctrine of estoppel which the Courts in India, save and 
except Mr. Justice Ross, have applied to the claim of the piain- 
tiff is embodied in section 115 of the Indian Evidence Act of 1872. 
ìt is as follows :— 


“When one person has by his declaration, act or omission inten- 
tionally caused or permitted another person to believe a thing 
to be true and to act upon such belief, neither he nor his represen- 
tative shall be allowed in any suit or proceeding between himself 
and such person or his representative to deny the truth of that 
thing.” 

The Munsif and District Judge have rightly held, in their Lord- 
ships’ opinion, that the statement in Ex. A isa statement of fact 
and not an expression of opinion, as is contended by the plaintiff. 
The plaintiff distinctly represented to the defendants’ agent, Carras, 
that the lease granted in 1894 was a permanent lease, and that under 
it he was entitled to erect buildings, as the lease distinctly stated 
but that there was no fixity of rent. It has been urged on behalf 
of the plaintiff that it was a yearly tenancy, and to hold that the 
plaintifl was estopped by his conduct as evinced by the letter of 
the 31st December, 1903, from enforcing eviction, would be tanta- 
mount to creating a new contract. It is said also that the contract 
of 1894 Was a registered ‘document, and no variation or alteration 
or change can be made in it except by a registered contract. The 
defendants did not contend that it was a new contract or ask for 
a new contract; nor have the Courts in India held that estoppel 
creates a new contract, Estoppel prevents the plaintiff from 
evicting from their holding the defendants, whom he, the plaintiff, 
induced by his respresentation and conduct to believe that 
they had a fixity of tenure, although not of rent, in the lands that 
had been leased to them. It gives effect to the representation 
that induced them to act as they did. 
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In the case of Ramsden v. Dyson (1), the principle which governs 
this class of case is stated by Lord Kingsdown in the following 
terms :— , 

“The rule of law applicable to the case appears to me to b? this: 
Ifa man, under verbal agreement with a landlord for a certain in- 
terest in land, or, what amounts to the same thing, under an expecta- 
tion, created or encouraged by the landlord, that he shall have a 
certain interest, takes possession of such land, with the consent of 
the landlord, and upon the faith of such promise or expectation, with 
the knowledge of the landlord, and without objection by him, lays 
out money upon the land, a Court of Equity will compel the 
landlord to give effect to such promise or expectation, This was 
the principle of the decision in Gregory v. Mighell, (2) and, as Ï 
conceive, is open to no doubt.” 

This principle has been accepted by this Board in the case of 
‘Ahmad Yar Khan v. The Secretary of State for India. (3). 

The exposition by Lord Shand in Sarat Chunder Dey v, Gopal 
Chunder Laka (4) of the rule of equitable estoppel embodied in sec- 
tion 115 of the Indian Evidence Act has been quoted in extenso in 
the judgment of the learned Chief Justice in the present case, and 
does not need repetition. Their Lordships desire to record their 
full concurrence with the principle there laid down. 

They do not consider it necessary to refer to all the autho- 
rities that have been cited on both sides, as they think that the 
views expressed by Lord Kingsdown and Lord Shand completely 
answer the contentions of the appellant. Upon a review of the 
facts as well as of the authorities, their Lordships have come to the 
conclusion that the judgment of the High Court is right and that 
this appeal should be dismissed with costs, and their Lordships will 
humbly recommend His Majesty accordingly. 

Barrow, Rogers & Nevill: Solicitors for Appellant. 

Sanderson, Lee & Co.: Solicitors for Respondents. 


A. de M. Appeal dismissed. 


(1) (1865) L. R. I. H. L. 129. (2) (1811) 18 Ves. 328. 
(3) (1901) L. R. 28 1. A. ant. (4) u892) L. R. 19 b. A. 203. 
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Present.—Lord Shaw, Lord Blanesburgh, Sir John Edge, 
‘ and Mr. Ameer Ali. 


PRAMATHA NATH MULLICK 
2. 
PRADYUMNA KUMAR MULLICK AND ANOTHER 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
Fort Wiki IaM IN BENGat.]| 


Hindu Law— Worship of household idols \Thakurs)—Control by founder's 
(Shebait’s) heirs—Dedication of property to idols—Removal of idols from 
dedicated shrine—Representation of idols, and of female members of 

* founder's family, in litigation. 


A Hindu idol is a juristic entity, capable of ‘suing and being sued ; and its 
interests are attended to by the person who has the deity in his charge and 
who is, in law, its manager, with all the powers of management of the estate 
of an infant heir. The duties of piety, from the time of the consecration, are 
duties to something existing, which, though symbolizing the Divinity, has legally 
the status of a separate juristic persona. Its position and rights must, there- 
fore, as regards its preservation, maintenance and worship, be in the charge 
of a human being, who is the Shebait (ministrant) custodian of the Idol, 
and manager of its estate. 


But such Idols are not moveable chattels, subjects of property, nor is their 

destruction, degradation or injury, within the power of the custodian for the 
time being. 
: Rambrahma Chatterjee v Keder Nath Banerjee (1); Khetter Chunder 
Ghose and others v. Haridas Bundopadhya (2) ; Gossammee S. Greedhareejee v, 
Rumanlolljee Gossammee 13, ; Fegannath Prasad Gupta v. Runjit Singh (4); 
Sheoratan Kunwar v. Ram Fargash and others (5); Fat Bansi Kunwar v. 
Chattar Dhari Singh (6) ; referred to. $ 


The will of the Idol in regard to its location must be respected ; and it is 
open to an Idol, acting through its Skebait, to conduct its worship in its own 
way atits own place, provided the acts of the Shebait, expressive of its will, 
are not inconsistent with the reverent and proper conduct of -its worship by those 
members of the founder’s family who render service and pay homage to it, 


Each of the owners of a joint right of performing the worship of an Idol 
is entitled to perform his worship in due rotation or by turns. 


In litigation relative to the control and worship ofa Hindu idol, not only 
the Skebazts, but the idols themselves, and the female members of the founder's 
family, must be adequately represented before the Court. 


(1) (1922) 36 C. L. J. 478. (2) (1890) L. L. R. 17 Cale. 557. 
(3) (1889) L. R. 161, A. 137; 1. L. R. 17 Cate. 3. 


+ (4) (1897) I. L. R. 25 Cale. 354, (5) (1896) I. L. Rz 18 All. 227. 


(6) (1870) 5 B. L. R. 381. 
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_ Mitta Kunth Audhicarry v. Neerunjun Audhicarry and others (1) 
referred to. d 

Appeal from a decree (roth April 1623) of the High Court, 
Appellate Jurisdiction (Sanderson C. J. and Richardson J.) revers- 
ing a decree ofthe same Court, Original Jurisdiction (Greaves, 
J.) made on the rst June, 1923. 

The facts and arguments appear sufficiently from the judgment 
of their Lordships, an 

A. M. Dunne, K. C. and S. Hyam for the Appellant. 

L, de Gruyther, K. C. and J. M. Pavikh for the Respondents. 

[In addition to the authorities referred to in their Lordships’ 
judgment, the following were also cited in the course of the 
argument.— ° 

Subbaraya Girukhal v. Chellappa Mudali (2); Ram Soondur 
Lhakoor v. Taruck Chunder Turkoruttun (3); Rajeshwar Mullick 
v, Gopeswar Mullick (4) ; Girijanund v. Sailajanund (5); Jugeat 
Mohini Dossee v. Sokheemoney Dossee (6Y). 

The judgment of their Lordships was delivered, by 

Lord Shaw :-*The questions raised by this appeal are of a 
wide and general importance. They have reference to the control 
and worship of a Hindu family Idol. It may be explained that 
although one Idol is referred to, called of course the Thakur, there 
were two others, the Thakurani, a female Idol referred to in some of 
the papers as the consort of the Thakur, and there was also a third, 
a sacred or deified stove called the Salgram Sila. These three 
Idols became the objects of the pious worship of the family of the 
founder, Mutty 1 al Mullick, who originally installed them. But 
the points in the case can be more simply treated by referring 
to the one, namely the principal Idol the Thakur. 

The appeal is from a decree dated the roth April, 1923, made 
by the High Court in Calcutta in its Civil Appellate Jurisdiction 
reversing a decree dated the 1st June, 1922, made by the same 
Court in its Original Civil Jurisdiction. 

The case was argued at great length, and a large mass of 
authorities was cited. 

Before entering upon the legal question which were. debated, 
their Lordships think it not inadvisable to state, the family history, 


(1) (1874) 14 Beng. L. R. 166. (2) (1881) I. L. R. 4 Mad. 315. 
(4) (1872) 19 W. R. 28. 

t4) (1907) 32 C. W. N. 823; I. L. R. 35 Calc. 226; 7C. L. J 315- 

(51 (1896) I. L. R. 23 Calc. 645. 

(6) t1871) 14 M. L A. 289 ;17 W. R. 41510 B. L. R. 19. 
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in so far as it concerns the installation of this Idol. It was establish- 
ed and consecrated many years ago by a wealthy Hindu inhabitant 
of Calcutta, Babu Mutty Lal Mullick, in his family dwelling 
house, in a Thakur Ghar, or room therein, set apart for worship. 

Mutty Lal Mullick died in 1846 leaving a widow, Ranganmoni, 
and an adopted son, Jadulal., then two years of age. He left a will 
dated 17th August, 1846 (shortly before his death). He had for 
some time prior to his death set up and established and consecrat- 
ed the Idol, and no doubt is thrown upon the fact that the Idol so 
installed became unquestionably the object of worship by himself 
and the family. The will provided that his widow should be the 
malik or proprietor and attorney, for the protection and care of the 
whole of his estate until his adopted son Jadulal Attained the age 
of 20, and the enumeration included the Sri Iswar Thakurs, Thaku- 
ranis, etc., established by him and ancestorial, 

Upon the adopted son attaining 20 the property was to be made 
over to the son as his heir. There was a power to the widow in 
case the adopted son died without issue to adopt another. A gift 
was made to the widow of one lac of rupees, together with various 
jewels and silver with right of residence in the family residence. 
With regard to the maintenance and worship of the Idol certain 
funds, amounting to Rs, 600 a month, were to be drawn by the 
widow and therewith she was to defray- the expenses of the Idol’s 
sheba (or worship) and for religious festivals and ceremonies, 
“in the method that I have paid and defrayed the same hitherto.” 
Upon the adopted son attaining 20 the widow was to “u make over 
the whole of the property to him fully and he willina like manner 
protect the whole of the property and effectuate the Area Karmas 
or religious acts and ceremonies.” 

it seems accordingly clear that in Mutty Lal Mullick’s lifetime 

_the idol was, as already stated, established asa household God ; 
and the pious founder, narrating his own upkeep and maintenance 
of the Deity, gave funds in order that those should be continued ; 
and he prescribed the duty of continuance to the widow during 
the adopted son’s minority and upon the son thereafter during his 
life, f 

One of the questions emerging at this point, is as to the nature 

` of such an Idol, and the services due thereto. A Hindu Idol is, 
according to long established authority, founded upon the religious 
customs of the Hindus, and the recognition thereof by Courts 
of law, a “juristic entity.” It has a juridical status with the 


power of suing and being sued, Its interests are attended to by ` 
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the person who has the deity in his charge and who is in law its 
manager with all the powers which would, in such circumstances, 
on analogy, be given tothe manager of the estate of an infant 
heir. It is unnecessary to quote the authorities ; for this doctrine, 
thus simply stated, is firmly established. 

A useful narrative of the concrete realities of the position is to 
be found in the judgment of Mookerjee J. in Rambrahma Chatterjee 
v. Kedar Nath Banerjee (1). à 

“ We need not describe here in detail the normal type of con- 
tinued worship of a consecrated image, —the sweeping of the temple, 
the process of smearing, the removal of the previous day’s offerings 
of flowers, the presentation of fresh flowers, the respectful oblation 
of rice with flowers and water and other like practices. It is suffix 
cient to state that the deity is, in. short, conceived as a living being 
and is treated in the same way as the master of the house would be 
treated by his humble servant. The daily routine of life is gone 
through with minute accuracy ; the vivified image is regaled with 
the necessaries and luxuries of life in due succession, even to the 
changing of clothes, the offering of cooked and uncooked food, and 
the retirement to rest.” 

The person founding a Deity, and becoming responsible for 
these duties 1s de facto and in common parlance called Shebait. 
This responsibility is, of ‘course, maintained by a pious Hindu, 
either by the personal performance of the religious rites or—as 
in the case of. Sudras, to which caste the parties belonged—by 
the employment of a Brahmin priest to do ‘so on his behalf. Or 
the founder, any time before his death or his successor likewise, 
may confer the office of shebait on another. 

Under the will of Mutty Lal Mullick he did not adopt the 
latter course, but he acted as shebait with the Brahmin assistance 
referred to, After his death his widow officiated similarly as the 
ministrant of the worship, and she used, as directed, the endowed ' 
funds especially destined for the upkeep and worship of the deity. 
After the adopted son Jadulal reached the age of 20 he then 
became de Jacto the person, charged with the same duties, to 
be performed as fully as his adoptive father and mother had 
performed them. 

It must be remembered in regard to this branch of the law 
that the duties of piety from the time of the consecration of the 
Idol are duties to something existing which, though symbolising 
the Divinity, has in the eye of the law a status as a separate persona. 


(1) (1922) 36 C. L. J. 478 (483) 
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The position and rights of the deity must, in order to work this 
out both in regard to its preservation, its maintenance and the ser- 
vices to be performed, be in the charge of a human being. Accord- 
ingly he is the shebait custodian of the Idol and and manager of 
its estate. And so, paying proper respect to the religious proprie- 
ties of the case, the father, mother and adopted son were 
successively and de facto ministrants and custodians of this Idol. 

The period during which this state of matters existed was in 
the narrative from anterior to 1846 till the year 1864. The 
widow's charge of the affairs of the Idol had come to an end ; and 
Jadulal the son’s period of administration, he having reached 
.the age of 20, had begun. Jadulal died in the year 1894. What 
had happened during his period of administration was this: that 
in 1881 he enlarged the old family dwelling-house containing the 
Thakurbari in which the household Gods had hitherto resided and 
were worshipped. He had erected a puja dalan for the worship 
of all the family Thakurs, including the three referred to, that 
is to say, instead of one house with its Thakurbari for the family, 
two houses were erected on adjoining plots,of ground and between 
these the puja dalan was erected, having a private entrance from 
each of the private dwellings so that the family worship was 
conducted with due decorum and propriety ın what was practically 
an annexe to either house. 

Two other events occurred which are important during this 
period of Jadulal’s regime. In 1888 he executed a deed of trust 
providing particular premises for the location and worship of the 
deities in the uja dalan aforesaid. The terms of this deed are 
the centre of the contentions raised by the parties in the appeal and 
will be more particularly hereinafter referred to. The other fact 
affecting this period was that in the year 189: Ranganmoni, the 
widow of Mutty Lal Mullick, died. She made a very large endow- 
ment in favour of the family Idol, amounting to about one lac of 
rupees. By her will she appointed Jadulal her executor and trustee 
and she made a disposition of her property in these terms :— 

“I give and devise my tenanted land, No. 129 Bowbazar Street 
in Calcutta, to my said trustee, his heirs and representatives to be 
held by him and them upon trust, to apply the rents and income 
thereof, after providing for the payment of taxes and other outgoings, 
in the performance of the daily and periodical worship of the idol, 
consecrated by my late husband, called Radha-Shamsunder, such 
worship to be performed by my said son and his descendants.” 

Jadulal died in 1894, leaving issue, three sons and four daughe 
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P.C. ters, The estates were large, anda suit for partition among the 
1925. three sons ensued. Questions of importance were raised as to :— 
PEA (:) The provisions of Jadulal’s will ; and * 
ee ee (2) The endowment by Ranganmoni. 
ow! On the former head the disputes and differences were sub- 
Lord Shaw mitted to the arbitration of the late Mr. W. C. Bonerjee, who 


delivered an award in 1899. That award was made a rule of 

Court. In the partition proceedings. Mr. Bonerjee declared that 

the three sons, as Jadulal’s heirs, were “entitled to the residue of 

the father’s estate in three equal shares. He allotted one of the 

two houses to the first son, another to the third son, and, in regard 

to the second son, the present appellant, he was, so to speak, paid 

out in money in order that he might erect a desirable residence for, 
himself, Among other trust declared in Jadulal’s will was the 

following, namely :— 

The trust for the worship of the said Jadulal Mullick’s heredi- 
tary Goddess Sri Sri Singhabahini Debi and other family deities 
during his turn or pada of worship. ‘ 

It is to be observed that, although the turn or gala of worship 
as amongst the three sons was recognised in that part of the award 
the Idols in question in this case were not named. 

In a subsequent part of the award various turns of worship were 
given to the sons in order. As to the Thakurbari, or puja 
dalan, plans were referred to, and it was declared to be the joint 
property of the three sons. Prohibition was made against the 
two sons vested in the adjoining properties raising any structure 
or building of any kind which might interfere with the joint 
property. The situation created by this deed accordingly was 
that, while the deities were not named, the joint. property of the 
three sons in the house dedicated to the Idol was declared and 
the system of worship by turn or pala was established. 

With regard to Ranganmoni’s estate and endowment, a suit 
was brought in 1904, and in June, igos, it was decreed that a 
scheme should be framed for carrying on the varied trusts of the 
lady’s will and, subject to provision being made therefor, her 
estate should be divided into three equal shares among. the plain- 
tiff and defendants in this suit. A commission was accordingly 
issued to Babu Bhupendra Nath Basu to frame a scheme of worship 
and to partition the residue. This was done by return to the 
commissior, which appointed the worship of Thakur Sri Sri ‘Radha 
Shamsunderji, the Idols in question in this suit, in the following 
terms ; 
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“ I direct that the sheba and worship of the Thakur Sri Sri 
Radha Shamsunderji and of the Thakur located at Mahesh and 
Brindaban and the Ekodistha sradh will be performed by the par- 
ties and their heirs by turns of one year each, the first turn com- 
mencing from.the 1st day of Baisakh in the Bengali year 1317 and 
such first turn shall devolve on the said Pradyumna Kumar Mullick 
and his heirs, the second turn commencing from first day of the 
month of Baisakh 1318 shall devolve on the said Pramatha Nath 
Mullick and his heirs, and the third turn commencing from the 
first day of the month of Baisakh 1319 shall devolve on the said 
Manmatha Math Mullick and his heirs, and so on by rotation. On 


the demise of any one of the parties, his heirs wili become entitled. 


to his turn of worship, and the party having the turn of worship 
will perform such worship without any interference by any of the 
other parties.” 

The family very sensibly acted in accordance with the rules 
set down in these proceedings. The practical result was that 
the parties, now judicially separated, continued the worship of 
the Idols. The Idol was, of course, not removed by the parties 
during their period of worship or pala because in the building as 
constructed the Idols were located as mentioned in a building 
adjoining their respective houses, ` 

In the year fg10-11 the second son’s establishment was set 
up. The Idol was removed to his house in connection with certain 
festivals considered suitable for the occasion and, after these 
were concluded in February, tgt1, was brought back to the 
puja dalan. Yn May, 1911, the second son’s year of pala, or turn 
.of worship, came round and the family Idol was- removed to the 
Thakurbari of his house abd family worship continued there for 
one year. In rgr4 the same thing occurréd, the first respondent 
being still an infant. Itis not suggested in any part of the case 
that these temporary transfers of the location of the family Idol 
{such temporary transfers on occasions of festival are familiar 
in the community) were not conducted with complete reverence 
and propriety and without interruption of the ordinary daily 
services tendered to the Idol or any of the rights connected with 
Ms worship In short, the results of the partition suit, the 
interpretation of the wills of Jadulal and Ranganmoni, and the 
awards made therein, were so far worked out without defect or 
friction. 

When the appellant’s fala, however, again came round, 
namely in 1917, the transfer of the Idol by him as before to his 
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Thakurbari was objected to by the first respondent, who had now 
attained majority (with whose objection the third son concurs) ; 
and the broad question in this appeal is whether that objection 
is Well founded in law. 

In substance.the objection is founded upon the deed executed 
in 1888 by Jadulal. 

The argument in the appellate Court is thùs recorded by 
Richardson, J. :— . 

The learned Standing Counsel, Mr. B. L. Mitter, founding on 
Mutty Lal’s will, argued that the testator treated the idols or 
images which he had set up as his personal property and left them 
absolutely to Jadulal, When pushed, Mr. Mitter said that Jadulal 
might, if he had so pleased, have thrown them into the river. . 

The appellate Court rejected that proposition. And this Board 
can giye no countenance to it. As is added in the judgment 
referred to :— i 

The inclusion of the Idols, however, among items of property, 
movable and immovable, does not show that the testator regarded 
his interest in them in the same light as his interest in his secular 
property. The careful directions given later in the will show that 
the testator intended the worship ofthe ancestral deities and the 
deities he had established to be a charge upon his state. 

There may be, in the nature of things, difficulties in adjusting 
the legal status of the Idol to the circumstances and requirements of 
its protection and location and there may no doubt also be a variety 
of other contracts of such a persona with mundane ideas. But 
an argument which would reduce a family Idol to the position 
of a mere moveable chattel is one to which the Board can give no 
support. They think that such an argument is neither in accord 
with a true conception of the authorities, nor with principle. The 
Board does not find itself at variance with the views upon this 
subject taken in the appellate Court or with the analysis of the 
authorities there contained. 

The appellate Court, it is true, felt itself constrained by the 
terms of the deed of 1888 to arrive at a conclusion adverse to the 
case of the appellant ; but upon the main points in argument, 
both as to the contention that the household God was mere 
property, and as to Jadulal’s right being absolute therein, this 


appeal was argued before the Board by the counsel for the 


respondents here on the footing that if the appellate Court's 
decree depended on the reasons given, it could not be defended. 
The Board is, on the contrary, of the opinion that, upon the two 


` 
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points they discussed, the reasoning and view of the High Court 
are sound. 

Their Lordships would only add, on the subject of property, 
that the argument is said to be supported by the judgment of 
Banerjee J. in Khetter Chunder Ghose and others v. Hari Das 
Bundopadhya (1). Tn that case the facts were that the household 
Idol was made over to relatives, owing to the family, whose Idol 
it was, being unable to carry on the worship on account of the 
paucity of profits of the endowed lands, and it was held that the 
transfer was justified in the interests of the Idol. It was a proper 
and a pious act. The shebait, being charged fundamentally with 
the duty of seeing to the worship being carried on, and, 
having the concurrence of the entire family to the transaction, 
did have power to carry through the transaction “for the purpose 
of performing its worship regularly through generation to genera- 
tion?’ The members of the family were thereby deprived of no 
right of worship, The interests of worshippers and Idol were con- 
served. Their Lordships do not think that such cases form any 
ground for the proposition that Hindu family Idols are property 

‘in the crude sense maintained, or that their destruction, degrada- 
dion or injury are within the power of their custodian for the time 
being. Such ideas appear to be in violation of the sanctity attached 

- to the Idol, whose legal entity and rights as such the law of India 
has long recognised. 

The argument as to property being thus displaced, their Lord- 
ships have now to consider the position of Jacutal, the grantor of 
the deed of 1888 

Was he shebait of this Idol in the narrower sense as the 
appellant contends or did he succeed by virtue of Mutty Lal’s 
will to the rights and privileges possessed by the testator? In 
the deed of 1888, Jadulal declares as follows :=—=' whereas the 
said Babu Mutti Lal Mullick, the father of the said Jadulal 
Mullick, established and consecrated the Thakur called Radha 
Shamsunderji.” As has been seen, during his life Mutty Lal Mullick 
had de facto performed piously and regularly all the duties which 
the law would charge upon the custodians of the Idol. It stands 
without question that Jadulal himself was fully performing similar 
duties and functions. As was said by Lord Hobhouse in Gossamee 
Sree Greedharreejee v. Rumaniolljee Gossamee (2), _ 

“ According to Hindu law, when the worship of a Thakur has 
been founded the shebaitship is held to be invested in the heirs of 


(1) (9890) 1. L. Ratz Cale. 557. {2) (1889) L. R. 16 L. A.137 (144). 
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P.C. the founder, in default of evidence that he has disposed of it other- 
1925. wise, or there has been some usage, course of dealing, or some 
Prawatha circumstances to show a different mode of devolution.” i 
Pra Syne. ; A similar principle appears also to have been implied in the 
a a judgments of Jagannath Prasad Gupta v. Runjit Singh(1); 
ee Sheoratan Kunwari v. Ram Pargash and others (2); Musammat 


Jai Bansi Kunwar v. Chattar Dhari Singh (3). 


To apply this law to the present case, Jadulal was the sole 
heir of his father and, by the general law of India, he thus stood 
vested with the right of custody of, and management of the trust 
for the family Idol which his father had consecrated and set up. 
So far as the legal status and rights of Jadulal as grantor of the 
deed of 1888, the deed proceeds to narrate :— i 


“ Whereas the said Jadulal Mullick is now desirous of dedicat- 
ing the said premises to the said Thakur in the manner hereinafter - 
expressed,” 


This is perfectly correct language in acknowledgment of the 
fact that the Thakur existed and was the capable recipient in 
law of the property dedicated to it. The deed then proceeds to 
declare that certain premises, described in the schedule, 

“ Shall be for ever held by the said Jadulal Mullick his heirs 
executors administrators and representatives to and for the use of 
the said Thakur Radha Shamsunderji to the intent that the said 
Thakur may be located and worshipped in the said premises and to 
and for no other use or intent whatsoever Provided always that if 
at any time hereafter it shall appear expedient to the said Jadulal 
Mullick bis heirs executors administrators or representatives so to 
do it shall be lawful for him or them upon his or their providing 

* and dedicating for the location and worship of the said Thakur 
another suitable Thakur Bari of the same or greater value than 
the premises hereby dedicated to revoke the trusts hereinbefore 
contained and it is hereby declared that unless and until another 
Thakur Bari is provided and dedicated as aforesaid the said Thakur | 
shall not on any account be removed from the said premises and in 
the event of another Thakur Bari being provided and dedicated as 
aforesaid the said Thakur shall be located therein but shall not 
similarly be removed therefrom on any account whatsoever.” 

This passage has been quoted in full so as to make clear the 
three propositions which seem to follow, namely, First, the recog- 


: a) (1807) Ts L. R. 25 Calc. 354. (2) (1896) I. L. R. 138 All. 227. 
(3) (1870) 5 B. L. Re 181. ji 
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nition as mentioned of the Idol as the dedicatee: Second, the 
conveyance inno respect whatever appears to be a conveyance 
of the Idol, but is a conveyance of the premises described in the 
schedule to and for the use of the Idol and for no other use: 
Third, this use is not to be interfered with by Jadulal’s heirs, 
executors, administrator or representatives except upon providing 
for the dedicatee another Thakurbari of the same or a larger value. 
When that is done Jadulal’s heirs, etc., could revoke the trusts of 
the premises affecting the present pujak dalan, and unless and until 
that is done the Idol is not to be removed therefrom. 


It is this last proposition which raises the real difficulty in 
the case and their Lordships express no surprise that the High 
Curt should have felt it. Upona full consideration their Lord- 
ships have come to the conclusion that this was not a dedication, in 
any sense of the word, of the Idol as property, nor of the Idol at all. 
It was a dedication of real estate in trust for the Idol, recognised as 
a legal entity, to which such dedication might be made. 

The true view of this is. that the will of the Idol in regard to 
location must be respected. Lf, in’ the course of a proper and 
unassailable administration of the worship of the Idol by the shebait, 
it be thought that a family Idol should change its location the will 
of the Idol itself, expressed through his guardian, must be given 
effect to. .This is in accordance with what would appear to be the 
sound priciple of the position and it is further in accord with the 
authority on the subject. In the case already referred to so far 
did the decision go that it was expressly said by Lord Hobhouse in 
Gossammee Sree Greedharrecjee v, Rumanlolijee Gossammee, (1) supra 
“The Thakur Dowjee, or those who speak for him on earth, need 
not take advantage of this gift.” 


A fortiori it is open to an Idol acting through his guardian the 
shebait to conduct its worship in its own way at its own place always 
on the assumption that the acts of the shebait expressing its will 
are not inconsistent with the reverent and proper conduct of its 
worship by those members of the family who render service and 
pay homage to it. 

A question was raised whether the right of worship of an idol 
can be made the subject of partition. Their Lordships have already 
referred to this point when dealing with the arbitration procee- 
dings. 

The point arose especially in the case of Mitta Kunth 
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Audhicarry.. Neerunjun Audhicarry and others (1). The head note 
is as follows :— 

“The reasons for which one of several joint owners is entitled 
to a partition of the joint property, apply also to the case of a joint 
right of performing the worship of an idol. The joint owners of 
such a right are entitled to perform their worship by turns.” 

And, in Sir Richard Couch’s judgment, the following rule of 
law is referred to :-— i 

“ The suit is founded upon the right of the plaintiff, as property, 
to a partition. No doubt the plaint is entitled to that ; and the 
decree of the First Court was right in awarding it. But that decree 
has not made provision for the term that each of the three persons, 
the plaintiff and the two defendants, should have and does rfot 
state whether the plaintiff is to have his turn first, or second, or 
third. We must therefore direct the Extra Assistant Commissioner 
to determine by lot in what order the plaintiff and the two defen- 
dants shall exercise the right to worship the Idol. And having 
determined that, he should insert in his decree, so ‘that it will be 
settled in what order they are to exercise the right of worship.” 

The sole objection made in these proceedings to the removal 
by one of the shebaits during his pala or tuen of worship to his 
residence is founded upon the deed of 1888 already analysed. In 
paragraph 13 of the defence “this defendant admits that the plain- 
tiff’s turn of worship commenced on and from......the 14th April, 
1917 On the and April, 1917, this defendant, who had attained 
majority on or about 2oth November, 191r4......objected.” In the 
evidence of the first respondent, he deposed as follows :— 

“ Babu Bhupendra Nath Basu divided the turn of worship of 
6 Thakurs, and each of us have one year..,..my only objection 
is based on the deed of dedication; apart from the deed there 
would be objection to the removal because the Thakur has its own 
house where arrangments are made for sheba, I have said that my 
only objection is on the deed of dedication.” 

While, however, this is the only objection actually made by the 
objecting defendant, it has to be pointed out that the Idol is not 
otherwise represented in the proceedings, though the result might 
conceivably vitally affect its interests. In that sense the contest 
has related tothe establishment of individual rights as between 
contesting shebaits. The interests of the female members of the 
family, especially in view of the fact that they are excluded from 
the managership of the Idols, might need special protection, They 

(1) (1874) 14 B. L. R. 166. 
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are entitled to participate in the worship established by Mutty Lal 
Mullick without obstruction or inconvenience. 

Their Lordships are accordingly of opinion that it would be in 
_ the interests of all concerned that the Idol should appear by a 
disinterested next friend appointed by the Court. The female 
members of the family should also be joined, and a scheme should 
be framed, for the regulation of the worship of the Idols. 

Their Lordships will therefore humbly advise His Majesty that 
the case should be remitted to the High Court to be dealt with in 
accurdance with this report. It will be necessary in these circum- 
stances to set aside the decrees of both the Courts below. The 
parties must bear their own costs in the Courts of India and before 
this Board ; any costs paid under either of the decrees of the Courts 
below will be repaid. 


Sanderson, Lee & Co; 
J.J. Edwards & Co : 
A. de M. 


Solicitors for Appellants. 
Solicitors for Respondents. 
Case remanded, 


CRIMINAL REVISION: 


Before Sir Babington Bennett Newbuld, Knight, Judge, and 
Mr. Justice B. B. Ghose. 


KANCHAN MOLLA AND ANOTHER 
D 
o : THE KING-EMPEROR.* 


Concurrent Sentences—Criminal Procedure Code (Act V of 1898) Sec. 35— Penal 
Code (Act XLV of 1860), Sees. 71, 380, 457+ 


Separate sentences can be passed under section 35 of the Criminal Procedure 
Code as amended read with section 71 of the Indian Penal Code for an offence of 
house breaking at night with intent to commit theft under section 457 of Indian 
Penal Code, and of theft of ornaments etc. from that house under section 
380 of Indian Penal Code, the sentences of imprisonment running one after 
another. 


*Criminal Revision No. 108 of t925, against the order of D. Gladding, Esq. 
District Magistrate of Khulna, dated the 19th January 1925, confirming that of 
Mr. B.Ghosal, Sub-Deputy Magistrate of Bagerhat, dated the 17th December 
1924. $ 
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Application for Revision under section 435 of the Code of 
Criminal Procedure by the Accused. , 

The material facts appear from the judgment. 

M+, A. K. Fazlul Hug and Babu Probodh Chandra Kar for 
the Petitioners. 

The judgment of the Court was as follows ; 

The petitioners in this case have been convicted on the follow- 
ing charges :—First, that they on the asth September 1924 
committed house breaking at night entering into the dwelling hut 
of the complainant by cutting siadà with intent to commit theft and 
thereby committed an offence punishable under section 457 Indian 
Penal Code ; secondly, that they on the same day of Saptember 
1924 committed theft of money and ornaments valued about r509” 
Rupees from the dwelling hut of the complainant and th- reby com- 
mitted an offence punishable under section 380 Iadian Penal Code. 
On their conviction on the first charge they have been each sen- 
tenced to rigorous imprisonment for four months and a fine of 
roo Rupees. On their conviction on the second charge they have 
been sentenced to rigorous imprisonment for two months and a 
fine of z200 Rupees each, and the sentences of imprisonment have 
been ordered to run one after the other. 

This Rule has been issued calling on the District Magistrate 
to show cause why one of the separate sentences passed on the 
petitioners should not be set aside. 

The point we have to decide is as to the legality of the separate 
sentences. The law as to the legality of the separate sentences 
on conviction at one trial for two offences is to be found in 
section 35 Criminal Procedure Code read with section 71 
Indian Penal Code, Section 35 has been materially altered 
by the recent amendment of the Code. In the Code of 1898 
section 35 commences with the following words :—‘' When 
a person is convicted at one trial of two or more distinct offences.” 
These words have been altered and the section is now as follows :— 
“ When a person is convicted at one trial of two or more offences 
the Court may subject to the provisions of section 71 of the Indian 
Penal Code sentence him for such offences to the several punish- 
ments prescribed therefor which such Court is competent to inflict.” 
Another important alteration that has been made is that the Expla- 
nation and Illustration which were found in the Code of 1898 have 
now been repealed. Those were as follows -~Explanation—“ Sepa- 
rable offences which come within the provisions of section 71 of the 
Indian Penal Code are not distinct offences within the me ning of 
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this section,” Illustration, * A breaks into a house with intent to 

commit theft and steals property therein. A has not committed 

distinct offences.” It would seem therefore that under the Code of 
1898 the Court would not have had power to punish the offender 

for more than one of these offences. But under the present Code 

no reference is made to distinct or ‘separable offences, and it is 
not necessary to consider whether the offence of house breaking 

with intent to commit theft and the commission of theft after such 
house breaking are distinct offences. For the application of 
section 35 we have now only to consider whether the offences are 
of the nature described in section 71 of the Indian Penal Code so 

that the punishment for more than one of -the offences is forbidden 

by that section, Section 71 is in the following terms. The first 
paragraph provides :—“ Where anything which is an offence is 
made up of parts, any of which parts is itself an offence, the offender 
shall not be punished with the punishment of more than one of such 

his offences, unless it be so expressly provided.” It cannot be 
said that either the house breaking by night with intent to commit 

an offence or theft from a dwelling house are offences made up of 
parts. The offence of house breaking with intent to commit theft 

is complete as soon as the house breaking with that intent is 

committed. The offender would be liable to conviction even 

if he was frightened away after breaking into the house without com- 

mitting theft. Also theft froma dwelling house can be committed 

without breaking into the house. The next paragraph of section 71 is 

as follows :—“ Where anything is an offence falling within two or 
more separate definitions of any law in force for the time being 

by which offences are punished.” Here there is no case of offences 

falling within two or more separate definitions. The third para- 
graph is :—"“ where several acts of which one or more than one 

would, by itself or themselves, constitute an offence, constitute, when 

combined, a different offence.” Here also the several acts of house 

breaking and theft when combined do not constitute a different 

offence. The case is not covered by the last two paragraphs with 

reference to which it is provided that the offender shall not be 

punished with a more severe punishment than the Court which 

tries him can award for any one of such offences. 


It would therefore appear that there is nothing in section 71 of 
the Indian Penal Code that in any way restricts the power of Court’ 
under section 35 of the Code of Criminal Procedure of 1923, and 
under that section the punishments for two offences of which a 

person is convicted at one tria! are to commence one after the 
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expiration of the other unless the Court directs that such punish- 
ments shall run concurrently. 

The case law on this point has been rendered obsolete by the 
amendment of the Code. Itis therefore not necessary to discuss 
it. But as an illustration of this point we may refer to two cases. 
One is the leading case, the decision of a Full Bench of. the Bom- 
bay High Court: Queen Empress v. Malu (1). The decision in 
that case is clearly based on the illustration and explanation added 
to section 35 of the Code of Criminal Procedure of 1898 as is 
stated at the commencement of the judgment. I may also refer to 
the case of Sarat Chandra Ghosh v. Emperor (2) to which l was a 
party. The decision in that case was also based on a considera- 
tion of the provisions of section 35 as to distinct offerices and the, 
illustration to that section. 

I hold therefore that under the present law there is no illegality 
in passing separate sentences for the two offences and in directing 
that the sentences of imprisonment shall run one after the other. 
The Rule is discharged. 


As C R C. Rule discharged, 


X 


{1) (1899) 1. L. R. 23 Bom. 786. {2) (1922) 37 C. Le J. 1710. 


Before Sir Babington Bennett Newbould, Knight, Judge, and 
Myr, Justice B. B. Ghose. 


SUDHAMOY DAS 
v. 
THE CHAIRMAN KRISHNAGAR MUNICIPALITY.* 


Tax on Motor vehicles—Motor Vehicles Act (VIII of 1914) Rule 19—Uunici- 
palities outside Calcutte. 
Municipalities outside Calcutta cannot under rule 19 of the Motor Vehicles 
Act impose tax on motor vehicles plying for hire. 


Rule 19 of the Motor Vehicles Act was passed for the’ protection of the roads 


*Criminal Revision No. 66 of 1925 against the order of M. A. Momen Esq. 
District Magistrate of Nadia, dated the 8th January 1925, confirming that of 
Babu S. N. Sen, Deputy Magistrate of Krishnagar, dated the 2oth Decem- 
ber, 2924: f 
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and a prohibition under the rule does not distinguish between private vehicles 
and vehicles plying for hire. 

Application under section 435 of the Code of Criminal Proce- 
dure by the Accused. 

The accused was prosecuted by the Krishnagar Municipality 
for having plied a motor car in contravention of an order of the 
Chairman prohibiting the plying of any motor cars for the purpose 
of gain. He was convicted and sentenced to pay a fine of Rs. 20 
under section 16 of the Motor Vehicles Act read with rule rg of the 
Government notification. 

The judgment of the Court was as follows : 

The petitioner has been convicted under section 16 of the 
“Motor Vehicles Act for having contravened an order of the chair- 
man of the Krishnagar Municipality prohibiting the plying of 
motor taxis and lorries for the purpose of gain within the jurisdiction 
of that municipality on all its roads without the special permission 
ofthe chairman. It is not disputed that this special prohibition 


was issued in order to enable a tax of 25/-Rupees to be levied on - 


motor taxis. It appears that up to now no rules have been passed 
under the Motor Vehicles Act to enable municipalities outside 
Calcutta at any rate to impose a tax on motor vehicles plying for 
hire. We are told that such legislation or rule making is contem- 
plated. But until such taxation is sanctioned by law the muni- 
cipalities cannot take advantage of zule rg to impose this tax. Rule 
xg is in the following terms:—“No motor vehicles shall be driven 
on any street or other public place where the use of motor vehicles 
is prohibited in the case of a municipal area by the municipal 
commissioners, and in the case of areas outside municipal limits by 
the District Board of such areas.” It is obvious that this rule was 
passed for the protection of the roads, and it is not intended that 
a prohibition under this rule should distinguish between private 
vehicles and vehicles plying for hire. 

We make the Rule absolute. We set aside the conviction and 
sentence passed on the petitioner and direct that the- fine if paid 
will be refunded. 


A C R C. Rule made absolute 
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CRIMINAL REFERENCE. 


Before Sir Babington Bennett Newbould, Knight, Judge, and 
Mr. Justice B. B. Ghose, 


HARI MATI DASI 
v. 
HARI DASI DASI.* 


Mandatory injunction—Criminal Procedure Code (Act V of 1898 as amended 
by Act XVIII of 1923), Sec. 147 (2)—Raising of wall on one’s land—Shutting 
out light and air. 

_Sub-section (2) of section 147 of the Code of Criminal Procedure does not give 

a Magistrate any power of directing one of the parties to do a positive act by s 

way of mandatory injunction. This power is analogous to the power ofa civil 

Court to granta &emporary injunction. The Magistrate has only the power to 

issue a prohibitory order restraining any person from doing any act interfering 

with the right of another where the Magistrate finds that it exists. 

A Magistrate has no jurisdiction to direct a party to demolish a new wall 
raised on his land shutting out light and air from other party’s house. 

Reference under section 438 of the Code of Criminal Proce- 
dure. 

A petition was filed by Hari Mati Dasi, the first party, alleging 
that the second party, Hari Dasi Dasi had erected a wall blocking 
the westernmost window onthe northern side of the petitioner’s 
house, thereby shutting out light and ventilation. An action was 
taken under section 147 Criminal Procedure Code and the trying 
Magistrate directed the second party to demolish the new wall with- 
in one month from the date of order and should not put up 
another wall blocking the windows in the north wall of Hari 
Mati’s house till she had been adjudged by a competent Court to 
have the right to do so. Against this order, the second party 
moved the District Magistrate, who recommended the setting aside 
of the order. 

Babu Punchanan Chowdhury for the first Party. 

` Mr. Narendra Kumar Bose Babus Probodh Chandra Chatterjee 
and Sudkansu Sekhar Mukherjee for the Second Party. 

The following judgment was ‘delivered : 

This is a Reference under section 438 of the Criminal Proce- 
dure Code by the District Magistrate of Howrah recommending 


@Criminal Reference No. 6 of 1925 by S. C. Mukherji Esq, District Magis- 
trate of Howrah, dated the 7th January, 1925» for setting aside the order of A. F. 
M. Mohsin Ali Esq. DeputyMagistrate of Howrah, dated the and January 1925» 


e 
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that an order passed by the Deputy Magistrate under section 147 
(2) of the Code be set aside. 

The facts are that the first party complained that the second 
party raised a wall on her own land blocking the windows in the 
house of the first party and thereby shut out light and air from the 
western room in that house. The Deputy Magistrate found that the 
first party was enjoying the right of access to light and air through 
the windows in question for the last two years, atid as the putting 
up of the wall by the second party was admitted he held that it was 
not necessary for him to discuss the evidence in the case. The 
only point that he considered to beimportant was whether there 
was likelihood of a breach of the peace and he held under the 
circumstances, although there was no direct evidence in support 
of his finding, that there was likelihood of a breach of the peace. 
In conclusion he made an order to this effect: “I therefore direct 
that the second party Hari Dasi Dasi do demolish the new wall 
within the period of one month from this date and that she shall 
not put up another wall blocking the windows in the north wall 
of Hari Mati’s house till she had been adjudged by a competent 
Court to have the right to do so.” The learned Magistrate does 
not find that the first party had acquired a right of easement under 
the law to light and air over the land of the second party through 
the windows in dispute. 

The question however is whether having regard to the provis 
sions of section 147 (2) Criminal Procedure Code the Magistrate 
had jurisdiction to order the second party to demolish the wall 
which she has raised on her own land. The learned vakil for the 
first party contends that in view of certain rulings of this Court 
the Magistrate had such jurisdiction, and itis sufficient for us to 
refer only to the first of the cases cited, Pashupati Nath Bose v. 
Nando Lal Bose (1) in support of his: contention. In that case it 
was held that an order directing that an obstruction to the right of 
taking water by one of the parties by the erection of a Jandh 
should be removed was within the competency of the Magistrate 
having regard to the words in section 147 of the Code of 1898, that 
the Magistrate could “ Direct that such things shall not be done” 
There is some divergence of judicial opinion on the question to which 
it is unnecessary to refer, as section 147 has been amended by Act 
XVIII of 1923, and the language has been altered. We have to 
construe the section as it now stands. Sub-section (2) of section 
147 runs thus: “If it appears to such Magistrate that such ‘a 

Gs) (1900) 5 C. W. N. 67. 
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exists he may make an order prohibiting any interference with the 

exercise of such right.” It appears to us that those words do not give 

the Magistrate any power of directing one of the parties to doa 

positive act by way of mandatory injunction as has been done in 
this case by directing the second party to demolish the wall that. 
has been built by her. It seems that the power given to a Magistrate 
under sub-section (2) of section 147 is analogous to the power of a 
civil Court to grant a temporary injunction restraining a person from 

doing a certain act, but that this sub-section does not authorize the 
Magistrate to make an order in the nature ofa mandatory injunc- 
tion directing a party to perform a certain act. The order of the 
Magistrate under that section may be declared to be erroneous by 
a civil Court. Sub-section (4) of section 147 Criminal Procedures 
Code runs thus: “ An order under this section shall be subject 

to any subsequent decision of a Civil Court of competent jurisdic- 

tion.” If we are to hold that the Magistrate has the jurisdiction to 
pass an order by way of mandatory injunction the party against whom 

such an order is made would be driven to the civil Court for 
establishing the right that heis not bound to performthe act 
directed by the Magistrate. In the present case if the order of 
the Magistrate were to stand the second party would have to bring 
a suit for a declaration that she has the right to rebuild the wall 

after demolishing it in obedience to the order of the Magistrate, 

which would be a suit of a somewhat novel character in which 

even if successful the plaintiff can get no relief for .the loss caused 
by the demolition. A civil Court grants a mandatory injunction 
with great care and caution and we think that it was never intended 
that a Magistrate should exercise the power of making such an 

order by a summary procedure. We may also refer in this connection 
to Form No. 24 in the 5th Schedule of the Code which gives a form 
of the order under section 147 Criminal Procedure Code, which 
merely contains a direction that the person against whom the order 

is made shall not do certain things. We are therefore of opinion that 
this change in the wording of section 147 was made with a view 
to-make it clear that the Magistrate has only the power to issue a 

prohibitory order restraining any person from doing any act inter- 

fering with the right of another when the Magistrate finds that it 

exists and we hold that the Magistrate has no jurisdiction to direct 

the and party to demolish the wall. 

On these grounds we accept the Reference and direct that the 
order passed by the Deputy Magistrate dated the rath December, 
1924, be set aside. 

AT. M, Reference accepted. 
oo 


Vor, XLL] HIGH COURT. 


APPELLATE CIVIL. 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 
M. N. Mukerji. 


THE EASTERN MORTGAGE AND AGENCY COMPANY 
LIMITED AND ANOTAER 


D. 
MOULVI MAHAMMED FAZLUL KARIM AND ANOTHER.* 


Suit, maintainability of—Sutt on covenant against incumbrances—FPurchaser 
discovering defect before and after conveyance, remedy of-—Contract Act 
UX of 1872), Sec. 69—Debt for payment of money, when arises— 
Apprehension—Arvears of rent— Interested in the payment of money’ 
‘Another is bound by law to pay’—Payment of recetver—Receiver, posses 
ston of- 

Per Curiam: Mere existence of an encumbrance does not give a right to 
sue under the covenant * free from all incumbrances whatever.” 


A payment by the receiver of the rents justly due out of the funds in his 
hands is a payment made by the owner himself within the meaning of section 
69 of the Contract Act 


Per Walmsley, J+: “ In order to justify legal proceeding on the covenant 
‘free from all encumbrances whatsoever’ it is requisite that an actual interruption, 
claim or demand be made on the purchaser : some hindrance or prevention of 
enjoyment proved : for the chance alone of his being disturbed, and his tiability 
to satisfy claimants, or in other words the mere existence of outstanding encum« 
brances, unless they prevent entry and enjoyment, will not constitute an immediate 
breach” ; Nattidge v. Dering (1). 


Per Mukerji, Y: Where the purchaser discovers defects in the property 
before conveyance he can either rescind the contract or successfully oppose a 
suit for specific performance : Caballero v. ‘Henty (2) and Reeve v. Berridge (3); 
but if the purchaser discovers material defects after the conveyance, he must 
make out a case of fraud in order to set aside a sale: Brownlie v. Camp- 
bell (4). 

In an action on 2 covenant against incumbrance, the plaintiff must allege the 
facts constituting the disturbance and the disturbance was lawful, with sufficient 
particularity to show the breach of covenant: Foster v.. Fierson (5). 


In a suit under section 69 of the Indian Contract Act, it is essential that 
there should be firstly a person who is bound by law to make a certain payment ; 


*Appeal from Original Decree No. 25 of 1923, against the decree of Babu 
Upendra Nath Biswas, Subordfhate Judge, 1st Court, of Bakarganj, dated the 
goth November, 1922. 

(1) (1909) 2 Ch. 647 (656). (2) (1874) L. R. 9 Ch. 447. 

(3) (1888) 20 Q. B. D. 523. (4) (1880) 5 A. C. 925 (949). 

(5) (1792) 4 T. R. 617. 
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secondly, another person who is interested in such payment being made, 
and, thirdly, a payment by such last named person. If these circums- 
tances exist, the fiction of an implied request from the defendant 
to the plaintiff to make the payment may be properly imported into the case so as 
to bring it within the section and thus the right to reimbursement is created. 


A debt for money paid arises where a person has paid money for another 
under circumstances and upon occasions which make it just and equitable that it 
should be repaid, a debt or promise to pay is then implied in law, without any 
actual agreement to that effect. 


The words ‘ interested in the payment of money which another is bound by 
law to pay ” include the apprehension of any kind of lossor inconvenience or at 
any rate of any detriment capable of being assessed in money. Tulsa Kunwar v. 
Yagesmar (1); Subramania v. Ramgappa (2) and Pankhabati v. Nani (3). 
Arrears of rent, if not paid, reasonably create such an apprehension 


The object sought by the appointment of receiver is the safeguarding of 
property for the benefit of those entitled to it. His possession is on behalf and 
for the benefit of all the parties to the suit in which he is appointed, 
and is the possession of all thesaid parties according to their titles. The 
property in his hands is in custodie legis for the person who can make a 
title toit. The title of the real owner is in no way affected either in theory or 
principle by his appointment. He collects and receives the rents, issues and 
profits not upon his own title but upon the title of some persons, parties to the 
action. One of the main incidents of his duties is to preserve and protect the proper« 
ty which is put into his possession and from this it necessarily follows that where a 
receiver is appointed in respect of leaseholds, upon him devolves the perfore 
mance of the obligations imposed by the possession of land and consequently he 
must, out of the sub-rents discharge the head-rents payable in respect of the 
leaseholds. 

The proposition that a receiver is the hand of the Court and not the repre- 
sentative or agent of the party or parties but of the Court, is not universally 
correct under all circumstancess ; its correctness or otherwise would depend upon 
the nature of the cause in which and the party on whose behalf he is appoint- 
ed and also on the nature of the transaction which he enters into. 

A person who is prejudiced by the conduct of a receiver appointed in an 
action ought not, without the leave of the Court, to commence an action against 
him for adequate reliefs. Ordinarily his remedy would lie in an application to 
the Court in the course of the action itself. 

Where the accountability of a receiver depends upon debateable questions not 
easyto be dealt with at the passing of the receiver’s agcounts, the Court often 
declines to go into the matter in such proceedings. 


Appeal by Defendants Nos. 2 and 4 
Suit for recovery of money. 
(1) (1906) I. L. R. 28 All. 563. 


(2) (1909) 1. L. R. 33 Mad. 232. 
(3) (1913) 18 C. W. N. 7783 19 C. L. J. 72 
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The material facts appear from the judgment of Mukerji, J. 


Mr, Pugh, Babus Ambicapada Chowdhury and Suresh Chandra 
Bose for the Appellants. j 


. Babus Suresh Chandra Talukdar, Mahendra Kumar Ghose, 


Jatindra Nath Lahiri and Probodh Chandra Chatterjee for the 
Plaintiff Respondent. 


C. A, V. 

The judgments of the Court were as follows: 

Walmsley J :—This appeal is preferred by the second and fourth 
defendants, that is the Eastern Mortgage and Agency Company 
Ltd. (1902) the new Company and Mr. Tweedie The other defend- 
` ants were the old Company and its Liquidator: against them 
the suit was dismissed, and they are not parties to the appeal. 
There was a fifth defendant, Mr. A. M. Parukh, added pro forma 
on account of a financial arrangement between him and the 
plaintiff. 

The plaintiff is Moulvi Md. Fazlul Karim: he bought from the 
defendant company on December 1919, the company’s interest in 
an estate called Haturia. The purchase price was 3.20,c00. It 
was also agreed that a sum of Rs. 30,000 should be paid to Mr. 
Tweedie, the company’s manager as brokerage. There is no dis- 
pute about the payment of these sums. Itis also agreed that a fur- 
ther sum of Rs. 10,000 was paid, but the parties differ as to the reason 
for this payment. The defendants assert that the back rents were 
not included in the transaction, and that as the result of a discus- 
sion and on account it was arranged that for a further payment of 
Rs. rooco the plaintiff was to have an assignment of the back 
rents coupled with an obligation to pay rents due to the superior 
landlord. The plaintiff on the other hand maintains that this sum 
of Rs. 10,000 was exacted, by Mr. Tweedie as additional brokerage, 
and that so far from there being such an arrangement as the defend- 
ants describe it was always intended that his purchase should include 
the back rents, and it was never suggested that he should accept 
liability for rent due to the head landlord. 

Mr. Tweedie was not only manager of the company, but he 
was also receiver of the Haturia Estate. He was appointed receiver in 
a mortgage suit of rgrr, instituted by the company. It was in the 
subsequent execution sale that the company acquired its interest in 
Haturia. Before that suit was disposed of a partition suit was 
instituted and Mr. Tweedie was continued as receiver in that suit, 
and his possession as receiver went on until May 1922, that is, 
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until long after the institution of the present suit. in his capa- 
city as receiver he paid the rents due on account of the whole 
estate to the superior landlord for the period prior to sale 
and he entered those payments in bis receivership accounts: 
The substance of the plaintiff’s case is that rents due to the supe - 
rior landlord up to the g@gte of the conveyance should have been 
paid by the defendant company, to the extent of their interest, and 
that by including the whole of the payments in the receivership 
accounts, the rec eiver has reduced the profits of the plaintiff. 
Stated in this form the plaintiff’s grievance is intelligible, and it at 
once occurs to the mind that he may be entitled to recover under 
the provisions of section 69 of the Contract Act. 

The plaint however does not proceed upon such simple lines, 
The main plank is that there was fraudulent misrepresentation oa 
the part of Mr, Tweedie the fraudulent misrepresentation consisting 
of a representation that “the properties were free of encumbrances, 
and that rents and cess due to the superior landlords for the proper- 
ties sold up to the date of the deed of sale were fully paid up.” It 
was only in a secondary manner that the plaint referred to the 
aspect which I have just mentioned. No emphasis was laid upon 
it, with the result that no issue was raised dealing specifically with the 
applicability of section 69 of the Contract Act, and the learned 
Judge was not asked to find that the provisions of that section are 
applicable. i 

In the trial the plea of fraudulent misrepresetation was pressed, 
and a second argument was advanced based on the words of the 
conveyance, “and that free from all encumbrances whatsoever,” 

It was urged that rents due to the superior landlords for the 
period before sale were encumbrances, and that therefore by the 
terms of the conveyance the company ought to have paid them. 
Incidentally much time was spent on investigating the reasons for 
the further payment of Rs. 10,000. The learned Judge rejected the 
plea of fraudulent misrepresentation, but he accepted the other 
argument, and found that Mr. Tweedie ought to have paid the 
back rents due to the superior landlord out of the money he held 
as manager of the company and not out of the money held as a 
receiver. On this finding he directed a commission to issue for 
examining the accounts submitted by Mr. Tweedie as receiver, 
and determining how much had been paid out of the plaintiff's 
share in the estate on account of rent and cess due ‘td the 
superior landlord at the date of sale. 

For the appellant it is contended. that the suit is not maintain- 
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to the head landlord had been paid in full, I need not say any- ‘The Eastern Mott- 


thing about that part of the matter. The learned Judge thinks that gage and Agency 


Co., Ltd. 
there could be an action on the covenant, and this view is based I. 
on the words “and that free from all encumbrances whatsover.” Fazlul Karim, 
There I think he is wrong: these words come in the clause that Walmsley, J. 


provides for peaceful enjoyment : they are words of art, occurring in 
an English conveyance expressed in English and they havea well 
defined meaning. In Platt’s Law of Covenants, there is a passage ‘ 
referred to with approval in the case of Wortidge v. Derring(1) It 
ends with these words :— 

* “In order to justify legal proceedings on this covenant against 
encumbrances it is requisite that an actual interruption, claim or 
demand be made on the purchaser: some hindrance or preven- 
tion of enjoyment proved : for the chance alone of his being disturb- 
ed, and his liability to satisfy claimants, or in other words the mere 
existence of outstanding encumbrances, unless they ptevent entry 
and enjoyment, as in the case of a prior unexpired lease, will not 
constitute an immediate breach.” In my opinion therefore the 
plaintiff cannot succeed on the ground that there bas been a breach 
of covenant. 

There remains the question whether the suit can proceed as a 
suit based on the provisions of section 69 of the Contract Act. 
The words of that section are: “A person who is interested in the 
payment of money which another is bound by law to pay and who 
therefore pays it, is entitled to be reimbursed by the other.” It appears 
to me that the ninth paragraph of the plaint refers to this section. 
It employs the very terms used in the section and states facts which 
suggest that the equitable principle underlying the section is 
applicable. Stated in simple language the plaintiff’s contention is 
this: That Mr. Tweedie as receiver used his money to pay the 
company’s debts and therefore he ought to be allowed to 
recover that money from the company. The justice of his claim 
seems obvious, and I think that all “the requirements of the section 
are proved, that is to say if plaintiff's version of the facts is correct. 
It is said that the proper place to press this claim was in the suit in 
which Mr. Tweedie was appointed receiver. It seems doubtful 
however whether in that suit the Court would have been able to 
deal with the matter. In any event, I do not think the existence 
of an alternative method of relief is any bar to this suit. ® 


0) (1909) 2 Ch. 647 (656). 
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I think therefore that the suit can proceed as based on the provi- 
sions of section 69 of the Contract Act, but that will be against the 
company only. As against Mr. Tweedie there is no cause of ac- 
tion even if a suit could be brought against him without the leave 
of the Court. . 

The question of fact that is left for consideration is whether 
the plaintiff accepted liability for rents due to the head landlords. 
In spite of an elaborate conveyance prepared after much discussion 
in the offices of the solicitors for the parties, the Court plunged into a 
mass of oral evidence as to the terms of the contract. In my opinion 
the evidence was inadmissible. On the terms of the deed read 
with the provisions of the Transfer of Property Act it is clear 
that the plaintiff was not liable for rent prior -to the date of sale. 

Assuming however that the evidence was properly admitted, 
I do not think that it leads to a different result. The changes made 
in the drafts and the correspondence make it clear that the plaintiff 
did not accept liability. It is idle to discuss the oral evidence, 
for the defendant’s own solicitor says that the property was to be 
sold free of liabilities. He is a most unsatisfactory witness and the 
share he took in the transaction creates suspicion but he must have 
known what he meant by that answer. I find therefore that it was 
for the company to pay the rents, to the head landlord for the 
period prior to sale. As a matter of fact they were paid by the 
receiver. There must therefore be a commission issued as directed 
by the learned Judge. 


Accordingly I would dismiss the appeal so far as the company 
is concerned ani allow it so far as Mr. Tweedie is concerned. The 
company must pay the costs of the respondents in this appeal. 
Mr. Tweedie will bear his own costs in both Courts. ` 

Mukerji J :—The action out of which this appeal arises was 
commenced by the respondent Moulvi Fazlul Karim for the 
recovery of money. His case shortly stated was this :—The defen- 
dant No. r the Eastern Mortgage and Agency Company Limited 
were mortgagees of 12 annas share of the Haturia estate and they 
instituted a suit for enforcement of their mortgage. During the 
continuance of that suit, a partition suit was instituted in respect of 
the 16 annas of the estate. The defendant No. 4 Mr. T. C. 
Tweedie was appointed receiver in the mortgage suit in respect of 
the 12 annas of the estate involved therein and thereafter also in 
the partition suit in respect of the entire estate. In the mortgage 
suit the mortgaged properties were purch ased by the decree-holder, 
namely, the Eastern Mortgage and Agency Company Limited. The 
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said company then went into liquidation, and its assets and liabi- 
lities were. taken over by the defendant No. 2 the Eastern Mort- 
gage and Agency Company (1902) Limited. The defendant No. 
3 Mr. Auchincloss was appointed liquidator. ‘The defendant No. 
4 Mr. T. C. Tweedie was also the constituted attorney of the old 
company, the new company and the liquidator. By a convey- 
ance dated tha rath December rg19 executed by the defendant No. 
4 on behalf of the old company, the new company, the liquida- 
tor and the receiver “ the right title and interest of the old com- 
pany and of the new company” inthe said purchased properties, 
“howsoever acquired and all arrears of rent due from tenants, and all 
moneys due from tenants and other persons having dealing with the 
‘old company in connection with the said properties on decrees, 
bonds, 4#a?/s, balance of accounts or otherwise” and also the decree 
in the mortgage suit together with the securities therefor and the 
benefits thereof, were purchased by the appellant for a consideration 
of Rs, 3, 20, oco. On the same day the plaintiff sold a half share 
of the aforesaid properties to the defendant No. 5 Mr. A. M. Paruk. 
The plaintiff's allegation in the plaint was that the defendants Nos. 
x to 4 by their constituted attorney the defendant No. 4 represented 
to the plaintiff that the properties were free of incumbrances and 
that the rents and cesses due to the superior landlords for the 
properties sold up to the date of sale were fully paid up, and on the 
faith of that representation he was induced to purchase the proper- 
ties for the consideration stated above. He stated in the plaint 
that the said representation was false, and he subsequently came to 
know that at the date of the sale a sum of Rs. 9,900 was due to 
the superior landlords as arrears of rent and that the said sum was 
subsequently paid out of the funds of the estate of the plaintiff and 
the defendant No. 5. He stated further that the defendants Nos. 
1 to 4 were bound to pay the said amounts out of their own funds. 
The plaintiff therefore prayed to be reimbursed in respect of the 
said amount of Rs. 9,900 or so much of it or such further amount as 
might be found to have been so paid. The cause of action was 
laid at Barisal as being the place where the defendant No. 4 worked 
for gain and where the said money was paid on various dates 
between the r2th December, rgtg and September 1920. 

The defendants Nos. a and 4 contended inter aka, that the 
suit was not maintainable in the form in which it was instituted ; 
that there was no cause of action; that the defendants or any of 
them were not liable to the plaintiff for his claim or any part of it ; 
that the defendant No, 4 did not represent to the plaintiff that all 
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rents and cesses of the properties conveyed which were due to the 
superior landlords had been fully paid up; and that the plaintiff 
purchased the properties with full knowledge of the liabilities for 
arrears of rent due to the superior landlords. ` 

The defendant No. 5 contended that he had purchased a half of 
the properties from the plaintiff and the latter had mortgaged the 
other half to him under an English mortgage and that he was 
entitled to the whole amount of claim. 

The learned Subordinate Judge has passed a preliminary decree 
for accounts in favour of the plaintiff and has ordered that a com- 
mission do issue to examine the accounts of the receiver, the 
defendant No. 4 (who has been removed but not discharged: from 
receivership) and determine the amount due to the superior land* 
lords on account of arrears of rent and cesses at the date of sale and 
which had been paid from the-plaintiff’s share of the estate purchas- 
ed by him and that the plaintiff would get a decree for the said 
amount together with interests at 6 per. cent, per annum, and 
further that as’ regards the decretal amount, which would be 
realized, the plaintiff would get a half andthe remaining half 
would remain in deposit for the benefit of the defendant No. 5. 

The defendant No. 2, namely, the new company and the 
defendant No. 4 Mr. T. C. Tweedie have preferred this appeal. 
The contentions put forward on behalf of the appellants substan- 
tially are the following :—Firstly, that the suit was not maintain- 
able as it had not been established that there was a breach of any 
of the covenants embodied in the contract between the parties, 
and that if the defendant No. 4 in his capacity as receiver made 
the payments the proper course for the plaintiff was to object to 
his accounts in the suits in'which he had been appointed receiver 
or to sue him as receiver with the requisite permission of the Court 
and not to sue him either as the constituted attorney of the com- 
pany or of the liquidator or in his personal capacity as has been 
done in the present suit. Secondly, that upon the finding of the 
learned Subordinate Judge to the effect that the plaintiff had failed 
to prove that the defendant No, 4 had made any false representa- 
tion such as was alleged in the plaint the suit should have been 
altogether’ dismissed or at any rate should have been dismissed as 
against the defendant No. 4. Thirdly,-that the plaintiff by his 


. purchase took over the liability to pay off the arrears of rent due to 


the superior landlords and therefore the plaintiff is not entitled to 
recover. And lastly, that the plaintiff has failed to establish his 
claim as against the defendant No. 2, the new company. 
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As regards the first of the aforesaid contentions, namely that 
relating to the maintainability of the suit in the form in which it 
has been brought, the question must be dealt with on the footing of 
the case as presented by the plaintiff andon the assumption that 
the allegations are correct. 

Now, the law is well settled that where the purchaser discovers 
defects in the property before conveyance he can either rescind 
the contract or successfully oppose a suit for specific performance ; 
Reeve v, Berridge (1) ; Caballero v, Henty (2), but if the purchaser 
discovers material defects after the conveyance he must make out 
a case of fraud in order toset aside a sale: Brownlie v. Camp- 
bell (3). The present suit is one commenced after the execution of 
the conveyance and is not one for concellation of the sale, Is it a suit 
for recovery of damages for breach of a covenant? The appellant's 
contention is that it is a suit of that nature, and that as there has 
been no breach, it is not maintainable, regard being had to the prin- 
ciple laid down in the cass of Joliffe v. Baker (4). It is true that the 
heading of the plaint describes the suit as a "suit for recovery of 
money against a fraudulent seller of immoveable properties.” The 
allegations made in the plaint are that there was a misrepresen- 
tation, that no arrears of rent were due to the superior landlords, 
that the plaintiff subsequently came to know that there were such 
arrears and that the said arrears were paid out of the income of 
the properties, that is to say, out of the moneys which were in the 
hands of the defendant No. 4, the receiver; and inasmuch as 
the company was bound to pay, the plaintiff sought to be reim- 
bursed for the payments made, The suit, in my opinion, is not 
one for damages consequent on a breach of any covenant. Learned 
counsel for the appellants has been at great pains to show us that 
it is such a suit, and he has urged that the covenant as to encum- 
brance which is the only relevant covenant in this connection 
has not in fact been broken, for there has been no disturbance or 
interruption of the plaintiff’s quiet possession or enjoyment of the 
properties. The covenant in question runs in these words: “To 
have and to hold the said zemindaries, lands, hereditaments and 
premises hereby granted expressed so to be unto and to the use 
of the said purchaser his heirs and assigns for ever and the old 
company and the new company do and each of them doth hereby 
for themselves, itself, their and its assigns and representatives cove- 
nant with the said purchaser, his heirs, executors, administrators, 


(1), (1888) 20 Q. B. D. 523. (2) (1874) La Rog Ch. 447. 
(3) (1880) 5 A. C: 937 (949). (4) (1883) 11 Q. B. D, 355. 
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Civ. representatives and assigns that notwithstanding any act, deed 


1925. or thing by the old company or the new company or their agents 


The eran Mort. done or executed if knowingly suffered to the contrary the old 


gage and Agency company and new company are lawfully and absolutely seized 


Cos bta, and possessed of or otherwise well and sufficiently entitled to the 


Fazlul Karim. zemindaries lands hereditaments and premises hereby granted 
Uukerji, F. or expressed so to be and every part thereof for a perfect and in- 
ae defeasible estate and that notwithstanding any such act, deed 


or thing whatsoever as aforesaid the old company and the new 
company has good right to grant the said zemindaries, lanis, here- 
ditaments and premises hereby granted or expressed so to be unto 
and to the use of the said purchaser his heirs and assigns in manner 
aforesaid and the said purchaser his heirs and assigns shall and 
may at all times hereafter peaceably and quietly possess and enjoy 
the said zzmindaries, lands, hereditaments and premises and receive 
the rents and profits thereof without any lawful eviction, intercup- 
tion, claim or demand whatsoever from or by the old company 
or pew company or any person or persons lawfully or equitably 
claiming from under or in trust for them and that free from all 
encumbrances whatsoever made or suffered by the old company 
or the new company or any person or persons lawfully or equitably 
claming as aforesaid.” It is quite clear that the covenant against 
encumbrances is not an independent covenant, but is prefaced by 
the words “and that” and follows the covenant for quiet enjoy- 
ment. Iam unable to agree in the view propounded on behalf of 
the plaintiff that the word “that” which proceeds the expression 
“free from encumbrances” relates to the word “estate” and that 
the covenant means to guarantee that the estate was free from 
encumbrances. The mere existence of an encumbrance does not 
give a right to sue under this covenant: Nottidge v, Derring (1) 
and Re Martin, Exparte Dixon v. Tucker (2). In an action on a 
covenant of this description the plaintiff must allege the facts 
constituting the disturbance and that the disturbance was lawful, 
with sufficient particularity to show the breach of covenant : Foster v. 
Pierson (3). Ia the presènt case no such disturbance was alleged ; 
and, in fact, so faras can be made out from the evidence the pay- 
ments were made without evena claim or demand made by or on 
behalf of the superior landlords. Were it possible to hold that the 
present suit was one for damages for breach of the covenant I 
would have unhesitatingly beld that it did not lie; but I do not ` 
bd (1) (1909) 2 Ch. 647 (656) ; also (1910) 1 Ch. 297 C. A. 
(2) (1912) 106 L. T. 381. (3) (1792) 4 T. R, 617. 
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find any indication in the pleadings that it is a suit of that Civit 

character. 1925. 
The precise character of the suit, notwithstanding the inartistic qpe EAE 

form of the plaint, to my mind, is essentially that ofa suit to gage and Agency 

recover money under section 69 of the Indian Contract Act. The Co, Kta 

plaint says in so many words that it is a suit for recovery of money Fazlul Karim. 

and it can very well be gathered from the plaint taken asa whole Mukerji, F. 

and also from the statement therein of the cause of action that a 

the claim is not one for damages but for money actually paid. 

Section 69 of the Indian Contract Act runs thus: “A person who 

is interested in the payment of money which another is bound 

by law to pay, and who therefore pays it, is entitled to be reimburs- 

ed by the other”. In a suit under this section it is essential that 

there should be firstly a person who is bound by law to make a 

certain payment, secondly, another person who is interested in such 

payment being made and thirdly a payment by such last mentioned 

person. If these circumstances exist, the fiction of an implied 

request from the defendant to the plaintiff to make the payment 

may be properly imported into the case so as to bring it within 

the section and thus the right to reimbursement is created. A debt 

for money paid arises where a person has paid money for another 

under circumstances and upon occasions which make it just and 

equitable that it should be repaid; a debt or promise to pay is 

then implied in law, without any actual agreement to that effect. 

Sir Frederick Pollock in his book on the Indian Contract Act 

expressed an opinion that section 69 of the Act lays down in one 

respect a wider rule than appears to be supported by any English 

authority, and that the words “interested in the payment of 

money which another is bound by law to pay” might include the 

apprehension of any kind of loss or inconvenience or at any rate of 

any detriment capable of being assessed in money, while that was 

not enough in the Common Law, to found a claim to reimbursement 

by the person interested if he makes the payment himself. This 

view has been judicially adopted by Stanley, C., J. in the case of 

Tulsa Kunwar y. Jageswar Prasad, (1) and by the Madras High 

Court in case of Sudvamania Iyer v. Ramgappa (a) and by this 

Court in the case of Pankhabati Chaudhurani v. Nani Lai 

Singh (3). It can hardly be disputed that arrears of rent which 

form the first charge on an estate under section 65 of the Bengal 

Tenancy Act and for which the estate in liable to be sold, 


(1) (1906) I. L. R. 28 All, 563. (2) (1909) I. L, R. 33 Mad. 232. 
(4) (1913) 18 C. W. N. 778 3 19 Cs Le J. 720 


583 


The Eastern Mort- 
gage and Agency 


CIVIL. 


— 


1925. 
wt 
Co., Ltd. 
D 
Fazlut Karim. 


Mukerji, 9. 


a 


THE CALCUTTA LAW JOURNAL. [Von XLL 


if not paid, reasonably creates such an apprehension. It makes 
no difference that a decree has not yet been obtained for a suit 
may be instituted at any moment and the loss, and inconvenience 
consequent on the institution of a suit are manifest. In paragraphs 
8 and 9 of the plaint the fact of such payments and the circum- 
stances thereof were specifically alleged and the wording of the latter 
paragraph closely follows the language of section 69 of the 
Indian Contract Act. The defendants in their written statement 
did not state that the payments were made otherwise than in 
the ordinary course. If the plaintiffs allegation is true and, 
as I have said before, we must proceed for the purposes of this 
question on the assumption that it is true—then the company 
was bound in the absence of acontract to the contrary to pay 
the rent accrued due in respect of the property up to the date of 
sale, Under section 55 of the Transfer of Property Act the liabi- 
lity to pay the arrears was with the company. There can there- 
fore be no doubt whatsoever that the first two out of the three 
conditions enumerated above are present in the case. I am not at 
all pressed by the authority of the decision in the case of 
Dost Muhammad v. Sanjad Ahmad (1) upon which reliance was 
placed on behalf of the appellants, as the judgment gives no reason 
beyond stating that no relations existed between the vendor and the 
vendee from which any obligation of the character mentioned in 
sections 69 and 7o of the Act could be implied as attaching to the 
vendor, and also because the Transfer of Property Act evidently 
had not come into operation on the date of the suit in that case. 
In fact the Allahabad High Court has held in a later case namely 
that of Krisken Lal v. Megh Singh, (2) that after the 
passing of the Transfer of Property Act, that decision {cannot be 
regarded as good. The other condition, asI have stated, is that 
the payment should have been made by the plaintiff. Here in the 
present case the defendant No. 4 as receiver paid the monies out 
ofthe funds of the plaintiff's estate in his hands. It is not disput- 
ed that such payments were made, and it is not alleged on behalf 
of the defendants that they were made otherwise than in the ordi- 
nary course, but it is urged that the payments were made by the 
receiver and not the plaintiff himself and therefore the plaintiff 
cannot claim to be reimbursed. ` 

The nature of the office of a receiver is simply this, that he is an 
impartial person appointed by the Court to collect and receive 
pending the proceedings the rents issues and profits of land or 


(1) (1883) I. L R. 6 All. 67. (2) (1901) 21 All. W, N. 37. 
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personal estate or other things in question which it does not seem Civit- 
reasonable to the Court that either party should collect or receive. 1925. 
The object sought by the appointment of a receiver is the safe- pees 


; 3 The Eastern Mort- 
guarding of property for the benefit of those entitled to it. His gage and Agency 


seola . Co., Ltd. 
possession is on behalf and for the benefit of allthe parties to the TE 

suit in which he is appointed, and is the possession of all the said  Faztul Karim. 
parties according to their titles. The property in his hands is in Mukerji, Fs 


custodia legis for the person who can make a title to it, The o 
title of the real owner‘is in no way affected either in theory or 
principle by his appointment, He collects and receives the rents 
issues and profits not upon his own title but upon the title of some 
persons, parties to the action. One of the main incidents of his 
duties is to preserve and protect the property which is put into his 
possession and from this it necessarily follows that where a receiver 
is appointed in respect of leaseholds, upon him devolves the per- 
formance of the obligations imposed by the possession of land and 
consequently he must out of the sub-rents discharge the head-rents 
payable in respect of the leaseholds. It is contended however that 
Mr. Tweedie when he made the payment was an officer of the Court 
and was not an agent of the plaintiff and that therefore the plaintiff 
cannot claim to be reimbursed in respect of payments made by Mr. 
Tweedie. It is urged that a receiver is aptly described as the hand 
of the Court and is not the representative or agent of the party or 
parties but of the Court. This proposition is certainly correct in 
the sense that he acts in the interest of neither plaintiff nor defen- 
dant but for the common benefit of all parties interested. It is also 
correct in the sense that as the representative of the Court he is 
subject to its orders and accountable to such persons and in such 
manner as the Court may direct. It is not however a proposition 
which can be accepted as universally correct under all circumstan- 
ces ;*iis correctness or otherwise would depend upon the nature of 
' the cause in which and the party on whose behalf he is appointed 
and also on the nature of the transaction which he enters into. 

In the case of Premlall Mullick v. Sumbhoonath Roy (1) 
which is one of the cases relied upon by the appellant on this 
` point, this Court relying upon the observations of the 

Master of the Rolls in Bertrand v. Davies (2) observed 

that where a receiver or manageris appointed by Court ina 
suit properly constituted he should be considered as appointed on 
' behalf of all persons interested in the property, and he is entitled to 
his ordinary commission and allowance, and also to a lien on the 


1) (1895) I. L. R. 22 Calc. g60. (2) (1862) 31 Beav. 429. 7 
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the estate, as against all persons interested in it for the balance, 
whatever it may be, that shall be found to be due on taking his 
accounts, In the case of <Adwministrator-General of Bengal v. 
Prem, Lall Mullick (1) where a receiver had been appointed to 
hold and administer the estate of a testator, it was beld that he was 
merely the officer of the Court, and the estate must for all legal 
purposes be considered as being in manibus curiae. In the case of 
Orr. v. Muthia Chetty (2) where a receiver was appointed at the ins- 
tance of an attaching creditor in respect of the properties of a 
judgment-debtor and misappropriated monies that came to his 
hands, and the question arose as to whether the payment by the 
judgment-debtor to the receiver operated asa valid discharge of the 
judgment-debtor, Muttusami Ayyar J. beld that the receiver was an 
officer or representative of the Court and subject to its orders, and 
could not be considered as the judgment-creditor’s agents. In an 
appeal preferred against the aforesaid decision Muthia Chetti v, 
Orr (3) Shephard J. held that a receiver appointed to collect monies 
is not an agent of either party, he is an officer of the Court deputed 
to collect and hold monies in accordance with the order of the Court. 
In the case of Harihar Mookerjee v. Jaharuddin Mandal (4) the 
owners of an estate had instituted a suit for accounts against a 
Tehsildar appointed by a receiver who had been in charge of the 
estate under an order of the Court but had since been discharged, 
it was held that such a suit can only be sustained on proof of a 
fiduciary relation between the parties and the receiver is not a 
representative of the parties but an officer of the Court. In the case 
of Bochen v, Goodall (5) the position of the receiver and manager 
of a partnership business in an action orought by one partner against 
his co-partner for the dissolution of the partnership and winding up 
of partnership affairs was considered with reference to his right to 
be indemnified by the party who put the Court in motion for his 
appointment and it was held that he was not an agent for that party. 
In the case of Jn re Flowers & Co. (6) it was held that service of 
notice on such a receiver was not service on the partners as he was 
not the agent of the partners. Inthe case of Burt. Boulton and 


SoA 


Hayward v, Buil (7) which was a debenture-holders’ action, it ` 


was held that the receiver appointed therein is not the agent of 


the company. On the other hand in books on Receivers there are ` 


(1) (1895) I. L. R. 22 Calc. tort (101g). (2) (1893) I. L. R. 17 Mad. sor. 
(3) (1895) 1. L. R. 20 Mad. 224. (4) (1920) 26 C. W. N. 992, 

(5) (t911) 1 Ch. 155. (6) (1897) 1 Q. B. D. ‘14. 

(7) (1895) 1 Q. B. 276. : : 
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cases cited to show as to’ how far a receiver is an agent for the 
Court or for the party or parties entitled to the estate, where he is 
treated as an agent for the company or debenture-holders in an 
action for winding up, or for the mortgagor or the mortgagee 
or in other cases. In the case of Wilkinson v. Gangadhar 
Sirkar (1) which is the leading case on receivers in this countcy, 
Phear, J. explained the true position of a receiver appointed by the 
Court in these words.: “Tne receiver in a suit is nothing more than 
the hand of the Court for the purpose of holding the property of 
the litigants whenever it is necessary that it should be kept in the 
grasp of the Court, in order to preserve the subject matter of the 
suit pendente lite, and the possession of the receiver is simply the 
possession of the Court. He has not personal rights in the property, 
nor can he take any-steps with regard toit without the sanction of 
the Court. If it is necessary for him to take action of any sort, he 
shouldbe put in motion by the Court onthe application of the 
parties to the suit ; and whatever he rightly does with regard to the 
property, he does simply as agent of the owners of the property.” 
Tnat was a case in which a receiver had entered into a contract to 
sell some property. In the case of Poreshnath Mookerjee v. 
Omerio Nauth Mitter (2), in which case a receiver appointed in a 
partition suit had created a charge on the estate for the purpose of 
raising money on the security of the entire estate for paying the 
rents due on the estate and a suit was instituted for a declaration 
that the indenture executed by the receiver under the authority of 
the Court’s order created a valid charge ‘two questions arose, 
first, whether the parties were bound by the indenture so 
executed by the receiver and second, whether an application 
should not have been made in the suit in which the receiver 
had been appointed instead of a separate suit being institut- 
ed. Trevelyan, J. whose judgment is reported at pp. 615 and 616 
quoted with approval the dictum of Phear, J. cited above and held 
that the principle applied just as much with regard to the parties to 
the suit who opposed the receiver’s appointment or who objected to 
his receiving particular powers as it did to the parties at whose 
instance he was appointed or set in motion, and that being so the 
ordinary law of principal and agent applied. It was held that the 
fact that the plaintiff may have a remedy in the suitin which the 
receiver was appointed did not exclude his remedy in the suit sepa- 
rately instituted. This decision was affirmed on appeal and it was 
pointed out by the Court of appeal that having regard to the 
(1) (1871) 6 B. L, R. 486. (2) (18g0) L L. R. 17 Calc 614, 
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conditions under which the estates are held in this country, one of 
which is that they are liable to be sold if the rents and. revenue due 
upon them are not paid, it was apparent that the power to take the 
estate out of the hands of the owners and to place it in the hands of 
a receiver with powers to do what is necessary for its protection 
must include a power to raise money to pay rent or revenue whén- 
ever itis necessary to do so. Applying these principles to the 
present case it follows as a matter of course that the payment by 
the receiver of the rents justly due out of the funds in his hands is 
equivalent in law to a payment made by the owner himself. 

In my opinion, then, all the conditions requisite to bring the 
suit within the provisions of section 69 of the Indian Contract Act 
are present and the suit is accordingly maintainable. It is not a suit 
instituted against the defendant No. 4 asking for any relief against 
him in his capacity as a receiver and therefore no sanction of the 
Court is necessary for its institution, It cannot be doubted: that a 
person who is prejudiced by the conduct of a receiver appointed in 
an action ought not, without the leave of the Court, to commence 
an action against him for adequate reliefs ; more ordinarily would 
his remedy lie in an application to the Court in the course of the 
action itself. But, if an application had been made in the partition 
suit by the present plaintiff to hold the receiver accountable for the 
monies paid by him as alleged, the Court would in all probability 
have found itself unable to decide the question on his accountabi- 
lity in such a proceeding, inasmuch as it involved a determination 
of the rights and liabilities between the companies om the one 
hand and the plaintiff on the other—a matter entirely outside the 
scope of the suit in which the receiver ‘had been appointed. 
Where the accountability of a receiver depends upon debatable 
questions not easy to be dealt with at the passing of the receiver's 
accounts the Court often declines to go into the matter in such 
proceedings. As an instance of this class of cases may be quoted 
the case of Coomar Sailya Sankar Ghoshal v, Ranee Golapmonee 
Debee (1) The Court dealing with the suit for partition would 
have passed the accounts on the view that the arrears were justly 
due by the estate and the receiver was justified in paying them off 
out of the monies in his hands. This objection therefore in my 
opinion, is not well founded and the suit as framed was clearly 
maintainable. 

The appellants’ next objection ‘relates to the maintainability of 
the suit as against all the defendants, and particularly as against 

(1)(1g00) 5 C. W, N. 323. i 


` 
. 
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the defendant No. 4 upon the finding of the Subordinate Judge 
that the misrepresentation charged in the plaint had not been subs- 
tantiated. On the other hand it has been contended on behalf of 
the plaintiff that it should have been held that the allegation of 
misxepresentation was established upon the evidence adduced in 
the case, Reference was made on his behalf in this connection to 
the evidence of the plaintiff himself and his own affidavit which is 
an annexure to the written statement of the defendant No. 5. The 
evidence on this point is not at all conviacing and I must hold 
agreeing withthe learned Subordinate Judge that there is no 
reliable evidence to prove that the, defendant No. 4 made any such 
representation. The suit however does not seem to me to be based 
on such misrepresentation. The heading merely describes the 
alleged character of the sellers and the allegation of misrepresenta- 
tion is a statement of an alleged fact on which the cause of action 
does‘not rest. From this finding it legitimately follows that if the 
present suit is treated as one under section 69 ofthe Indian Con- 
tract Act, there is no cause of action as against Mr. Tweedie, the 
defendant No. 4 and whatever may be liabilities of the defendant 
No. 2, the new company, there can beno decree against the 
defendant No. 4 in the present suit, 

The next contention on behalf of the appellants is to the effect 
that the liability to pay the arrears of rent was taken over by the 
plaintiff by his purchase. I have already observed that the plain: 
tiff’s case put forward in his plaint that there was a representa- 
tion made to him by the defendant No. 4 that there were no arrears 
due has not been established ; it is also clear upon the circum- 
stances of the case, the plaintiff's wife being one of the co-sharers in 
- the superior interest that it is not very likely that the plaintiff would 
not know that there were arrears. These findings however are not 
sufficient to dispose of the question. It must be decided upon the 
terms of the document, and perhaps also upon the evidence that 
there is on the record as to the circumstances connected with the 
transaction and as to the intention of the contracting parties,—TI 
say perhaps, as 1 am very doubtful if in the face of the document 
Ex. 1, embodying the terms of the contract between the parties any 
evidence is at all admissible for the purpose of proving the agree- 
ment that is set up on behalf.of the defendants. Such evidence 


may, if at all, be admissible under the second proviso to section _ 


92 of the Indian Evidence Act ; and in view of the highly formal na- 

ture of the document which evidences the transaction—a document 

which was executed aftera good deal of correspondence between 
z 
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two firms of solicitors who were acting for the parties, in the course 
of which the terms were threshed out in all their details and’ which 
was drawn up after the drafts were several times corrected and 
finally approved—I should not be prepared to hold that the evi- 
dence is admissible inthe present case. Learned counsel appear- 
ing for the appellants concedes that it is difficult to say that it is 
admissible and his only justification for relying upon the evidence, 
as he says, is that the plaintiff also has sought to travel beyond the 
covenants embodied in the document. He contends on the autho- 
tity of the case of Joliffe v. Baker (x) that ifa purchaser after com- 
pletion of the contract and execution of the conveyance seeks to 
recover compensation from the “vendor, for false representation 
made by the latter, such compensation cannot be recovered unless 
there was fraud or the breach of some contract or warranty 
contained in the conveyance. In my opinion, the principle 
is not applicable to the present suit, which is not a- suit 
for conpensation based upon breach of a covenant, but as 
I have already said, a suit for recovery of money actually paid on 
behalf of the plaintiff and out of the plaintiff’s estate, which, it is 
alleged, the respondents were bound to pay. The plaintiff therefore, 
in my judgment, is not seeking to go beyond the covenants in any 
view of the matter. Iam therefore of opinion that as there is no 
dispute that the conveyance does not purport to deal with the 


“liability to pay the arrears, the ordinary law applies and the ven- 


dors were liable to pay them up to the date of the sale. 

I should not however rest my judgment on this ground alone, 
as extrinsic evidence has been adduced on both sides, and evidently 
without any objection. A good deal of dust has arisen over the 
controversy as to why it was that the consideration money was 
increased from 3 lacs 20 thousand to 3 lacs 30 thousand and yet 
ultimately the former sum was mentioned in the document and not 
the latter or in other words as to what did this extra amount of 
ro thousand represent and to whom did it go. On plaintiff's 
behalf it is urged that it was paid so that the back rents due from 
tenants might be assigned over to the purchaser. On behalf of 
the defendants it was contended that it répresented the rents due 
from tenants less the amounts of arrears due to the landlords and 
so the liability to pay the latter was taken over by the purchaser. 
A most unsavoury part of the evidence was that given by .the soli- 
citor Mr. Watkins and that afforded by the entries in his books. 


` There is a want of candour running through the evidence of this 


(2) (1883) 11 Q. B. D. 355. 
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gentleman and the explanation offered by him, if it is any expla- 
nation at all, of the entries in bis books which purports to ear-mark 
this extra amount of ro thousand as brokerage, is, to say the least, 
unworthy of his position as an officer of the Court, which he is 
and in which capacity he acted. I propose to say nothing 
further in this matter as in my opinion it has very little bearing 
on the question that we have got to determine. Suffice it to say that 
Iam unable to accept the story of Mr. Tweedie and his witness 
Abinash Chandra Mittra that the extra ro thousand represented 
the difference between the arrears due from tenants and the arrears 
of rent due tothe landlords, The correspondence especially the 
letters x. ro and Ex. 16 and the evidence of the solicitor Mr. J. N. 
Basu which is perfectly clear and fair leave no doubt in my mind 
that no liabilities were taken over by the purchaser and the purchase 
was made on a bare contract of sale and that the conveyance was 
executed on the terms mentioned in the conveyance itself und 
there was no arrangement or agreement entered into between the 
parties varying the ordinary incidents of law relating to the rights 
and liabilities as between a vendor and a purchaser. I am‘also 
fortified in this conclusion by the circumstance that in one of the 
drafts Messrs. Watkins & Co., expressly put in a clause as to the 
taking over of the liability by the purchaser, but it was not embo- 
died in the document in the form that it ultimately took. There 
is some evidence that the vendors had been negotiating in the past 
for the sale of the properties on the footing of the liabilities in 
respect of the arrears of rent being taken over by the purchaser as for 
instance the evidence of D. W. 1 Babu Ramesh Chandra Sarkar 
and some documentary evidence as well in the shape of corres- 
pondence. This evidence however does not go far enough to show 
that the plaintiffs purchase was on that footing. The positive 
evidence given by Mr, Tweedie and of D. W. 2, Abinash as to a 
statement showing arrears of rent due from the tenants of the estate 
and the arrears due to the landlords having been given to the 
plaintiff about six months before the sale may or may not be true ; 
but that does not, in the face of the matters to which I have already 
referred, lead to the conclusion that the liability did in fact, pass to 
the plaintiff by the sale. 

The last argument is that the plaintiff has failed to prove that 
the defendant No. 2 the new company took over the liabilities 
of the old company in the matter of the payment of the arrears, 
This objection in the form in which it is urged before us does not 
appear to have been taken in the written statement. In the written 
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statement there is only a general statement that the new company 
is not legally liable for the amount claimed or for any amount 
whatever. It would seem that they never disputed the position 
that whatever rights and liabilities attached to the old company 
passed to the new company and consequently no issues were raised 
on this point. In the conveyance to which, as I have already stated, 
the new company was a party executant, it was declared that the 
new company was incorporated with a view to take over the assets 
and liabilities of the old company, and that both the companies 
were lawfully and absolutely seised and possessed of or otherwise 
well and sufficiently entitled to the zemindaries, lands, heredita- 
ments and premises. The whole case has been fought out in the 
Court below on the footing that the rights and liabilities of the two 
companies were identical. If that was not the fact it was for the 
new company to plead the same or at any rate to prove the same 
as it was a matter within their special knowledge. In none of the 
forty four grounds taken by the appellants in their memorandum of 
appeal has this objection been indicated, and it would be unreason- 
able to require the plaintiff to produce evidence of a fact which was 
to all intents and purposes one of the admitted features of the 
case. i l 

I am accordingly of opinion that the appeal fails except in so 
far as it is on behalf of the defendant No 4. I therefore agree with 
my learned brother in holding that the decree passed by the Court 
below as against the said defendant should be set aside, and the 
suit in so far as it is against him must be dismissed- The appeal 
in so far as it is on behalf of the defendant No. 2 should be dis- 
missed with costs. The defendant No. 4 must bear his own costs 
in both Courts. 


Appeal by Defendant No. 4 allowed : 
Appeal by Defendant No, 2 dismissed, 


A. T. M. 
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Present.—Zord Atkinson, Lord Carson and Sir John Edge. 


MUSAMMAT BHAGWANI KUNWAR AND ANOTHER 
D. 
MOHAN SINGH anp Otaers 


[On APPEAL FROM THE HIGH Court OF JUDICATURE AT 
ALLAHABAD. ] 


Hindu Law—Joint family—Alleped separation—Entries of names of mem- 
bers in villape-fpapers, Collector? books &c.— North-West Provinces Land 
Revenne Act (XIX. of 1873). 


Mere definition of shares of individual owners in revenue and village papers 
is not conclusive in law that the family, to which such difinition refers, separat- 
ed; and the North-West Provinces Land Revenue Act does not make such 
definition in a Settlement Khewat conclusive of the fact of the separation of the 
joint Hindu family concerned. 

Nageshar Bakhsh Singh v, Ganesha (1) ; Bhagoji v. Bapuji(2\; Fatma v. 
Darya Saheb (3) ; Gajendar Singh v. Sardar Singh (4) referred tos 


Appeal by Defendants from a judgment and decree (18th March 
roz0) of the High Court (Sir G. Mears, C.J. and Banerji, J.) 
which reversed a judgment and decree (30th November 1916) of the 
Subordinate Judge of Cawnpore (B. L. Prasad, Esq.) by which the 
suit was dismissed. 

The facts and arguments are fully set out in the judgment of 
their Lordships. 


L. De Gruyther K. C. and J. M. Parikh for the Appellants. 
Sir G. Lowndes, K. C. and W. Wallach for the Respondents. 
The judgment of the Board was delivered by 


Sir John Edge :—This is an appeal by defendants from a 
decree, dated the r8th March, 1920, of the High Court at Allaha- 
bad, which reversed a decree, dated the 30th November, 1916, of 
the Subordinate Judge of Cawnpore by which the suit had been 
dismissed. ; 


(1) (1919) L. R. 47 L A. 57. (2) (1888) T, L. R. 13 Bom. 75. 
(3) (1873) to Bom. H. C. R. 187. (4) (1895) L L. R, 18 AIL 176. 
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The suit in which this appeal has arisen is a suit in which 


the plaintiffs claimed a decree for the proprietary possession of 
an eight-anna share in each of the villages of (Auria Tikra) 
and Aurangpur Gahdewa and certain fractional shares in four 
other zemindary villages in the Cawnpore District by dispossession 
of the defendants, who were in possession and denied the title 
of the plaintiffs. Tike Subordinate Judge dismissed the suit ; the 
High Court on appeal gave the plaintiffs the decree for the posses- 
sion which they claimed. The parties were Hindus of the 
Thakur Gaur caste and were subject to the law of the Mitakshara. 
The following pedigree will sufficiently show how the parties were 
related but their Lordships do not know which of the brothers 
Madho Singh and Hira Singh, or of the brothers Diwan Singh and 
Bahadur Singh, was the elder :— 
ea Singh. 


meen meeen emcees ee 





! i 
Madho Singh (died 1867). Hari Singh (died 1862). 
Gulab Sing 
(died and December, 1886) = a ET 

Kanchan Kunwar Diwan Singh. Bahadur Singh. Niwaz Singh. 
(died Rth March, 1914). | 
Bhagwani Kunwar, Deft.= en eT 

| | | 

Jagannath Singh, Deft. Pancham Mohan Chandan Surat Girand 
(died pending the suit). Singh. Singh. Singh Singh. Singh. 


Plaintiff Plaintiff. Plaintiff. Plaintiff. 
Sheorakham Singh Deft. 


Ce seemnanll uname maeeshamne: adilameane name e MR eee Reema tenet eel 


fener Singh. rargobing Singh, —_Jaichand Stigh. 
Plaintiff. Plaintiff. Plaintiff. 

The suit was brought on the sath November, 1914, in the 
Court of the Subordinate Judge of Cawnpore after the death of 
Musammat Kanchan Kunwar. When the suit was brought 
Bahadur Singh was about 80 years of age and Niwaz Singh was 
about 76 years of age. As Diwan Singh was not a party to the 
suit, although his son Pancham Singh was a plaintiff, their Lord- 
ships bave assumed that Diwan Singh was then dead. The most 


material question in the suit is whether Gulab Singh was, when he, 


died, joint with, or separate from, his cousins Diwan Singh, Baha- 
dur Singh and Niwaz Singh. 

Padum Singh and his sons Madho Singh and Hira Singh 
admittedly had constituted a joint Hindu family. Padum Singh 
died before his sons, and at his death Madho Singh and Hira 
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Singh were joint. It is well-established law that those who allege 
that the members of a joint Hindu family had separated must 
prove, unless it is admitted, that there was a separation at some 
material time. That material time in this case must have been 
before the death of Gulab Singh. Hira Singh had died in 1862, 
and Madho Singh had died in 1867. Gulab Singh died sonless in 
1886. The case of the plaintiffs was, and is, that Gulab Singh was 
until he died a member of the joint family, which, until he died, 
consisted of tha then living male descendants in the male line of 


Padum Singh. The case of the defendants, appellants, is that 


Madho Singh and Hira Singh had separated, and consequently that 
` „Gulab Singh was separate from his cousins Diwan Singh, Bahadur 
Singh and Niwaz Singh. It happened in 1896 or in 1898 that the 
“then members of the joint family separated. That separation did 
not take place at a material time so far as this suit is concerned, but 
the learned Subordinate Judge incorrectly held that the separation 
in 1896 or 1898 shifted the burden of proof, and that it was for the 
plaintiffs to prove that Gulab Singh was joint when he died in 1886. 
How far that misunderstanding of the law affected the Subordinate 
Judge in his consideration of the evidence in this suit, it is 
impossible to say, but he found on the evidence that Gulab Singh 
was separate at the time of his death. The High Court found on 
the evidence that Gulab Singh was, when he died, a member of the 
joint family. 

Their Lordships will later express the conclusion at which they 
have arrived as to whether there had or had not beena separation 
before Gulab Singh died, but before doing so they will refer to 
another question which must be considered, although they agree 
with the conclusions at which the Courts below were in agreement 
on that subject. Their Lordships will now briefly state what that 
other question is, 

The property in question in this suit came into the possession 
of Kanchan Kunwar shortly after the death of her husband Gulab 
Singh. The question which their Lordships will first consider 
is how and in what right did Kanchan Kunwar obtainand hold 
possession, That property had been entered in the revenue and 
village papers in the name of Gulab Singh, and Kanchan Kunwar, 
as his widow claimed to be entitled to the possessionof it. That 
claim could not be maintained unless Gulab Singh had died as 
a separated Hindu. That claim by Kanchan Kunwar was, in fact, 
made, and she got possession, but, according to the case of the 
plaintiffs, she was allowed by Diwan Singh, Bahadur Singh and 
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PG Niwaz Singh, who were then of age, to take possession under an 

1925, agreement of compromise made between her and them, by which 

Bhagwan Kunwar she was allowed possession of the property for her life for her 

Aan maintenance, and not as property of which she had any right to the 
poe possession. 

Sir John J Edge. Gulab Singh was older than his cousins Diwan Singh, Bahadur 


Singh and Niwaz Singh, and after Hira Singh and Madho Singh 
'had died he was the head of the family, and appears to have acted 
generally as the family manager, and some villages which were 
purchased after the death of Madho Singh with the income of 
the ancestral villages of the family were purchased in the name of 
Gulab Singh, During Gulab Singh’s lifetime his wife Kanchan 
Kunwar must have occupied a position of some importance in the 
family, and after her husband’s death she doubtless wished to 
manage her own affairs independently of any interference by her 
husband’s relations. 

It has not been asserted in argument before their Lordships 
in this case, or, so far as they are aware, in any case before the 
Board, and they believe that it could not with truth be asserted 
before an Indian Court, that a widow of a sonless prominent 
‘member of a Hindu joint family is never allowed by the family 
to occupy possession of some of the family’s land for her life for 
her maintenance. Their Lordships- find that Kanchan Kunwar 
obtained possession of the lands in question under that agreement 
of compromise for her life for her maintenance, and not in any 
tight of hers as Gulab Singh’s widow, The agreement of com- 
promise was an oral agreement, but there is documentary ‘evidence 
which is only consistent with such an agreement, and to some 
of that documentary evidence reference will now be made. 

During Gulab Singh’s lifetime his name had been entered 
in the revenue papers as that of the owner in possession of shares 
in some villages, and the names of his cousins Diwan Singh, 
Bahadur Singh and Niwaz Singh had been entered in the revenue 
papers as the names of the owners in possession of shares in the 
same or other villages. When Gulab Singh died it was necessary 
that application for mutation of names should be made to the 
revenue authority of each village in the revenue papers of which 
his name had been entered as the owner of a share or shares. 
Such applications are made by or on behalf of the person or persons 
‘claiming to be entitled’ to the share or shares of the deceased 
~ shareholder, and when opposed an inquiry is held Br an official 
ko -ọf the reyenue authority. 


ete 
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An application for mutation of names was made on Gulab 
Singb’s death in the case of each village in which his name was enter- 
ed in the revenue papers as the holder of a share. Those applications 
were made by Diwan Singh, Bahadur Singh and Niwaz Singh, and 
as Kanchan Kunwar was known to be a claimant for mutation of 
name her deposition was taken. Their Lordships will now refer, 
by way of illustration, to what happened in the case of the village 
of Aurangpur Gahdewa, in respect of which the name of Gulab 
Singh was entered in the settlement khewat of 1873 as the owner 
of an eight-anna share. 

“No. 741C0.—APPLICATION OF BAHADUR SINGH, EIC. 

“Name of village—Aurangpur Gahdewa, pargana Bilhour, 

, Head—mutation on the ground of succession. 

“ Substance.—Application for expungement of the name of 
Gulab Singh, deceased, and entry of the names of Bahadur Singh, 
Dewan Singh and Newaz Singh, cousins, in respect of an 8 anna 
zimindari share under section 97, Act No. rg of 1873. 

t Showeth :-— 

“ That Gulab Singh, zamindar of an 8-anna share in village 
Aurangpur Galidewa, pargana Bilhour, died on the 7th of Aghan 
Sudi, Sambat 1942, These three cousins, Bahadur Singh, Newaz 
Singh and Diwan Singh, are the heirs in possession of the property 
of the deceased in equal shares. He has left no issue besides these 
applicants. It is, therefore, prayed that the name of the deceased 
may be removed from, and those of these heirs entered in, the pub- 
lic records. - 

" Petitioners :—Bahadur Singh, Diwan Singh and Newaz Singh, 
heirs of Gulab Singh, zamindar of village Aurangpur Gahdewa, 
pargana Bilhour, Dated the 12th February, 1887. 

“ Filed by Diwan Singh and written by Ram Narayan. 

“ (Sd.) Diwan Singh, in autograph. 

“ This application was made to-day by Diwan Singh. 

“ Held.—Let the Registrar Kanungo first make a report as to 
the correctness of the share. 12th February, 1887. 

“ Signature of Naib-Tahsildar.” 

The application is in the vernacular. The term which has 
been translated as “ heirs’ must mean not heirs in the English 
acceptation of the term but the persons who claimed as surviving 
co-sharers of Gulab Singh to have their names entered. 

On the 4th April, 1887, Kanchan Kunwar made her deposition 
before the Kunungo, So far as is material it was as follows :— 

“Gulab Singh, my husband, the zamindar of mauza Aurangpur 
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Kd 


P.C. Gahdewa, pergana Bilhour, died a natural death, four months "ago. 

1925- The deceased left no son. Regarding the entry of name in respect 

aka awani Kanwar of the property left by the deceased husband, some points have 
v- been agreed to be settled between Diwan Singh, Bahadur Singh and 
Mobaa, Newaz Singh and me. For the settlement of the same I have sent 


Sir Fohn Edge. for Jagannath Singh, my son-in-law, from mauza Katra, district 

~~ Banda. On his arrival, the points will be settled mutually in a 
week and then my general-attorney, Roshan Lal, will present him- 
self and will make statement about the mutation of names in this 
case. Solong as the points are not settled mutually, I cannot 
make any statement about the entry of name in- respect of the pro- 
perty of the deceased.” 

Subsequently Musammat Kanchan Kunwar made another 
deposition in the presence of the Kanungo in relation to entering ` 
tho names in respect of Aurangpur Gahdewa, which, as translated, 
was, so far as is material, as follows: 


“ The points which were tobe settled between Diwan Singh 
and others and me have ali been settled and, under the mutual 
agreement, the entire property left by my deceased husband in mauza 
Auranagpur Gahdewa, pargava Bilhour, has been allotted to me and 
put in my possession. Therefore, the name of the deceased may 
be struck off and my name entered in respect of the entire property 
left by the deceased in the said village. Diwan Singh, Bahadur Singh 
and Newaz Singh, the heirs of the deceased, have no connection with 
the property in the said village in my lifetime. 

“ Signature of Qanungo.” 


The words “ Diwan Singh, Bahadur Singh and Niwaz Singh, 
the heirs of the deceased, have no connection with. the property 
in the said village in my lifetime” can only mean that Kanchan 
Kunwar was allowed to be in possession for her life for her main- 
tenance. The learned Judges of the High Court in their judgment 
observed in reference to that deposition of Kanchan Kunwar s=- 


“Tt may be remembered that there is always a reluctance 
among members of a Hindu family to confer on female members an 
absolute interest in property belonging to their husbands or fathers, i 
and had it been intended that Kanchan Kunwar was to have an 
absolute interest in the property which was to be recorded in her 
name, that fact-would have been distinctly stated in the depositions 
not only of Kanchan Kunwar herself, but also of the male mem- 
bers of the family whose statements were also recorded in the 
mutation proceedings. We are, therefore, unable to hold that 
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Kanchan Kunwar acquired an absolute interest under the com- 
promise which was effected after the death of Gulab Singh,’ 

Mussammat Kanchan got possession of the shares in the 
villages in question under that agreement of compromise and she 
never had any other right or title to them, and she could not 
-under the circumstances obtain against the co-sharers of the joint 
family any title by prescription. It has, however, been suggested 
in this appeal that she had acquired a title by prescription. 
Whether she acted in-accordance with that agreement of compro- 
mise or contrary to it is immaterial ; she had no other title 
to the villages in question and could grant or convey no title of 
any kind to the villages which would be effective for any purpose 
‘beyond the term of her own life. 

Musammat Kanchan Kunwar, as appears by her deposition 
of the 4th April, 1887, wished to consult her son-in-law Jagannath 
Singh on the subject of the agreement of compromise. As will 
now appear, her son-in-law, Jagannath Singh, who was a defendant 
in this suit and is now dead, but is represented by his son Sheorae 
kham Singh, must have had with his wife Bhagwani Kunwar, 
who was Kanchan Kunwar’s daughter, much influence over 
Kanchan Kunwar, On the r2th May, 1892, Musammat Kanchan 
Kunwar by a deed purported to give the eight-anna share in the 
village Auria to her daughter Bhagwani Kunwar. In that deed 
Musammat Kanchan Kunwar asserted that on the death of Gulab- 
Singh she had entered into proprietary possession of the eight- 
annas share, and that on her death her daughter “ would succeed 
to the whole of the estate of my husband Gulab Singh under the 
Hindu law.” 


Their Lordships may here observe that Kanchan Kunwar, 
in a written statement which she bad filed in Court on the 26th 
January, 1888, in a suit in which she was a defendant, had alleged 
that “ the property of Gulab Singh deceased was taken by Bahadur 
Singh, Diwan Singh and Niwaz Singh, and they became liable 
for the entire amount payable and for collection of the outstanding 
debts, while this defendant got for her maintenance the shares 
in the zemindari property specified at the foot. In these circum- 
stances the defendant and the shares specified at the foot should 
be exempted.” At the foot of her written statement she specified 
the shares in the six villages in question in this suit, including 
the eight-anna share in mauza Auria. 

On the rzth August, 1892, Musammat Kanchan Kunwar 
executed a deed of mortgage in favour of her son-in-law, Jagannath 
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Singh, by which she purported to mortgage all the rest of the 
property of which she had been allowed under the agreement of 
compromise to take possession for her life for her maintenance. 
In that deed she asserted that all the properties she was mortgag- 
ing “are up to this time owned and possessed by me as 
proprietor without the participation of any one else, and I have 
no co-sharer or co-parcenér therein.” On that mortgage} Jagan- 


- nath Singh brought a suit for foreclosure on the 14th February, ` 


1907, against Musammat Kanchan Kunwar, and on the 7th 
March, 1907, obtained a decree for foreclosure. On the rsth 
November, 1907, that decree for foreclosure was made absolute, 
Their Lordships have no hesitation in finding that the deed of 
gift of the rath May, 1892, the mortgage of the rzth August, 
1892, and the suit for foreclosure of the 14th February, r907, 
were all collusive and fraudulent, and were intended to make 
evidence that Musammat Kanchan Kunwar had held the lands 
in dispute as absolutely her own with as complete a right to 
dispose of them as a Hindu separated childless man might have 
to dispose of his self-acquired property. Musammat Kanchan 
Kunwar, her daughter and’ her son-in-law must have known 
perfectly well that she had no right to make the deed of gift or 
the mortgage. 

As their Lordships have already mentioned, the Subordinate 
Judge in his judgment, which was delivered on the 30th November, 
1916, found that Gulab Singh was separate at the time of his 
death and the High Court found on appeal that there had been 
no separation. Gulab Singh had died twenty-eight years before 
the suit instituted and on the question whether the family 
had been joint or separate in 1886 each Court had to rely mainly 
on such documentary evidence as had been produced. It appears 
to their Lordships from the judgment of the Subordinate Judge 
that he had been much influenced in finding that Gulab Singh was 
separate when he died from the fact that Bahadur Singh and 
Niwaz Singh had not given evidence in the suit. He must have 
forgotten that it had been proved on the 15th March, 1916, by 
Mohan Singh that his father Bahadur Singh was 79 or 30 years 
old, and was quite helpless or unable to give evidence, and that 
his uncle Niwaz Singh was 76 or 77 years old, and that his tongue 
was paralysed and he was unable to speak or make a statement. 
The Subordinate Judge was also very much influenced in his 
finding by the fact tHat the day-books, also referred to as cash- 
books, which contained the family accounts had only been pro- 
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duced, and that the ledgers which had been kept by the family 
had not been produced, and he obviously did not accept as reliable 
the evidence as to what had become of the ledgers. The explana- 
tion of the non-production of the ledgers was given by Mohan 
Singh, who, when he gave his evidence, was 49 years old and could 
not have been more than t7 years old when Gulab Singh died. 
This is how Mohan Singh explained why the ledgers had not been 
produced :— : 

“ I have not filed the ledgers of all the day-books filed by me 
inasmuch as they are not with me. I brought them to file them 
in the Court at Cawnpore. The said ledger was kept in the house 
of Manmunno Babu and Karan Babu. Manmunno Babu is elder 
‘and Karan Babu is younger. I usedto keep all my luggage and 
papers in a room of those very persons, #¢, Manmunno Babu and 
Karan Babu. The house of Munmunno Babu and Karan Babu 
fell down owing to heavy rain this yearin the month of Bhadon 
and consequently those ledgers got buried under the same house. 
Those ledgers were kept in two ‘ bastas? I did not make a search 
for them in my house. The ledgers which got buried were kept by 
me in the room of Manmunno Babu and Karan Babu in 1904. The 
account-books and the papers which were filed by me in the case 
instituted in 1904 and taken back from the Court were kept by me 
in that very house of Manmunno Babu three or four years ago. 
The papers which were filed by me in the case instituted in 1904 
were the same pgpers as were taken out of the room of Manmunno 
Babu and filed in this case. I did not file the ledgers in this 
case because they had become rotten. (Subseqnently- the witness 
stated :) When the case was instituted they were not rotten. Now 
this year in the month of Bhadon and Kunwar when the house 
fell down on account of heavy rain they were rotten.” 


That is not an impossible explanation and it may be true. 
The High Court considered Mohan Singh’s explanation as far from 
satisfactory, but Sir Grimwood Mears, C. J, and Mr, Justice 
Banerji, who heard the appeal in the High Court, stated in their 
judgment that “ the absence of the ledgers does not, in our opinion, 
detract from the value of the entries in the cash-books to which 
we have referred.” The learned counsel who argued this appeal 
on behalf of the appellants commented strongly on the non- 
production of the ledgers and contended that if they had been 
produced they would have shown that the family had separated. 
What the ledgers would have shown if they had been produced 
their Lordships do not know, but the entries in the family cash- 
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books which were’ put in evidence are clear and unambiguous;. 
and point to the only legitimate conclusion that the accounts were. 
the accounts of a joint family, 

The main contention of the learned counsel for the appellants 
was that the entries of the names of the owners in possession of the 
shares in the villages which were made at the settlement of 1873 
should be regarded as conclusive on the question as to whether 
Gulab Singh, Diwan Singh, Bahadur Singh and Niwaz Singh were 
joint or separate, and at great length he drew their Lordships’ 
attention to those entires. From those entries it appears that 
at the settlement of 1873 Gulab Singh was the owner in possession 
of shares in certain villages, but whether it may be inferred from 
those entries or from any of them that he was the separate or° 
sole owner of any of the shares is quite another matter. Their 
Lordships will now give some examples from village khewats 
of the settlement of 1873 to show how the names of co-sharers 
were entered as the owners of shares. In doing so they” will 
omit particulars which are immaterial. In the settlement khewat 
of mauza Aurangpur Gahdewa of 1873 the entry is “ Name of 
lambardar, Gulab Singh ; names of co-sharers, Gulab Singh, 
son of Madho Singh, Thakur Gaur, gotra Barduaj, resident 
of Baranpur Kanjri, pargana Sheorajpur; Amount of share, 
8 annas; Remarks, This is owned by a single man.” The 
entry in the settlement khewat of 1873 of mauza Baranpur Kanjri 
is “ Names of sharers . . . Gulab Singh, son of Madho 
Singh. half; and Bahadur Singh, Dewan Singh and Newaz Singh, 
sons of Hira Singh in equal shares 34,” and bracketed opposite 
that particular entry is “rd. . . .” The entry in the settle- 
ment khewat of 1873 of mauza Barapur is “ Names of co-sharers, 
Gulab Singh, son of Madho Singb, caste Thakur Gawr, resident 


of Baranpur Kanjri, ro pie, 1 fif, 7 kirant, 2 jau, 4 tund, g dant, 


and Bahadur Singh, Dewan Singh and Newaz ‘Singh, sons of 


Hira Singh, caste and residence as aforesaid, 5 pies, 4 fifs,” and 
as to the “ shamlat” of the mauza the entry is“ . . . Gulab 
Singh, the amount of the ancestral share being 5 pies, 4 fifs, and 
Diwan Singh, Bahadur Singh and Niwaz Singh, in equal shares, 
5 pies, 4 fifs. . . . .’ The entry in the settlement khewat of 
1873 of mauza Siurajpur is “ Names of ' Jambardars,’ Gulab 
Singh and Ram Sahai ‘ lambardar’; Names `of co-sharers, 
Gulab Singh, son of Madho Singh, caste and residence as mentioned 
above, 11 pies, 8 fifs, 9 kirants, 7 jaus, 2 tunds and 5 dants, 
Bahadur Singh, Diwan Singh and Newaz Singh, sons of Hira 
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Singh, caste and residence as aforesaid, in equal shares, 5 pies 
and 4 fifs. . . .” The entry in the settlement khewat of 
1873 of mauza Mau is “ Name of lambardar, Sheo Charan Lal 
and Newaz Singh, lambardar ; Names of co-sharers, Newaz Singh, 
Bahadur Singh and Dewan Singh and Dewan Singh, sons of Hira 
Singh, caste Thakur Gaur, ‘ gotra? Bharduaj ; residents of Baran- 
pur Kanjri, pargana Sheorajpur, in equal shares, 5 annas, 4 pies.’ 
Remarks . . . Newaz Singh lives jointly with his two brothers, 
No adjustment of account is made. , . .” Their Lordships do 
not draw from the above entries or from any other similar entries 
which were made in the revenue settlement of 1875 to which they 
were referred by the learned counsel any inference that Gulab Singh 
had separated from his cousins Diwan Singh, Bahadur Singh, 
and Niwaz Singh, or that there had been any separation in the 
joint family. But if the learned counsel's prolonged argument on 
the entries was in any way sound, Gulab Singh must have separated 
from his cousins before the settlement of 1873 was held. 

In Wageshar Bakhsh Singh v. Ganesha (1), in an appeal from 
Oudh, in which the learned counsel already referred to had argued 
the case for the appellant then before the Board, it was in that 
case decided by the Board that a definition of shares in revenue 
and village papers, by itself, affords avery slight indication of an 
actual separation ina Hindu family, and is insufficient to prove, 
contrary to the presumption of law, and tnat the family to which the 
entries refer had separated. In the judgment delivered in that case 
by the Board, the Board referred with approval tc a judgment of 
Birdwood, J., of the High Court at Bombay, in Bhagoji v. 
Bapuji (2), that “ at the hearing the lower Appellate Court should 
have its attention directed to the ruling in Fatma v. Darya Sahib(3) 
in which it was held that the collector’s book’ is kept for purposes 
of revenue and not for purposes of title. The fact of a person’s 
name being entered in the collectors book as occupant of land 
does not necessarily of itself establish that person’s title or defeat 
the title of any other person.” The same observation appears to 


‘their Lordships to apply to entries of the names of persons in settle- 


ment khewats as the names of co-sharers in a mauza. 

Immediately following the quotation in reference to the judg- 
ment of Birdwood, J., the Board in the case of Wageshar Bukhsh 
Singh v. Ganesha (Supra) (1) at page 70 said: “The Board refer in 


` particular to the judgment of Sir John Edge in Gajendar Singh v. 


(1) (1919) L. R. 47 1. A. 57. (2) (1888) I. L. R. 13 Bom. 75. 
(3) (1873) 10 Bom. H. Ce R. 187: 
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Sardar Singh (1). In their opinion the statements of principle now 
to be quoted are of significance and are sound as applied not only 
in Allahabad, but in India as a whole. The main proposition is, of 
course, widely familiar—namely, that ‘ given a joint Hindu family, 
the presumption is, until the contrary is proved, that the family 
continues joint. That presumption is peculiarly strong in the case 
of the sons of one father.’ The learned Judge further refers 
to ‘experience of the manner in which names of Hindus are entered 
not uncommonly in revenue and village papers in respect of shares’ ; 
and the Board sees no reason to differ from, but approves of, his 
pronouncement to the following effect: ‘A definition of shares in 
revenue and village papers affords, by itself, but a very slight 
indication of an actual separation ina Hindu family, and certainly 
in no case that has ever come before us could we have regarded 
such a definition of shares standing alone as sufficient evidence 
upon which to find, contrary to’ the presumption in law as to join- 
ture, that the family to which such a definition referred had 
separated.’ ” 

This Board cannot read Act XIX of 1873, the North-Western 
Provinces Land-Revenue Act, 1873, which applied to the settlement 
of 1873, as making the definition of the shares of co-sharers in a 
settlement khewat conclusive of a separation in a joint Hindu 
family. rs 
` Ifan actual partition of the joint family property by Madho 
Singh and Hira Singh, or by Gulab Singh and his cousins Diwan 
Singh, Bahadur Singh and Niwaz Singh, had been proved, it would 
be evidence that they had altered their title to it as joint owners 
and had become separate owners ; but a mere definition of shares 
in revenue and village papers, unless it was proved that such defini- 
tion of shares was with a view toa then partition, would not, ia 
their Lordships’ opinion, by itself be conclusive evidence even that 
an actual partition was then intended. 

` The attention of their Lordships has been drawn to the matters 
from which the Subordinate Judge and the High Court drew 
different conclusions on the question whether Gulab Singh had ' 
died as separate from his cousins Diwan Singh, Bahadur Singh 
and Niwaz Singh, and they agree with the High Court and its 
reasons for finding that there had not been any separation. Those 
reasons with which their Lordships agree are epitomised by the 


High Court in the concluding paragraph of the High Court . 


judgment and are as follows :— 
(1) (1895) L L. R.S18 All, 176 (179, 180). 
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“Upon a consideration of the case as a whole and of the 
evidence which has been adduced by the parties, we have come to 
the conclusion that all the indicia ofa joint Hindu family are pre- 
sent in this case. There was first of all the nucleus of joint ances- 
tral property which belonged to Padam Singh. ‘There is next the 
presumption of Hindu law. that the sons of Padam Singh, who 
originally must have been joint, continued to be joint so long as 
they lived, until the contrary was shown. No evidence has been 
given to prove that they ever separated or that after their death a 
separation took place between Gulab Singh and the sons of Hira 
Singh. We have then the facts that property was acquired sometimes 
in the name of one member and sometimes in the name of another ; 
that debts incurred in the name of one member were discharged 
by another ; that debts were incurred and mortgages were taken in 
the names of members of both branches jointly ; that a common 
account was kept relating to the income and expenditure of the 
family ; that in thesa accounts the expenses of funerals and of reli- 
gious and other ceremonies connected with different members of 
the family were jointly entered ; that there were common servants 
who made collections and otherwise served all the members of 
both branches ; that the affairs of the family were looked after by 
the different members, whether the property stood in the name of 
any particular member or not ; and that there is nothing to prove 
that an actual separation ever took place. In view ofall these 
circumstances we are unable to hold that the family was a separate 
family and to agree with the conclusion of the Court below. In 
Our opinion it has been satisfactorily established that the family of 
the sons of Padam Singh was a joint family at the time of Gulab 
Singh’s death, so that upon the death of Gulab Singh’s widow the 
property in dispute passed to the appellants, the surviving male 
members of the family.” 

The appellants in the High Court were the plaintiffs. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

A, S. L. Polak: Solicitor for Appellants. 

Douglas Grant: Solicitor for Respondents, 


As de M. : Appeal dismissed. 
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APPELLATE CIVIL: 


Before Mr. Justice Sukrawardy and Mr. Justice Chotaner. 


-Civi SHULOCHONA (MAZUMDAR) AND OTHERS 
1924. - : v. 
S ; “KALI BIBI alias RUPJAN BHANU.* 


February, 28. 





Contract—Lease, construction of—Renewal clause—Heirs if can renew -—Bengal 

Tenancy Act (VIII of 1885), section 85—~Refusal to accept, effect of. 

In spite of the provisions of section 85 of Bengal Tenancy Act, a stipulation 
to grant the under-raiyat a fresh lease on the expiration of 9 years is valid. 

. Lani Mia v. Muhammad Easin (1), and Aminudd? Dafadar v. Ananda 

Chandra Fal (2), referred to. ó 

Where a lease contained a stipulation fora lease for a fresh term upon the 
expiry of the term already settled and also contained clauses for enjoyment of the 
land in favour of the lessee’s heirs and where the lease further stated that “in the 
event of their .the heirs’, refusal to execute a fresh lease on. fait rent, they will 
not be able to raise any objection to khas possession being taken over by the 
lessor,” held that.the heirs who were in possession of the property on the death of 
the lessee before the, expiry of the term, were competant to execute a fresh 
kabulyat by virtue of the covenant in the original document: Rakhya Banoo and 
others v. Mohammed Funnach and another (3) distinguished. 

The heirs of the under-raiyat always expressed their willingness to execute 


a fresh kabuliat : 
Held, that the mere fact that the raiyat refused to accept¿it, did not relieve 


i him of his contractual liability to accept it when offered. 
Appeal by the Plaintiffs. 
Suit for ejectment, 
The material facts appear from the judgment. 
Babu Bepin Chandra Basu for the Appéllants. 
Babu Ramdayal Dey for the Respondent. 
The judgment of the Court was as follows : 


Felruary, 28. This is an appeal by the plaintiffs in a suit for ejectment. There 
is no dispute about the fact that the defendants’ father and prede- 
cessor Munshi Gazi was an under-raiyat under the plaintiffs by 

virtue of a kabulyat executed in their favour. The kabuliyat was 

executed in 1317 for a term of g years which expired in Chait r335. 

It is admitted on all hands that Munshi Gazi died one month before 

®Appeal from Appellate Decree No. 2385 of 1931, against the decree of Babu 


Nirod Ranjan Guha, Subordinate Judge, 1st Court of Tippera, dated the agnd 
August, 1931, reversing that of Babu Ramesh Chandra Sen, Munsiff, and. Court 
at Chandpur, dated the 23rd of August, 1920. 

(1) (1915) 20 C. W. N. 948. (2) (1918) 28 C. L. J. 507. 

(3) (1919) S. As No, 368» 


~ Menge 


ne 
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Chait 1325. - The substantial question before the Courts below was 
what construction was to be placed upon the kabuliyat. We have 
not had the advantage of examining the document for ourselves as it 
has not been placed before us and we are therefore bound to accept 
the interpretation which has been given to it by the learned Subor- 
dinate Judge. It contains a stipulation for a lease for a fresh term 
upon the expiry of the term already settled. It also contains the 
expression “I and my heirs will happily enjoy the land” and it is 
further stated that in the event of their refusal to execute a fresh 
lease on fair rent, they will not be able to raise any objection to 
khas possession being takeneby the lessor. The learned Munsiff 
was of opinion that the contract wasa personal one, limited to 
Munshi Gazi and that the defendants, as his heirs, were not entitled 
to avail themselves of it because an under-raiyati was not heritable. 
He therefore held that as the term of the kabuliyat had expired 
the defendants were liable to be ejected. The learned Subordinate 
Judge has reversed that finding on the ground that the words 
used in the kabuliat would not only not have the effect of debarring 
the heirs of Munshi Gazi from the benefit of the lease but were 
clear indications of a contrary intention. The heirs would, in 
fact, be competent to enforce specific performance of the 
contract under section 23 of the Specific Relief Act. He further 
observed that the defendants had all along expressed their readi- 
ness to execute a fresh kabuliat but that the plaintiffs refused to 


. accept it. In his opinion, the question of heritability did not arise. 


The decision turned: upon the contractual relation between the 
parties. 

The plaintiffs have appealed and the contention advanced by their 
learned vakil are two-fold. The first is that the defendants being heirs 
of an under-raiyat cannot benefit by a covenant personal to their 
predecessor in interest ; and the second is that even if they can, they 
did not avail themselves of the option and so are not entitled to 
succeed. 


In support of his first argument, the learned vakil has referred 


to an unreported decision in the case of Sw. Rakkya Banoo and. 


others v, Mahammad Junnach and another (1), where the learned 
Judges who decided that case held on the facts found that “the 
lease and the agreemeent together contravene the provisions of sec- 
tión 85 Bengal Tenancy Act and therefore were void;” and has further 
contended that the defendants as heirs of an under-raiyat cannot 


(1) (1919) S. A. No. 368. 
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claim the benefit of the convenant contained in the agreement 
as the interest of an under-raiyat is not heritable. It is plain that 
the facts upon which that judgment proceeded are different from 
those in the present case. There, so far as appears from the judg- 
ment, the kabuliyat made no mention of the heirs of the lessee, 
Here, however, is more than one reference to the rights privileges 
and liabilities of the heirs of the lessee. The lessee and his heirs 
are to enjoy the land in all happiness ; they will have the right to a 
fresh term on the expiry of the term and will not be entitled to object 
to the lessors’ taking possession of the land if they fail to execute 
a fresh kabulyat. It has been held :tbat inspite of the provisions 
of section. 85 Bengal Tenancy Act, a stipulation contained ina 
lease granted by a raiyat to an under-raiyat that after the expiry of 
the 9 years for which the lease was granted the raiyat would grant 
the under-raiyat a fresh lease is valid: Zani Mia v. Muhammad 
Easin (1). That view was also taken in the case of Amminuddi 
Dafadar v. Ananda Chandra Pal (2). So the question is narrowed 
down to the short point whether the defendants as heirs of the ori- 
ginal lessee were competent to execute a fresh kabulyat by virtue 
of the covenant in the original document. It is argued on their 
behalf that they continued in possession of their holding for at least 
one month before the expiration of the term and were in conse- 
quence entitled to the rights and privileges enjoyed by their father 
under the kabulyat. This view in our judgment is well founded 
and we must therefore hold that the decision of the learned Judge 
that the question involved is not one of heritability but of simple 
contract should be maintained. 

We are not much impressed by the second argument. The 
learned Judge has found that the defendants have always expressed 
their willingness to execute a fresh kabulyat and the mere fact that 
the plaintiffs refused to accept it does not relieve him of his contrac- 
tual liability to accept it when offered. 

The result, therefore, is that the decree of the lower appellate 
Court is affirmed and this appeal is dismissed with costs. 


A.C R. C i Appeal dismissed. 


(1) (1915) 20 C. W. N, 948. | (2) (1918) 28 C. L. J. 507. 
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Before Mr. Justice Suhrawardy, and Mr. Justice Graham. 


MAHARAJ BAHADUR SINGH DUGAR 
T. 


BASIRUDDIN AHAMMAD AND ANOTHER.* 


Decree, execution of—-Costs in morigage suit, how realised—Civil Frocedure Code 
(Act V of 1908), O. 34 R. 2-——-Order for costs pasged before drawing up of 
final decree—Limitation Act (IX of 1908), Sch I, Art. 182 Cl. (5)— 
Step in aid of execution—Application not indicating mode in which assis- 


tance mas sought. 


The costs awarded ina mortgage suit follow the character of the amount 
decreed in the suit and form part of the entire decretal amount to be realised 
from the mortgaged properties» i 


Costs in a mortgage suit are not to be treated as independent claims by 
the mortgagee irrespective of the rights under the mortgage ; but such costs should 
form part of the amount decreed in the mortgage suit to be realised in accordance 
with the procedure laid down in the Code. It makes no real difference if the 
order for costs was passed before the final decree was drawn up: Raj Kumar 
Singh v Sheo Narayan Sahu (1), and other cases refered to. 


Where the order of the High Court for costs of the proceedings was not 
incorporated in the final decree, it could not be executed as an independent 
decree but will be realised from*the mortgaged properties in the first instance. 


An application for execution of decree not indicating the mode in which the 


- decree-holder wanted the assistance of the Court to execute the decree, is not a 


step in aid of execution within the meaning of clause (5) of article t82 schedule 
1 of the Act. : 


Appeal by the Decree-holder. 

Application for execution of order for costs, 

The material facts appear from the judgment. 
Babu Asitaranjan Ghosh for the Appellant. 


Dr. Sarat Chandra Basak and Babu Santosh Kumar Pal 
for the Respondents. 


The judgment of the Court was as follows : 


The appellant is the decreesholder in a mortgage suit. The 
suit was originally dismissed by the lower Court., There was an 
appeal to this Court by the ‘appellant which wag,allowed and the 


*Appeal from Order No. 257 of 1922, against the order of Babu B. Sen, 
Subordinate Judge of Rungpur, dated the 18th April, 1922. 


` (a) (1908) I L. R. 35 Calc. 431 ; 8 C. L. Ja 152. 
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order passed by this Court in respect-of costs was in these terms s 
“ The appellants are entitled to costs of this Court. We assess the 
hearing fee at Rs, 300. The costs of the lower Court will be dealt 
with by that Court.” The decree was prepared in pursuance of the 
ordering portion of the judgment in which the direction as to the 
payment of costs is thus given: “'It is ordered and decreed that the 
defendants respondents (respondents in the previous appeal are the 
present respondents along with some others) do pay to the plaintiff 
appellant the sum of Rs. 1121-9-7 (as per details below) being the 
amount of costs incugred by him in this Court -with interest 
therein.” The suit was sent back to the first Court for retrial on the 
other issues and was ultimately decreed. In the decree passed by the 
first Court the amount of costs ordered by the High Court was not° 
inserted. The only costs. mentioned in that decree were those 
awarded by the first Court. The appellant executed this mortgage 
decree and sold the mortgaged properties: But the sale proceeds 
proving. insufficient, he subsequently applied against the. 
mortgagors for a further decree under order XXXIV Rule 6. 
The'present respondents who are transferees of a portion of. the 
mortgaged properties were not, and could not be, nade parties to 
this application under order 34 rule 6 and the decree under that 
rule was passed against the mortgagor alone. The decree-holder 
thereafter applied for execution of the High Court decree awarding 
him costs of the appeal against the person and property of the 
defendants in the suit including the present respondents. The 
learned Subordinate Judge has held that the decree cannot be 
executed in the form in which the appellant prays for execution. 
The reasons given by him are two-fold: First, that the order for 
costs passed by the High Court should form a part of the total 
amount found due under the mortgage and can only be realized by 
the sale of the mortgaged properties in question ; and secondly, 
that the plaintiffs application;is barred by limitation. With regard 
to the first point the appellant argues that the order for costs was 
passed before the final decree and therefore it could not be incor- 
porated in that decree and hence it can be executed as an inde- 
pendent decree. Order 34 rule 2 indicates the procedure to be 
followed in ascertaining the amount due on the mortgage which 
should be made a charge on the mortgage-property. The form 
of the mortgage decree as given in Appendix D Form No. 4 shows 
that costs in mortgage suits forming part of the amount decreed 
in the suit should be realised by the sale of the ‘mortgaged proper- 
ties. This provision of the law indicates that the costs in a 


H 
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mortgage suit are not to be treated as independent claims by the 
mortgagee irrespective of the rights under the mortgage ; but that 
such costs should form part of the amount decreed in the mort- 


gage'suit to be realised in accordance with the procedure laid 


down in the Code. It makes no real difference if the order for 
costs was passed before the final decree was drawn up.” In fact 
every order for costs is passed before the final decree is drawn up 
and the.order for costs passed during the pendency of the suit 
and that passed at the conclusion of the trial stand upon the same 


footing. The question with regard to the character of the decree’ 


for costs passed by the appellate Court at a preliminary stage arose 
for consideration in several cases. In Raj Kumar Singh v. Sheo 
Nurayan Saku (1), the facts were very similar to those of 
the present case. There the plaintiff obtained a mortgage decree 
against the defendant, but not for the full amount claimed. He 
appealed to the High Court against that portion of the decree 
which was not in his favour. The High Court modified the decree 
of the lower Court and ordered the defendant to pay to the plaintiff 
the .sum of Rs. 500 for costs. It does not appear from the report 
whether this was made a part of the decree of the first Court; but 
it appears that the plaintiff executed this decree for costs and 
applied for sale of some of the properties of the defendants other 
than the -properties mortgaged. The learned Judges however held 
that the decree for costs was a part of the mortgage decree and 
that the decree-hulder must proceed in the first instance against the 
mortgaged properties, lt is only in the event of the mortgaged proper- 
ties proving insufficient to satisfy mortgaged decree that the decree- 
holder can proceed against other properties in the manner provided 
in section go Transfer of Property Act (now order XXXIV 
rule 6 Code of Civil Procedure), This case followed the Full 
Bench, case of Magdul Fatima v. Lalta Prasad (2). The same view 
has been taken by the Madras High Court in the case of 
Kamalamma v. Komandur Narasimha Charlu (3) and by the 
Allahabad High Court in Dambar Singh v. Kalyan singh (4). 

It appears therefore to be well established that the costs awarded 
in a mortgage suit follow the character of the amount decreed in the 
suit and form part of the entire decretal amount to be realised 
from the mortgaged properties. This contention of the appellant 
therefore fails. 


()' (1908) I. L. R. 35 Cale. 431 ; 8 C. L. J. 152. 
(2) (1898) I. L. R. 20 All. 523. (3) (1907) l. L. R. 30 Mad. 464. 
(4) (tgt7) L L, R. 40 All, tag. 
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On the view we have taken on the first question it is not neces- 
sary to consider the second point namely, whether the appellant’s 
application for execution of the High Court decree is barred by 


limitation, The decree was passed by the High Court on the 27th. 


May, 1919. The application for execution of this decree was made 
on the. 22nd December 1921. It was prima facie barred. It has 
been submitted however that in rgr9 the appellant had presented 
an application for execution of the decree which was dismissed for 
want of prosecution, and that this saved his claim from limitation 
under Art. 182 clause (5) of the Indian Limitation Act. That 
application was not, it seems, in accordance with law within the 
meaning of clause (5) as it did not contain all the particulars men- 


tioned in order at rule 11. For example it did not indicate the, 


mode in which the decree-holder wanted the assistance of the Court 
to .execute the decree that being the really essential matter in an 
application for execution so as to enable the Court to take proper 
steps. 

Be that however as it may, in the view which we have taken on 
the first point it becomes unnecessary to consider the question any 
further. 

In the result the appeal fails and must be dismissed with costs. 
We assess the hearing:fee at three gold mohurs. 


A.C R. C. Appeal dismissed, 
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CRIMINAL REFERENCE. 


Before Sir Babington Bennett Newbould, Knight, Judge, and Mr. 
Justice B. B. Ghose. 


NABADWIP MUNICIPALITY 
y. 
PURNA CHANDRA MUKHERJI.* 


Obstruction—Bengal Municipal Act (II B. C. of 1884), Secs. 176, 202 —Order, 
a judicial proceeding— High Court, if can revise—Criminal proceeding— 
Procedure—Acting on re port of subordinate officer—Commissioners, when 

protected from suit in civil Court—Commissioners acting in excess of their 
powers—Farty to be heard. 


An order made under section 202 of the Bengal Municipal Act of 1884 is a 
judicial proceeding and the High Court has power to revise the order of the 
Magistrate: Alaka Mohan Saha v. Chairman of Narainganj Muni- 
cipality (1). 3 

A Magistrate exercising his power under section 202 of the Bengal Municipal 
Act is not engaged in a criminal proceeding. No procedure is prescribed by 
the section. The provisions of the Code of Civil Procedure, where not inconsis- 
tent, are applicable- 

Section 202 gives the municipal commissioners somewhat drastic powers 
The legislature has provided safeguards against the arbitrary exercise of these 
powers. One of the safeguards is that provided by section 176 giving the person 
against whom the requisition is made to prefer an objection in writing to the 
commissioners. 

Although under section 202, the Magistrate is bound to act judicially, he is 
not debarred for that reason only from acting on a report made by a subordinate 
officer. 

In a proceeding under section 202, if the commissioners obtain an order fram 
the Magistrate, they are protected from a-suit in a civil Court by the provision 
of section 205. The legislature could never have intended to enable a Magis» 
trate to deprive a person of his right to a civil action for acts done by the Com- 
missioners in excess of their powers except by a judicial order passed after hearing 
the parties concerned. 

An order without giving the party against whom the requisition is made 
an opportunity of being heard, is illegal. 

Reference under section 438 of the Code of Criminal Procedure, 
recommending that the orders dated the 27th June, 1924 and the 
aoth October, 1924 made by the Magistrate be set aside. 

The material facts appear from the following 


*Criminal Reference No. 278 of 1924 by B. G. Chatterjee Esq, Sessions 
Judge of Nadia, dated the 18th December 1924. 
(1) (1920) Cr. Rev. 404 of 1920 ; 24 C, W. N. CLXVIIL 
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Reference, 


Å BRIEF ANALYSIS OF THE CASE 

The commissioners of the Nabadwip Municipality moved the 
District Magistrate for an order to the petitioner Babu Purna 
Chandra Mukherji under section 202 of the Bengal Municipal Act 
for removal of obstruction from a place which the petitioner claim- 
ed to be his private land. On the 27th June last, the learned District 
Magistrate recorded an order stating that he did not think an action 
under section 202 of the Municipal Act by him to be justifiable. 
He advised the commissioners to establish their title by a civil 
suit or to acquire the land in question but he stated that he did not 
see his way to order summary removal of the wall. Subsequently 
the Chairman prayed for a reconsideration of the order passed by* 
him and the learned District Magistrate on the agth October 1924 
though fit to change his previous order and to pass the order that 
the Municipality was to remove the obstruction under section 202 
of the Municipal Act and to recover costs from Purna Babu. Then 
there was a further letter from the Municipality complaining of 
further encroachment by Purna Babu and the learned District 
Magistrate wrote in reply that be thought it desirable to prosecute 
Babu Purna Chandra Mukherji. This letter is dated 2 sth October 
1924. The petitioner before me prays for revision of the order 
passed on the 20th October directing the removal of the obstruc- 
tion and the direction to prosecute Babu Purna Chandra Mukherji 
given on the a5th October last. On the record being called for and. 
notice being issued to the opposite party, the learned District 
Magistrate showed cause hy his letter dated 27th November 1924 
and the Municipality also appeared by a pleader in support of the 
letter of the District Magistrate showing cause. It is contended 
that the order under section 202 was passed by virtue of executive 
powers vested by section zoz in the District Magistrate and 
that there was no proceeding befure any inferior criminal Court, 
the record of which this Court might call for under section 435 
of the Criminal Procedure Code. It is further contended that on the 
merits there is nothing wrong in the order of the learned District 
Magistrate which calls for interference. It appears from the letter 
of the District Magistrate that on the first occasion a local enquiry 
was held by one Sub-Deputy Magistrate and it was upon this report 
that the first order of the 27th Juna was passed. On the second 
occasion a fresh local enquiry was held by a different Sub-Deputy 
Magistrate and upon his report the second order was passed as it 
appeared to the District Magistrate that the officer who held the 
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first investigation did not pay any attention to the important docu- 
mentary evidence on behalf of the municipality. With respect to 
the letter dated the 25th October 1924, the learned District 
Magistrate says that it was an advice tothe municipality and 
that no case has yet been instituted 

2. THE ORDER RECOMMENDED FOR REVISI N. 

The order passed on the 27th June 1924 as also the order pass- 
ed on the zoth October 1924. 

3- IN WHaT PARTICULAR PORTION OF THAT ORDER THIS COURT 
CONSIDERS AN ERROR ON A POINT OF LAW TO EXIST. 

The whole of it. 

4. THE GROUND UPON WHICH, IN THE OPINION OF THIS COURT, 
ORDER SHOULD BE REVERSED. 

On the question of jurisdiction of this Court to refer the case 
to the Hon’ble High Court I would point out that under section 205 
of the Municipal Act every order made by the Magistrate under 
section 202 shall be deemed to be an order made by him in the 
discharge of his judicial duty. In the case of Alak Mohan v. 
Naraingunj Municipality, a note of which appears at page 
CLXVIII of Calcutta Weekly Notes, Vol. 24 it was contended 
before their Lordships in the High Court that while section 205 


“says that the order shall be deemed to be an order by him in the 


discharge of his judicial duty, it does not mean that it is a judicial 
proceding, the contention being that the Magistrate shall be treated 
as acting judicially only fora particular purpose, viz., for his own 
protection. But this contention was repelled by their Lordships and it 
was held that the order made under section 202 is a judicial proceed- 
ing and the Hon’ble High Court had the power to revise the order 
of the Magistrate. A certified copy of their | ordships’ judgment is 
placed on the record for facility of Reference. 1, therefore, hold 
that this Court is competent to make the Reference. 

As tothe merits I would point out that the term ‘ Magistrate’ 
is defined by clause, 8, section 6 of the Municipal Act to include 
every Magistrate subordinate to the Magistrate of the district to 
whom the Magistrate of the district may have made over any duties 
under the Act so that if the learned District Magistrate made over 
the duties under this Act to any particular Magistrate subordinate 
to him, that Magistrate could have proceeded to act under section 
202. But what has been done inthis case is that while the 
District Magistrate purported to act under section 202, he acted 
upon the report of another Magistrate without himself determining 
whether the case actually came within the provision of section 202 
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of the Act. In my opinion the learned District Magistrate could 
not perform his function under section 202 in the way that he did 
it and that neither the earlier order refusing to take action under 
section 202 nor the latter order by which the removal of the wall 
was ordered was one that was properly passed. 

I would therefore recommend that both the orders should be 
set aside and the learned District Magistrate be directed either 
himself or by any other M agistrate to whom the duties under the 
Municipal Act may be made over to ‘proceed to determine whether 
the obstruction or encroachment was on any road and the case 
came under section 202 and then to pass a legal order in the case, 
As to the advice of the learned Magistrate to institute a criminal 
case appearing in his letter dated 25th October 1924 I make no 
recommendation at this stage for I am not shown any provision of 
law under which this advice may b e deemed to be a Judicial order 
and also because no case has yet been started against the 
petitioner. g 

Dr. Bijan Kumar Mukherjee and Babu Jatish Chandra Guha 
for the Complainant. i 

Mr. D. N. Bagchi and Babu Mohini Mohan Bhattacharjee 
for the accused. i i 

The following judgment was delivered : 

This is a Reference under section 438 Criminal Procedure Code 
made by the Sessions Judge of Nadia recommending that two orders 
passed by the District Magistrate under section 202 of the Bengal 
Municipal Act dated the 27th June and zoth October, 1924, be 
set aside. 


The facts so far as they are necessary for the decision of this 
Reference are as follows: By his letter No. 182 dated 23rd June, 
1924 the Vice-Chairman of the Nabadwip Municipality informed 
the District Magistrate of Nadia that on the 26th April the commis- 
sioners passed a resolution regarding the raising of the northern 
portion of the ‘municipal road named Dwarik Babu’s road. Babu 
Purna Chandra Mukherji the Chairman of the municipality in 
opposition to this resolution erected a brick wali the very next 
morning right across the northern portion of the said road. On 
the 31st May the commissioners passed a resolution that a 
notice under section 202 of the Bengal Municipal Act might 
be issued on Babu Purna Chandra Mukherji ‘requiring him ‘to. 
remove the wall. On the and June the Vice-Chairman issued a 
requisition on Babu Purna Chandra Mukherji under this section. 
As he failed to remove the obstruction within the prescribed time 
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the Magistrate was asked in this letter to pass necessary orders for 
removal of the encroachment. On receipt of this letter the District 
Magistrate by an order dated 25th June requested Babu Satish 
Chandra Bose Sub-Deputy Collector to hold a local enquiry and 
report by the morning of the ayth. The Sub-Deputy Collector 
held a local enquiry in the presence of the Vice-Chairman, Babu 
Purna Chandra Mukerji and others. On receipt of his report the 
Magistrate on the 27th June recorded an order in which he stated 
that he did not think that an order by him under section 202 of 
the Municipal Act was justifiable and that he did not see his way 
to order summary removal of the wall. This decision was conveyed 
.to the municipality by the District Magistrate’s letter No. 329 M. 
dated rst July, 1924. The Vice-Chairman replied in his letter 


No. 258 dated roth 
: 2st 


and repeated this request ina letter of reminder No. 412 dated 
roth September, 1924. On the zoth September the District 
Magistrate asked his senior Deputy Collector Babu C. C. Gupta 
to hold an enquiry in the presence of parties and report. Thia 
officer held an enquiry accordingly and submitted a report dated 
2oth October, 1924. On receipt of this report the District 
Magistrate passed an order on the same date directing the munici- 
pality to remove the obstruction under section 202 of the Munici- 
pal Act and recover cost from Babu Purna Chandra Mukherji. 

The learned Sessions Judge on an application made to him 
by Purna Chandra Mukherji to set aside the order of the zoth 
October has recommended that both the order of the 27th June 
refusing to take action and the order of the 2oth October taking 
action under section 202 of the Municipal Act be set aside on the 
ground that the District Magistrate could not perform his function 
under this section by acting on the report of another Magistrate. 

We think that the Magistrate’s procedure was wrong in the 
present case but for a different reason from that stated by the learned 
Sessions Judge. We agree with him that the decision of a Division- 
al Bench of this Court in the case of Alaka Mohan Sahay. Chair- 
man of the Naraingang Munidpality (1) is authority for holding that 
an order made under section 202 of the Bengal Municipal Act, 
1884, is a judicial proceeding and we have power to revise the order 
of the Magistrate. But although the Magistrate was bound to act 
judicially we do not think he was’ debarred for that reason only 
from acting ona report made by a subordinate officer. There is 





July 1924 asking for reconsideration of the order 


* (1) (1920) Cr. Rev. 404 of 1920 ; 24 C. Wa N. CLXVIIL. 
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CRIMINAL. nothing that offends the first principles of justice in such procedure. 
16a: In a civil suit a Court can issue a commission for a local enquiry 
Nabadwip Moni- to a suitable person and take action on the report submitted by 
cipatity: such a person. A Magistrate exercising his power under section 
Purna Chandra. . 202 is not engaged in a criminal proceeding. No procedure is 
—= prescribed by the section and we do not think he would be wrong 


in following, so faras they seem applicable, the provisons of the 
Code of Civil Procedure. But the Magistrate was wrong in passing 
orders on these reports without first giving the parties concerned, 
an Opportunity of being heard. . 


The provisions of section 202 so far as they are relevant to the 
present Reference are in the following terms :—*The commissioners . 
may issue a notice requiring any: person to remove any wall which = 
he may have built...on any road...and if such person shall fail to 
comply with such requisition within eight days of the receipt of the 
same, the Magistrate may, on the application of the Commis- 
sioners, order that such obstruction...be removed and thereupon 
the commissioners may remove any such obstruction...; and the 
expenses thereby incurred shall be paid by the person who erected 
the same.” 

‘This section gives the municipal co mmissioners somewhat J 
drastic powers and as might be expected the legislature has pro- 
vided’ safeguards against the arbitrary exercise of these powers. 
One of these safeguards appears to ‘have been overlooked in the 
present proceedings by all concérnéd. This is that provided by 
section 176 which a reference to section 175 shows to be applicable 
to a requisition made by the commissioners under section 202. 
Section 176 gives the person against whom the requisition is made 
the right to prefer an objection in writing to the commissioners. 
This objection has to be heard and disposed of by the Chairman 
or Vice-Chairman except in cases where the work will cost more 
than three hundred rupees when the objection will be decided by 
the commissioners in meeting. Under section 178 the Chair- 

n man or Vice-Chairman or the commissioners at a meeting as the 
case may be, shall, after hearing the objection and making any in- ` 
quiry which they may deem ‘necessary record an order withdraw- 
ing, modifying or making absolute the order against which’ the 
objection is preferred. ‘This section further provides that if this 
order does not withdraw the requisition, further time shall be speci- 
fied within which it shall be carried out. Section 180 gives the 
commissioners power to execute the work or do the thing if it is 
not dene within the time specified in the requisition by the person 


. 
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required to do it, They can act under this section without applying 
to the Magistrate under section 202, But by proceeding under 
this latter section, if they obtain an order from the Magistrate, they 
are protected from a suit in the civil Court by the provisions of 
section 205. Apart from the authority we have cited above we 
should hold that the le gislature could never have intended to enable 
a Magistrate to deprive a person of his right to a civil action for 
acts done by the commissioners in excess of their powers except 
by 4 judicial order passed after hearing the parties concerned. 


From the papers before us it does not appear that any objec- 
tion was preferred by Babu Purna Chandra Mukherji under section 
176. The learned advocate who appears on his behalf informs us 
that such an objection was preferred and that he has a copy of this 
objection in his brief. if tbis is so we do not understand why no 
objection was taken to the whole proceedings on the ground that 
this objection has not been determined according to law. The 
Vice-Chairman in his letter of the 23rd June makes no reference 
to any order under section 178. But ifsuch an order had been 
passed, making absolute the original requisition of the end June, 
it would be necessary for the Vice-Chairman to inform the Magis- 
trate that there had been a failure to comply with the requisition 
within the time extended by the order absolute. 


For the above reasons we accept this Reference. We hold that 
the orders passed by the District Magistrate of Nadia both on the 
27th June and on the 2oth October, 1924, were illegal orders since 
the Magistrate did not act judicially in that he passed these 
orders without giving the parties concerned an opportunity of being 
heard. We set aside these orders and direct the Magistrate to hear 
the parties concerned and after making such enquiry as may be 


necessary decide whether he should make an order directing that © 


the wall be removed. 


A, C. R., C. Reference accepted, 
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PRIVY COUNCIL. 


Present.—Lord Shaw, Lord Carson, Lord Blanesburgh, Sir 
John Edge and Mr. Ameer AÑ. 


PROBHUDAS 
v. 
GANIDADA. 


[ON AppeaL FROM THE HICH Court oF JUDICATURE at FORI 
Wikram, BENGAL.] 


Sale of Goods—Contvact for sale and purchase of imported sugar—Tavriff Act 
{VIL of 1894, as amended by Act IV of 1916), sections 3 and 10—Govern-° 
ment reduction in tariff—Valuation of imported sugar after date of contract 
—Claim by buyer for refund by seller of excess duty—Alleged constructive 
decrease or remission of duty. 

A modification by Government under section 3 '2) of the Tariff Act (VIII of 
1894, as amended by Act IV of 1816), of the tariff value of but not of the rate 
of duty chargeable on) an imported article, subsequent to a contract between 
dealers for the sale and purchase of the article, dees not entitle the buyer, under 
section 10 of the Act to recover from the seller the amount representing the 
cess duty paid on the article. 

Appeal from a decree of the High Court in Appellate Jurisdic- 
tion (Sanderson C. J. and Walmsley J.) (18th August, 1924) con- 
firming a decree of the same Court in Original Jurisdiction (1st 
August, 1924) upon a special case submitted under section 90 and 
ordér AXXVI of the Civil Procedure Code, 1908. 

The appellant in December 1922 entered into the two follow- 
ing contracts to buy from the respondent white Java sugar as 
under— 

(a) Contract dated 15th December for 237} tons at Rs 14-1 a. 
per mannd, delivery ex Godown s.s. “ Calcutta” expected then 
to.arrive in her next trip to Calcutta. 

(b) Contract dated 18th December for 225 tons at Rs. 14-6 as. 
per maund, delivery ex godown during January, February and 
March 1923 in equal monthly quantities. 

Both contracts were duly carried out and paid for. The 
Government of India, by a notification dated the 23rd December 
1922, reduced, under section 3 (2) of the Tariff Act (VILL of 1894, 
as amended by Act IV of 1916), the tariff valuation of imported 
sugar from Rs. 26-4 as. to Rs. 16-4 as. per cwt. as from rst January 
1923, but the rate of duty, viz, aş per cent on the tariff value, 
remained unaltered. The appellant claimed that he was entitled 
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to the benefit of the constructive reduction in the amount of duty 
by virtue of the aforesaid reduction in the tariff value, and on the 
sth May 1924 a special case under section go and order XAXVI 
of the Civil Procedure Code, 1908, was submitted for the decision 
of the High Court. The High Court in Original Jurisdiction 
distinguished between “ duty” and “ tariff value” in the Act, and 
held that a decrease in the latter did not imply a reduction in the 
former and that consequently the buyer (appellant) was not entitled 
to any refund, This decision was upheld upon appeal upon the 
ground that both parties must be assumed to have entered into the 
contracts with full knowledge of the average value of Rs. 16-4 as. 
which had been notified as the probable average value for the next 
calendar year by the Government of India on the arst October, 
1922, and that when the appellant paid in 1923 for the sugar 
without making any deduction from the contract price, he recog- 
nised that he bad no claim for a deduction. 

The plaintiff appealed to His Majesty in Council. 

W. Wallach for the Appellant. 

Sir. G. Lowndes K. C. and E. B. Ratkes for the Respondent. 

The judgment of the Board was delivered by 

Lord Shaw.—The Courts below agreed. The question which 
arises has reference to the taxation upon sugar and the point involv- 
ed is represented to be of very great general importance to all 
mercantile communities in India which deal with that article. 

Their Lordships are satisfied that both the Courts below have 
come to a just conclusion. 3 

From the documents produced with the stated case it is clear 
that the subject of sugar taxation, and particularly the methods 
of its imposition, have been forsome time a matter of concern to 
the dealers in the article and of communication with the Govern- 
ment of India, ; 

It is to be noted that in rgrı a letter was addressed by the 
Under Secretary to the Indian Government Department of 
Commerce and Industry to the Secretary of the Bengal Chamber 

of Commerce at Calcutta, The letter noted previous correspon- 
= dence and in particular that it had been represented by the 
Karachi Chamber of Commerce supported ‘by the Bengal and 
Bombay Chambers of Commerce that reconsideration should be 
given to the then existing ‘system, . “ It was represented” says Mr. 
Irwin's letter, “ that, in the opinion of the Bengal Chamber of 
Commerce, the present system of fixing the tariff valuation of sugar, 
under which merchants haye to make forward contracts in ignorance 
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of the tariff value, was unsatisfactory, and that there was a strong 
and unanimous feeling amongst importers that the present system 
should be changed.” 

This request was acceded to. It was intimated that the Govern- 
ment of India had decided to fix the tariff valuation of sugar on 
the average price of one year from rst. October to 3oth September. 
It was added that the necessary instructions would be issued to the 
Director-General of Commercial Intelligence to publish as early as 
possible a statement giving the information already available for 
the current year. In result, accordingly, monthly statements of 
average value per maund were issued and published in the Gazetie 
and the definite Government value of sugar struck on the average 
prices calculated on the monthly returns as there described was to 
be fixed and officially intimated. 

On the 21st October, 1922, the supplement to the Gazette of 
India contained the notification, the effect of which is in question 
in this case. It notified that “returns have been received from 
October, 1921, and the average value of Java 23 Dutch Standard 
and above for the 12 months October, 1921, to September, 1922, 
is notified below.” The average nett value per cwt, is stated as 
Rs. 16 annas 4. There is then added the following :—~ 

“ The tariff valuation of sugar for each calendar year is fixed on 
the average nett market price ruling during the previous 12 months 
ending September. The above statistics are published in order to 
enable merchants to determine the probable tariff valuation of the 
next calendar year.” 


From that date forward accordingly merchants were notified 
of the probable tariff valuation, and the object aimed at by the 
Chamber of Commerce in providing the convenience to merchants 
in making forward contracts was thus secured. There had been 
great variations of prices and the intimated tariff valuation of 
Rs, 16 annas 4 was a reduction by Rs. ro from ‘ its former figure 
of Rs, 26 annas 4. By a notification dated 23rd December, 1923, 
issued by the Government of India the reduction—which had thus 
been in October anticipated as probable—took place ; the tariff 
valuation of imported sugar was reduced as stated with effect from 
the-rst January 1923 It was admitted in the High Court by 
counsel for the appellant that the appellant must have had informa- 
tion of the notification of the previous October, and it seems out of 
the question to suggest that the contracts for sugar made in the 
succeeding December were not made by both well-known merchants 
in view of that published fact. 


ie 
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These contracts were made on the rsth and 38th December, 
1922, the former for 23734 tons of white Java sugar and the latter 
for 22 g tons of the same article, the goods to be delivered ex 
Godown SS. “ Calcutta.’ The goods arrived in January under the 
first contract, and in January, February and March under the 
second, and they were settled and paid for between the parties. 
A question possible in the case was as to whether the transactions 
were not thereby definitely closed; but the point has not been 
raised in view of the importance of the other matter now to be 
alluded to. 

The buyer claims, in this litigation, a right to deduct, as against 
the seller, from the prices paid by him, the equivalent of a decrease 
of duty. The Government duty as such has not been decreased, 
” but the buyer claims that it has constructively been decreased 
because, as the duty was fixed upon the basis ofa tariff valuation 
and that tariff valuation has been reduced, therefore—such is the 
argument—he must take the same duty applied toa smaller tariff 
valuation, and so constructively reckon that there is a decreased 
duty upon the goods sold. 

Their Lordships agree with the Courts below in holding that 
there is no justification for such an operation. 


The contention depends upon the provisions cf section 10 of” 


the Indian Tariff Act VII of 1894. The material part thereof, 
as amended by subsequent Acts, is as follows :— 

'" Inthe event of any duty of customs on any article being 
decreased after the making of any contract . . . for the sale of such 
article duty paid where duty was chargeable at that time— 

* * * * * * 

(4) if such decrease so takes effect that the decreased duty only 
is paid the purchaser may deduct as much from the contract price 
as will be equivalent to the decrease of duty and ‘he shall not be 
liable to pay or be sued for or.in respect of such deduction.” 

So far in regard to ‘ duty.” - 

With regard to the other topic as to tariff valuation, that is 
dealt with by the Indian Tarif Amendment Act IV of 1916, in the 
following terms :— 

© 3. (2) The Governor-General in Council may by notification 
in the Gazette of India fix for the purpose of levying the said 
duties, tariff values of any articles enumerated either specifically or 
under general headings in the said schedules as chargeable with 
duty ad valovem and may alter any tariff values for the time being 
in force.” 
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P.C.: These citations are made in order to show that the tariff values 
rose: and their taxation are, of course, totally different from the -duties 
ete das and their levying. The former is matter of intelligent anticipation, 

v. based upon such knowledge of price variations as was available, 
Gàánidada. ` ¥ 


pin and the desire for this knowledge was acquiesced in by the Govern- 
Lórd’Shaw. ' ment of India for the convenience of merchants. Their Lordships 
T do not doubt that that convenience occurred in the present ins- 
‘tance. The tariff value basis being thus anticipated, contracts 
are made ; and, when the duty is not changed, these contracts 
take stock of the position with complete accuracy and there is no 
occasion in reason for any subsequent readjustment as between 
buyer and seller. But “ duties” are in a different position. Their 
tate remains the subject of Government and administrative action, 
The parties who make forward contracts are not apprised of such 
changes, but have to wait for budget announcements. It is in this 
latter case that the Indian Act comes in to declare (to keep to the 
case in hand) that a change in the duty by decrease, the duty 
having been imposed between the making of the contract ‘and the 
delivery of the goods, may be the ground of a claim by the 
buyer. 
A change of duty means a change in the rate of duty. Their 
Lordships are of opinion that, there having been no change what- 
soever in the rate of duty in the present case, the contention that a 
change of tariff values of sugar is constructively a change in the 
su gar duty is without justification. The rate of duty was not 
reduced. But suppose—to test the matter—suppose that the 
rate of duty had been reduced, and that the tariff values had also 
been reduced, the buyer would, then, be claiming two different 
reductions, one in respect of actual duty and a second in respect 
of a constructively reckoned duty. The Act could not mean that 
To bring in tariff values into the question of increase or reduction 
of sugar duties, is to introduce an improper and confusing element 
into the construction of the taxing Act. 
Their Lordships’ will humbly advise His Majesty that the 
= appeal should be disallowed with costs. 
Ranken, Ford and Chester : Solicitors for Appellant. 
T. L. Wilson & Co : Solicitors for Respondent. 


A. de. M, ` Appeal dismissed. 
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UDOYCHAND PANNALAL 
a, 
P. E. GUZDAR AND COMPANY. 


ON APPEsL FROM 1rHe HicH COJKT OF JUDICATURE AT Fort 
WILLIaM IN BENGAL. ] 


Sale of goods—Breach of contract—Arbitration—Ex parte awards by pur- 
chaser’s arbitrator of Rs. 81,677. 6 as. gp. by vendors arbitrator of 
Rs. 3953-0a-3-p , in their respective favours—Suit to set aside vendors’ 
award of Rs 3953-0a-3-p.—Civil ' Procedure Code (Act V of 1908) section 
TrO—§' involoe directly or indirectly a claim or question to or respecting 
property of Rs. 10,000 or more” —Leave to appeal to Privy Council. 

U'nder a contract for the sale of goods (which contained a clause for the refer- 
ence of djsputes to arbitration), the purchaser alleged that the goods suppliéd 
were of inferior quality, and claimed compensation, Rs. 81, 677-6.as-9-p. from 
the vendors. As the parties could not agree on the choice of arbitrators, the 
arbitrators &ppointed by each side made separate awards ex parte, the pur- 
chaser’s nominee awarding him the full compensation he claimed, while the 
vendors’ nominee made an award in their favour of Rs. 3953-0a@-3 p- and costs. 

, On the veAdors’ application, the High Court set aside the former award; the 
purchaser then filed a suit to have the latter award set aside, but the Court of 
appeal, differing from the trial Judge, dismissed the suit The purchaser 
petitioned for special leave to appeal from that judgment to the Privy 

Council : 


Held, that, in view of the above circumstances, the decree or order sought to 
be appealed from did not “‘involve directly or indirectly a claim or question to or 
respecting property of the amount or value of Rs. 10,000 or upwards” so as to 
entitle the purchaser, under section t10 of the Civil Procedure Code, to special 
leave to appeal. 


Petition for special leave to appeal from the order of the 
High Court (28th July, 1922) staying petitioner’s suit No. 635 of 
1922, and another order of the same Court dismissing the peti- 
tioner's suit No. 3423 of 1922 made on the 3oth January, 1924. 


By two contracts made on the 14th and 24th July, 1919 respec- 
tively the respondents agreed to sell to the petitioner for shipment 
to the United Kingdom §00 bales of jute, one of the terms being 
that all matters in dispute arising out of the contracts should be 
settled by arbitration. The jute was duly shipped to the peti- 
tioner’s buyers in England, who claimed arbitration on the ground 
that it was not of the proper quality. An arbitration was held in 
England, and the award of the gth January, 1920, found the jute of 
inferior quality, and gave the buyers the option of invoicing it back 
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at the prices therein mentioned, which option was in due course 
exercised, and onthe 4th February 1920 the petitioner sent the 
respondents 2 bill for Rs. 96660-5 as, the invoiced back allowance, 
towards which the respondents paid Rs. 15,000, pending the realisa- 
tion of the jute in England. After such realisation the petitioner 
sent to the respondents .an account showing a balance of 
Rs, 68382-8as-3 p. as due, which the respondents contested, alleg- 
ing that only Rs, 28227-5a.-6 p. was due. A sole arbitrator was 
then appointed, who, on the 15th July, 1920, awarded Rs. 13987- 
Jas. to the petitioner, which award was, however, set aside by the 
High Court on the asth October, rogar, with certain directions as 
to the appointment of new arbitrators. New arbitrators were then 
appointed in the manner directed by the Court, and their award 
dated the srst November, 1921, was set aside also by the Court on 
the 7th February, 1922, but the respondents appealed from this 
last order. 


On the 2oth February, 1922, the petitioner filed a suit against 
the respondents (Suit No. 635 of 1922) for the recovery of 
Rs. 81677-6as-9 p. made up as follows.— 

Rs. 68382-8as-3 p.—claimed above. 
» 1394-146 ,, —interest at 6 per cent. 








Total— 81677-6-9. 

On the 21st March, 1922, the respondents applied to the High , 
Court for a stay of all proceedings in the suit pendirg their afore- 
said appeal, and on the 27th April, r922, this application was 
granted. The petitioner thereupon appealed against this order 
of stay. On the roth July 1922, the Court of appeal dismissed the 
respondents’ appeal against the order of the 7th February, razz, 
which had set aside the arbitrators’ award.of the 21st Novem- 
ber 1921, and on the 28th July, it also dismissed the petitioner’s 
appeal against the order of the 27th April 1922 staying proceedings 
in suit 635 of 1922. 


Then after further disputes as to the fitness of various proposed 
arbitrators, one arbitrator nominated by each party made separate 
awards ; the petitioners nominee awarding him on the t1th Novem- 
ber 1922, the aforesaid sum of Rs. 81677-6a.-9 p. with interest at 6 
per cent. from the 16th February, 1922, and the respondents’ 
nominee on the 6th Dec. 1922 awarding them Rs, 3953-0-3 p. plus 
Rs. 87-8as. for costs of the arbitration. The petitioner thereupon 
instituted another suit in the High Court (Suit No. 3423 of 1922) 
against the respondents for setting aside the «x parte award of their 
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arbitrator, and the judgment of the Court of the 23rd March, 1923, P. C. 
decreed that this award be set aside. On the goth January 1924, 1925. 

ove 
however, the respondents’ appeal therefrom was allowed, and the Udoychand 
suit was dismissed. The petitioner applied to the Court for leave te Geko 


to appeal from this judgment, but it was refused because “ unless aga 
the award in question was set aside, the plaintiff's suit No. 635°of 
1922 for the recovery of Rs. 81677-6aS.-yps. could not be effective, 
and the claim for damages in that suit is not a claim or question 
respecting property within the meaning of section rro of the Civil 
Procedure Code, 1908.” The petitioner then applied to the Privy 
Council for special leave to appeal from both the order of the 28th 
July, 1922 and 30th January, 1924. 

L, De Gouyther K. C. and J. M. Parikh for the Petitioner. 

Sir G. Lowndes K. C. and E. B. Raikes for the Respondents. 

[During the argument, reference was made to Macfarlane v. 
Letlaire (1), and Transfer of Property Act, Ch. IT], 

The judgment of the Board was delivered by 


Lord Dunedin :—The question raised by this petition is as to hiatal 27. 
the meaning of section tro of the Civil Procedure Code. The 
circumstances which have given rise to it are peculiar and com- 
plicated. They arise out of a contract for sale of goods made by 
the respondents with- the petitioner. In the contract of sale there 
was a provision that all disputes arising out of the sale should be 
settled by arbitration. A dispute did arise and cross-claims were 
made, The parties commenced arbitration proceedings, but dis- 
agreed as to appointment of arbitrators. An arbitrator appointed 
by the respondents made an ex parte award in their favour, but 
this was set aside by the Court. New arbitrators chosen in a manner 
ordered by the Court were then appointed. Another ex parte 
award was made and this also was set aside. Against this order 
setting it aside the respondents appealed. The petitioner then filed 
“a suit claiming the damages he had sought in the arbitration. This 
was met by an application to stay the suit pending the disposal of 
the above-mentioned appeal, or otherwise until the matté was 
settled by arbitration. The High Court granted the stay. The 
petitioner appealed against that order. The Court of appeal then took 
up this appeal and the appeal before-mentioned and it dismissed 
both appeals, the date of the dismissal of the last-mentioned being 
the 28th July, r922. The parties then again betook themselves to 
arbitration. Again the arbitrators were unable to agree and «x parte 


(3) (1862) 15 Moo. -P. C. Case 181 (187), 
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awards were made, one in favour of the petitioner for Rs. 81,000 
odd, the other in favour of the respondents for Rs. 3,900 odd. 

On the 5th December, the High Court, on the application of 
the respondents, set aside the award in favour of the petitioner. 
The petitioner then raised a suit to set aside the award in 
favour of the respondents, and it is in this suit that the petition 
comes before the Board. The High Court in its original juris- 
diction set it aside, but on appeal the appeal Court reversed and 
dismissed the suit. The petitioner applied for leave to appeal, but 
this was refused upon the ground that the sum involved was neither 
directly nor indirectly of the value of Rs, 10,000. 

The only question, therefore, is whether the case falls within 
the words of section rro ; that section is as follows :— 

tro. In each of the cases mentioned in clauses (a) and (4) 
of section tog, the amount or value of the subject-matter of the suit 


in the Court of first instance must be ten thousand rupees or up- 
wards, and the amount or value of the subject-matter in dispute on 
appeal to His Majesty in Council must be the same sum or up- 
wards, . f 
- or the decree or final order must involve, directly or indirectly, 
some claim or question to or respecting property of lıke amount of 
value, 

and where the decree or final order appealed from affirms the 
decision of the Court immediately below the Court passing such 
decree or final order, the appeal must evolve some substantial ques- 
tion of law. 

Now, it is clear that the present case does not fall under the first 
paragraph because the actual subject of the suit is only Rs. 3,000 
odd. Nor does it fall under sub-section (¢) of section 109, which 
is as follows :— 

' (c) from any decree or order, when the case, as hereinafter 
provided, is certified to be a fit one for appeal to His Majesty in 
Council, 
becausé it has not been certified. It is, therefore, if at all, under the 
second paragraph of section 110. The learned Judges of the 
High Court have held that it does not so fall upon the ground that 
here what is affected directly or indirectly is not property. The 
appellant argued that it must be property because the right which 
the petifion has to make good was the claim of right which, in the 
nomenclature of English law, is called a chose in action, and because 
the transference of such rights is dealt with in the Transfer of Proe 
perty Act. : ` 
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Their Lordships are not inclined to attempt any precise definition Pe C. 
of the word “property,” The Civil Procedure Code has not done 1925. 
so, and any definition might not be found in the future precisely to Udoychand 
fi i „whi i ience v. 
t the circumstances-which the kaleidoscope of actual experien 5 eeeenawes: 


may produce. But they think that the present is not a case where cits 
the issue of this ‘suit can be said directly or indirectly to involve Lord Dunedin: 
other property. Let the situation be considered. If this appeal were 

allowed and were successful, what would be the position ? The peti- 

tioner would indeed get rid of his present liability to pay Rs. 3,000, 

but that is the subject-matter of the suit and is not of the value of 

Rs, 10,000. What, then? The first thing that he would have to 

do would be to get rid of the judgment of the 28th July, 1922, 

staying his suit. Against that judgment he did not appeal, and he 

feels that so much-that he has appended to the present petition 

a further prayer to be allowed to appeal against that order. He 

would have to be successful in that appeal and then also he would 

have to succeed on the merits of his suit, and not till then would 

he be in possession of anything tangible in the way of money. 


Their Lordships think that this is not really consequential on 
the present decree and too remote to be entitled to the discription 
of being property indirectly involved in the issue of this suit. It 
must always be kept in view that no real mischief can arise from 
not allowing a very wide construction of the section, because such 
cases, if worthy of being tried by a higher tribunal, can always 
be dealt with under sub-section (c) of section rag. 


Their Lordships will humbly advise His Majesty to refuse the 
prayer of the petitioner with costs. 


Downer, Johnson & Ca. : Solicitors for Petitioners. 
Watkins & Hunter Solicitors for Respondents. 
A. de. M, “Petition rejected. 
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Present.—Lord Atkinson, Lord Carson, Sir John Edge, 
and Mr, Ameer Ali, 


SEVAK JERANCHOD BHOGILAL AND OTHERS 
l D. 
DAKORE TEMPLE COMMITTEE AND OTHERS, 


[ On APPEAL FROM TuE Hicw Coort OF JUDICATURE 
AT Bomsay. ] 


Religions endowment—Privy Council scheme for management of Hindu Temple 
— Temple Committee's powers thereunder to frame rules subject to sanction 
of District Yudge—High Court’s powers to alter, modify, or add thercto— 
Appeal from District Fudge’s sanction to High Court—Application to High 
Court to modify rules sanctioned—High Courts order on appeal, but no 
order on the application—-Certificate of fitness of appeal to Privy Council— 
Civil Procedure Code (Act V of 1908), secs. 47 and 110—Competency of 
appeals—Letters Patent of 28th December 1865, Art. 39—~‘‘Fudgment,” 


Pursuant to a scheme prescribed by a decree of the Privy Council in t912, 
which empowered the Committee of a Temple in Ahmedabad to frame rules for 
its management, etc., subject to the sanction of the District Judge of Ahmedabad, 
and to alteration, modification, or addition thereto by the High Court at Bombay, 
the Committee duly drew up certain rules, which, with some modifications, were 
sanctioned by the District Judge, Various interested parties appealed from this 
order of sanction to the High Court, where they also simultaneously filed applica- 
tions for modification of the rules under the clause reserving power in that behalf 
in the scheme. The High Court, in the absence of opposition to the appeals 
being treated as coming under section 47 of the Civil Procedure Code, 1908, 
heard and adjudicated on the appeals, but made no separate order on the applica- 
tions for modification of the rules. It also granted a certificate to the appellants 
under section t10 of the Civil Procedure Code that the case was a fit one for 
appeal to His Majesty in Council : 

Held, that the case did not come under section 47 of the Code, but under the 
special jurisdiction conferred on the Courts by the terms of the scheme of 1912, 
and that, in consequence, no appeal lay from either the District Judge to the 
High Court, or (except on the sole ground of competency) from the order or 
decree of the High Court to the Privy Council. The High Court had omitted 
to exercise its powers under the scheme for alteration, modification, or addition 
to the rules when it made no order on the applications filed to that intent. 


The term “judgment” in section 39 of the Letters Patent of the 28th Decem- 
ber 1865, means, in civil cases, a decree, and not a judgment in the ordinary 
sense. 

Appeal from a decree of the High Court (xrth April, r919) 
varying a judgment and order of the District Judge, Ahmedabad 
(22nd September, and sth December, 1914). 

In 1880, certain Gors and representative of the family of the 


Vou. XLI] l PRIVY CoUNCIL. 


Tambekars of Dakore had sued the sevaks for an account of the 
management of the Temple of Shri Ranchodraiji at Dakore, the 
appointment of a receiver, and the settlement of a scheme of 
management. The decree of the High Court is that suit: Manohar 
v. Lakkmiram (1) was appealed from by the Sevaks, who also in 
the meantime since 1883. issued rules prohibiting, except upon 
payment of fees for passes, entry into the Nij Mandir (Holy of 
Holies, and consequently, in 1887, 208 Trawadi Mewada Gors of 
Dakore brought a second suit against 138 Sevaks to set aside these 
rules, and to establish their right of free access to the shrine. The 
Assistant District Judge, Ahmedabad, made a decree in 1888, 
which was confirmed on appeal by the High Court in 1890 : Kalidas 
Jioram v. Gor Parjaram (2). Subsequently, in 1899, the Privy 
Council dismissed the appeal in the first suit : Chotelal v. Manohar 
Ganesh Tambekar (3). Eventually, in September 1906, the High 
Court sanctioned a scheme of management of the Temple, which, 
with certain modifications, was confirmed by the Privy Council in 
1912 : Sevak Kirpashankar v. Gopalrao (4) and clause 13(7) whereof 
provided that “The Committee shall have power......to have all the 
tules framed by them sanctioned by the District Court of Ahmeda- 
bad to the intent that the rules, when sanctioned, shall have ‘the 
same force as if they were part of the scheme.” 
and clause 20 provided that— 
“The provisions of this scheme may be altered, modified, or 
_ added to by an application to his Majesty’s Court of Judicature at 
Bombay.” 

The Temple Committee thereupon snbmitted on the 3rd 
January 1914 to the District Judge, Ahmedabad, certain rules 
framed by them under clause 12 of the scheme. The Sevaks 
(appellants) filed their objections thereto, and after the hearing, 
the District Judge on the sth December, «914 sanctioned the Rules, 
with certain modifications. The Sevaks, the Gors, and various 
other interested parties filed appeals against this order (Appeals 
Nos. 75, 76, 78, 79, 80, 121, 122, 149, 206, 223 of 1915—-purporting 
to be under section 47 of the Civil Procedure Code, 1908), and also 
concurrently applications (Nos. 289-390, and 397-399 of 1915) for 
modification, under clause 20 of the scheme, of the rules 

, Sanctioned by the District Judge On the rrth April, 
1919, the High Court (Scott, C.J. and Hayward, J.) gave 


(1) (1887) L. L. R. 12 Bom. 247. (2) (1890) I. L. R. 15 Bom 314 
(3) (1899) L. R. 26 I. A. 199; I. L. R. 24 Bom. 50. 
{4) (1912) 15 Bom. L. R. 33» 
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judgment on the appeals, varying the decree of the District 
Judge by amending the rules in certain _particularized 
respects, but made no order on the applications, which they 
considered filed “ex majore cautela.” They directed a vakil 
of the High Court (Mr. Ratanlal) to formally make the amendments 
to the rules in the sense indicated, after consulation with the 
pleaders of the parties ; and this was done, and the new draft rules 
so drawn up were sanctioned on the zend September 1919 and 
a formal decree dated the rith April r919 was then drawn up with 
reference to all the aforesaid appeals. The Sevaks thereupon with 
special leave granted on the 3oth March 1920 appealed therefrom 
to His Majesty in Council. 


Sir G. Lowndes K. C.and E, B. Raikes for the and'and 31d 
Respondents took a preliminary objection as to the competency of ` 
the appeal—the order of the rrth April and 22nd September rgrqg is 
not appealable as by the scheme of 1919, the High Court was the 
Court of ultimate jurisdiction in the framing of the rules, and orders 
connected therewith are not orders falling under section 47 of the 
Civil Procedure Code, 1908. Hence, the High Court was wrong in 
according the appellants leave to appeal from the said orders, and 
in certifying on the roth March 1920 that this was a fit case for 
appeal to His Majesty. Section 39 of the Letters Patent of the 28th 
December 1865 cannot cover this case. 

A. M. Dunne K. C. and W. Wallach for the First Fanni 
adopted the same arguments, 

L, de Gruyther K. C. and J. M. Parikh for the Appellants : 
In all civil matters the High Court has appellate jurisdiction over 
inferior Courts, and under section tro of the Civil Procedure Code, 
1908, appeals -from the orders of the High Court lie to His 
Majesty’s Privy Council, It is now too late for the respondents to 
question the legality of the orders of the inferior Courts in India, as 
all parties submitted to their jurisdiction without query. 

The judgment of the Board was delivered by 

Sir John Edge :—This case has come before their Lordships 
in the form of an appeal to His Majesty in Council from an order 
of the High Court of Bombay. On the 31st March, rg2q, the 
High Court certified that the appeal’ involved a substantial question 
of law and was otherwise a fit.one for appeal to his Majesty in 
Council, and on the 26th July, r920, the High Court admitted the 
appeal and ordered notice to be given to the respondents. The 
question which their Lordships have to consider is whether the 
appeal lay. For that purpose it is necessary to refer as briefly as 
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possible to the history of the case to see if any appeal in this case 
to His Majesty in Council arose or was admissible. 

The case relates to the management of a public Hindu temple at 
the village of Dakore which js within the jurisdiction of the Court 
of the District Judge of Ahmedabad. In the temple is installed 
the Idol of Shri Ranchhod Raiji, which is much revered by Hindus. 
Disputes arose as to the management of the temple and at least 
two suits were brought in respect of the management, one of 
which came on appeal to His Majesty in Council as to a scheme 
for the management which had been sanctioned by the High Court 
of Bombay. Oa the r4th May, rg12, the Board, having made 
some alterations in the scheme and having advised that the 
scheme, as altered should be affirmed, His Majesty with the advice 
‘of His Privy Council, confirmed the scheme, as altered by the 
Board, and made an order in Council accordingly. 

The Dakore Temple scheme so confirmed by his Majesty's 
order in Council of the 14th May, 1912, provided, amongst other 
things, for the appointment of The Dakore Temple Committee to 
consist of five members who should be Hindus professing faith in 
Shri Ranchhod Raiji, and empowered the Committee to take the 
Temple property into their custody and to make rules for the 
guidance of their business and for the management of the Temple 
and for other purposes. The purposes for which such rules might 
be made were specific in clause r2 of the scheme, and it was pro- 
vided that the rules, when ‘sanctioned by the District Court of 
Ahmedabad, should have the same force as if they were part of the 
scheme. 

- Clause ao of the scheme, as confirmed by His Majesty’s Order in 
= Council, is as follows :— : 

“20. The provisions of this scheme may be altered, modified 
or added to by an application to His Majesty’s High Court of Judi- 
cature at Bombay.” 

The Temple Committee, having been duly appointed, framed 
a body of rules, as the Committee was empowered to do, and those 
rules came before Mr. B. C. Kennedy, as the District Judge of 
Ahmedabad, for the sanction of his Court, and he, on the sth 
December, 1914, made certain alterations in the rules, and as 
altered by him, sanctioned the rules. On the 23rd March, r915, 
certain members of the Trawadi Mewada Brahmin caste, who had 
exercised certain rights in the temple or were otherwise interested 
in the management of the temple, presented to the High Court of 
Judicature at Bombay an “Application under clause 30 of the 
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scheme for modification of the rules sanctioned’ by the District 
Judge.” To that application the managing member of the’ ‘Temple 
Committee and’ another’ were made respondents. The sanction 
given’ by the District Judge to the rules was apparently considered 
inthe High Court, although erroneously, to be an order made 
under section 47 of the Code of Civil Procedure, 1908, and appeals 
from it were presented to the High Court at Bombay. The appeals, - 
and the application, came before a- learned Judge of, the High Court | 
for disposal, and he, obviously doubting that the appeals lay, said in’ 
his judgment of zand September, 1919, as follows :— 

“These appeals and application relate’ to the rules which have: 
been framed under clause 12 of this scheme and sanctioned in 1914 
by Mr. Kentiedy, the District Judgé of Ahmedabad. The appeals | 
have been filed as appeals from orders in execution passed under 
clause 12 (7) of the scheme by the District Judge of Ahmedabad. 
We think we ought to deal with them as such as no objection has 
been taken. No orders need therefore be passed on the applica- 
tions filed ex majore cautela as applications under clause 30 of the 
scheme reserving general power of interference to the’ High 
Court.” a , : 

Thereupon the learned Judge wrote and delivered a judgment 
in which he expressed his views as'to the rules which had been 
sanctioned by the District Judge. The appeals to the High Court 
did not lie and should have been rejected. 

`” The learned Judge should have remembered that parties cannot 
by acquiescence or consent confer upon a Court a jurisdiction 
which it has not got. The High Court at Bombay had power 
conferred’ upon it by clause 20 of the scheme confirmed by His 
Majesty’s order in Council upon an application made to it with 
that object to alter, modify o: add to the rules sanctioned by the 
District Judge, but it bad no other power, and that power it did 
not exercise ; it may, however, still be exercised upon application 
properly made to it. 


There. was. no right of appeal. to His Majesty in Council from 
the. judgments of the High Court of the rzth April, 19 19 and 
zand September, 1919, or from decrees which were drrwn up, 
except on the sole ground that the judgments or decrees were 
incompetent. The term- “judgment” in the Letters Patent of the 
Hight Court means in civil case a decree and not a judgment in 
the ordinary sense. - This appeal to His Majesty in Council should 

not haye, heen ‘admitted, 


3 


Vou. XII:) -$ pRiwy GouNelt.’ 


‘Their Lordships will humbly advise His Majesty that this appeal 
should bë allowed’ and the judgments’ or decrees be set aside, as 


these jüdgmients appéaled from were e inéompetenit. There will be no 


costs’ of this appeal; 
ak pA Wi ison & Ço. ; Solicitors for the Appellants. 

E, Dalgado.: :, Solicitor for First Respondent. 

Downer & Johnson: Solicitors for Second and Third Res 
pondents, «': . 
Adem. °° os : . z l Appeal allowed, 


CRIMINAL REVISION. 


Before Sir Babington Bennett Newbould, Knight, Judge, and 
at. . “Mr. Justice B. B. Ghose, 


KALI DAS RAHA 
v. . ` 


DEODHAR?) MISTRI.* 


Wrongful restraini—Penal Code (Act XLV of 1860), Secs. 337 34!-—Burden 
of ‘bro0j-—Good Jaith—Lanful right. 


` “The accused i ina prosecution for wrongful resträlnt under section 341 Indian 
Penal Code, should clearly raise the defence that he is entitled to the exception 
to section 339 Indian Penal Code. f 


~ Where the obstruction was put up in good faith on the belief » that the obstruce 
tionist has a lawful right to obstruct the complainant from going along the 
passage‘: i à 
: ` Held, that he was not guilty of wrongful restraint under section 341 Indian 
Penal Code = 
” Application for Revision under section 435 of ‘the Code of Cri- 
minal Procedure by the Accused. ` 
‘The accused was convicted under section 341 Indian Penal 
Code and Sentenced to pay a fine of Rs. 25 or in default to 2 weeks 
simple imprisonment, | E AS 
*Criminal Revision No. 130 of 1925, against the oiis of Mr. Anath Bandhu 


De, Magistrate, of Burdwan, dated the 8th January, 1925, affirming that of Moulvi 
Ali Asghar, Sub-Deputy Magistrate of Asansol, dated the grd December, 1924. 
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. The facts as stated in the judgment of the appellate Court were 
as follows: The accused had some pazit land to the south of the 
complainant's house in which he used to grow . vegetables. The 
complainant used a small strip of land about a feet wide, over which 
the thatched roof of his hut overhung just | adjoining ‘his hut on 
the south for repairing the wall and the thatched roof of his mud 
hut. His case was that the accused by setting up a pucca wall at the 
western.extremity of the passage, prevented him from going over 
to that land and thereby committed the offence of wrongful res- 


. traint. The accused had three years previous set up a door. His 


plea was that if the complainant claimed it as a right of way, that 
right had ceased to be exercised for the last 3 years, when the 
door was put up.’ There could therefore be no wrongful restraint. 


Babu Satindra Nath Mukherjee for the Petitioner. a 


Mr. Bankim Chandra Mukherjee and Babu Nalini Kumar 
Mukherjee for the Opposite Party. 


The judgment of the Court was as follows : 


The petitioner has been .cọnviçcted under section 341 Indian 
Penal Code. He was clearly to blame in not clearly raising in the 
lower Courts the defence that he was entitled to the exception to 
section 339 Indian Penal Code. He foolishly denied having erect- 
ed a wall as alleged by the complainant. But at the same time he 
contended that the wall which had been erected was on his own 
land. ‘he dispute between the parties is evidently one which can 
better be determined in the civil than in the criminal court. The 
complainant’s own case is somewhat vague, and we are not even 
now sure whether he claims an absolute right to the strip of land 
in dispute, or whether he claims a public right of way, or private 
right of way for all purposes, or 2 mere right to go over this land 
when it is necessary to do so in order to repair the south wall of 
his house, However that may be we can see no reason to doubt 
that the obstruction put up by the petitioner was put up in good 
faith because the petitioner believed himself to, have a lawful right 
to obstruct the complainant from going along this passage. There 
does not appear to be any Suggestion that he acted from any other 

motive. - 

The Rule is accordingly made absolute. The conviction and 
sentence passed on the petitioner are set aside and the fine and 
costs if paid will- be refunded. 


ATM Rule made absolute, 
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ABATEMENT—Death of parties—No substitution of new parties—Applica- 
tion for ascertainment of mesne profits—Decree under Civil Procedure 
Code of 1882; See Execution proceeding 

ABETMENT—Actual commission of crime; See Murder 

—_—__-__or attempt—Particular and joint action in actual commis- 
sion of crime; See Murder S o 

ABNORMALITY of signature in will, saina E nien ii 
See Will si 

ACCRETION, right by—Proof of seins: See PENS 

ACCUSATION, notice of, when sufficient; See Charges, sufficiency of ... 


, written—Certainty and accuracy; See Charges, sufficiency 
of PE abs 


ACCUSED, commitment of—Reading over depositions of witnesses, while 
other witnesses are being examined—Criminal Procedure Code (Act V 
of 1898), Sec. 360. 

Reading over depositions of witnesses while the other witnesses were 
being examined.is not sufficient compliance with the provisions of 
section 360 of the Code of Criminal Procedure. 

In the Court of the committing Magistrate the depositions of witnesses 
were taken when the other witnesses -were being examined. The 
legality of this procedure was taken exception to before the Sessions 
Judge before the accused was called in to plead : 

Held, that the commitment to the Court of Sessions was bad and should 
be quashed. MANIK (SHEIKH) v. KING-EMPEROR ... ‘i 

, examination of—Criminal Procedure Code (Act V of 1898), 
Sec. 342 (NN—Formal question—Question, nature of—‘ Generally’— 
‘ Circumstances appearing in the evidence ’—Salient points—Refusal to 
give accused opportunity to make statement, effect of—Insufficient 
examination, effect of. 

Per Newbould, J. (Mukerji, J. Contra): The accused should be brought 
face to face solemnly with an opportunity given to him to make a state- 
ment from his place in the dock in . rder that the Court may have 
the advantage of hearing his defence if he is willing to make one with 


his own lips. 


PAGE. 
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72 


172 
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PAGE. 
ACCUSED—(conid.) 
A formal question in general terms giving the accused an. opportunity of 
making a „statement, of .his defence with his own lips, is a sufficient 
compliance with the mandatory provisions of section 342 of the Code 


of Criminal Procedure. en af 


? Per Cariam: "The examination of A accused under section 342 should 
not be of an inquisitional nature. 

Per M. N. Mukerji, J: Under section 342 (1) of the Code of Gidea 
Procedure, the Court shall, for the purpose of enabling the accused - 

. to explain any circumstances appearing in the evidence against him, 
question him generally on the case after the witnesses for th: prosecu- 
tion have been examined and before he is called on for his defence. 
The Court should not only have the power to point out to the accused 

_ the circumstances appearing in the evidence which require explanation, 

put that it must, out of fairness to the accused, exercise that power in 
such a way that the accused may know what points, ia the opinion 
of the Court, require explanation, failure or refusal to give which 
will entitle the Court to draw an inference against him. The questions 
should relate to the whole case generally and should not be limited 
to any particular part or Parts of it. The Court ` can always frame 
questions dealing with such salient points in the case - as in its 
opinion call for explanation. The salient points, appearing in the 
evidence against the accused must be pointed out to him in a succinct 
form and he should be asked to explain them if he wishes to do so. 
In such examination every precaution should be taken not to entrap 
him to make incriminating answers and all questions in the ‘nature. 


of cross-examination should be avoided. ah 
A refusal to give the accused an opportunity to make a statement at 
a stage when the mandatory part of section 342 of the Code of Criminal 
- Procedure, is operative, vitiates the trial, but an insufficient examination 
at that stage does not necessarily invalidate it. ALIMUDDIN. 
. NASKAR v. EMPEROR si X » 101 
, examination of—Criminal Procedure Code (det i Vv r of 1898), i 
Secs. 342, 364. 7 
A trial is vitiated by the non-compliance with the provisions of section ` 
342 of the Code of Criminal Procedure, which is mandatory. 
- At the close of the evidence, the accused were asked as to whether they 
would make any statement or not and they replied in the negative. 
This examination was purported to have been one ‘under section 342 


of the Code of Criminal Procedure. Of this examination, however, 
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ACCUSED—(contd.) ; ; ; 
there was no record made and the only indication of it was to be 
found in the order sheet: X 

` Held, that by not conforming to the provisions of the law, the trial was 
vitiated. EMPEROR v. NANI MANDAL 

__, insufficient examination of, effect. of—Criminal Procedure 

Code, Sec, 342(1); See Accused, examination of 

, Meaning of; See Evidence, reading over 

, tight of—Accusation, exact value of; See Charges, 
sufficiency of ; g l 

, statemetnt by, self-exculpatroy nature and duly recorded 
under section 164, Criminal Procedure Code, if admissible in 
evidence; See Murder ` z 3% od Si 

not given an opportunity to make a statement, effect of— 
Criminal Procedure Code, Sec. 342(1); See Accused, examination of 

“ACKNOWLEDGMENT of debt—Karta of a joint Hindu family; See 

i Promissory Note st tae T 

ACQUITTAL of one of two conspirators—Effect on the other conspirator 


—Two persons, only members of .conspiracy; See Appeal 
ACT IX OF 1847, Sec. 5 ai ‘ie 
‘“_— XLV OF 1860, Secs. 34, 37, 114, 141, 149, 302 
= Sec. 146 SS eae 
Secs. (201, 302 °°... 
Sec. 302 
Sec. 34] 
—_———— Secs. 380, 457 a shat Soe 
Sec. 420 ee 
Secs. 173, 174, 175, 176 


___ X OF 1865, Secs. 173, 174, 175, 176 


, Sec. 9I 
! Sec. 92 Proviso (6) 
Sec. 115 


= IX OF 1872, Sec. 69 re 
-— XXVI OF 1881, Secs. 26, 27, 28 ... 
—— IV OF 1882; Secs. 130, 131 
—— XIV OF 1882, Secs. 211, 212, 244 Sa i 
-— VIII OF 1885, Sec. 50 .. ie N a 
Sec. 67 
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ACT V OF 1908, O. 41 R. 27 ‘be ne is ve 1, 194 
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—— IX OF 1908, Sec. 26... 379 
— Sch. L Art. 5 , 368 

Sch. L Art. 62 ii 149 
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Sch. I. Art. 182 Cl. (5) 607 

c Sch. L Art. 183 oer n aa 159 
— VII OF 1913, Secs. 3(1), 12 a me i a | 
, Sec. 209, 209 Cls. (2) and (3) ... oe 521 

: Sec. 235 443 

— VII OF 1914, Rule 19 ... ; i or 566 
— Ill B. C. OF 1884, Secs. 176, 202 ... se si 61l 


ACTIONABLE CLAIM—Transfer—Notice—T ransfer of Property Act 
(IV of 1882), Secs. 130, 131,—‘ Shall ’—Waiver—Address of solicitor. 
Per curiam: ‘In the absence of a valid notice of assignment under 
section 131 of the Transfer of Property Act, a suit by an assignee of 


an actionable claim is not mainta‘nable. 


The name and address of the solicitor of the transferee cannot be taken . 
as a substitute for the mame and address of the transferee, for 
purposes of section 13] of the Transfer of Property Act. ` 

The debtor's assertion not to recognise any assignment or to deal with 
third party, does not disentitle him to insist upon strict compliance 


with the requirements of section 131. 


“Per Mookerjee J ; In order that the exception mentioned in the proviso 
to section 130 of the Transfer of Property Act may be operative, 
there must be a strict compliance with the requirements of section 131. 

Per Rankin, J: If the plaintiff's claim is entirely on the basis of an 
assignment and if this claim is wholly without any other juristic basis, 
the section which enacts certain conditions should be rigidly complied 
with, 

Per Mookerjee, J: There is no duty imposed on the debtor to speak or 
notify the error in notice. 

The answer to the question whether it is permissible to waive a parti 
cular provision of a statute, depends u on its true nature. If the 
object of the legislature is to protect or benefit an individual litigant, 
it is open to him to waive its positive provision. On the other hand, 
if the provision has been enacted from reasons of public policy, he 
cannot be permitted to waive it. The provision of section 13] of | _ 

4 
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sae PAGE. 
ACTIONABLE CLAIM—(Conid.} d FS 
-s, the.Transfer of property Act, falls within® the Tatter category. : 
Jt cannot be maintained as an abstract proposition of law, that under aeS 
7: conceivable circumstances, can the provisions ‘of section 131 be waived 
‘4%, by the debtor. - . . ree £ 
’ Per Rankin, J: . The word ‘shall’ in section: 131 òf the Transfer of Pro- 
is perty. Act means the same thing in each ‘of the two’ places where it s 
21i occurs. i aly È 
:¥A debtor may by.parol or- by conduct represent that he will be respon- i 
-> sible.to an assignee whose notice is defective “and the statute would in a 
is, such.a case be no answer to a claim based om or re-inforced” by” 7 7 
nÈ contract or estoppel. AA coe: 
‘The statute is not‘concerned: to prevent any one who is ‘willing to incur’ 
a liability from ŝo doing. lt: merely . states the conditions jon which’. ¢. 1.. 
the law: imposes liability under a4n-assighmenti: ¢” 6 OTR ge AY 


Sections 130 and 131. of the Transfer:‘of Property’ Act: contairi a very:: ~’ 
special scheme. which’ should be regarded! as a: whole in‘ itself.: 

At Common Law a chose in aclion-was not assignable ;-in equity, it. ss 
was freely, assignable upon, cestain principles as tq.notice,.- The Indian , ;. 
legislature in 1900 has, composed a new scheme which has some of. | 
the features of both. | Deeg eer io bha h Bid Wyle, aaa: 

Under the name, of waiver KET or responsibility to an assignee may, a 
be incurred .by a debtor, independently .of section 130 by, conduct. 
or by representation, SADASOOK RAMPRATAP , v, gs fe 
MILLER & CO. ite oi ag serves 176 

ADMISSIBILITY * in evidence—Documents. giving ‘information as to inci- i 


ET 


- dents’ of putni—Documents coming “from putnidar’ 3 vendor—Documents _ 


produced at a late stage of the: suit: ; See Brick making .. est 527 

ý L 4 ¢ 

ADOPT, authority toy, how, to be construed ; ‘See Adoption st, is 55 
> authority to, restrictions, on, how ‘construed; See Adoption 55 


ADOPTION—Angikarpatra, condiractien of-Intention= Special instruction 
for the guidance of wife and restrictions on authority. 
Generally speaking, ‘the authority to adopt must be strictly pirsued and ` 


can neither be varied from nor extended, even though the act- 


yia 


directed’ will be illegal when’ done. aes g sany 
When the’ general intention of. à Hindu to be represented by an adopted 

son is clear; effect should be given to such intention; if it is’ possible 

to do so’Without contravening ‘the’ law,iat. any rates the: Court will» 

not be? astute’to defeat the intention’ of the testator, ‘and‘ all powers: .. . 


are tosbe liberally construed.in furthetance of the purpose for which: . 
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a PAGE. 
ADOPTION—{Contd) AAi 
they were created. But where special reasons exist for placing restric- 
~tions on the authority, ànd special instructions are given’ for ‘the 
guidance of the wife and restriction is placed on the authority, they 
are to be strictly followed. yoo 
An Angikarpatra executed by A and addressed to ‘his disciples B and 
C, ran as follows: “For the purpose of retaining the disciples En 
future; that is after my death, it would be necessary to adopt a TA 
If the adoption of-a son ‘is not made in my lifetime, authority is given’ 
to my present wife to adopt, five sons in succession one after the 
death of the other.. The aforesaid wife shall ‘have power to adopt : 
sons with your consent.and choice (Biss S ABWACS) from the des” ~ 
cendants: of some Goswami family or from my nephews...... having 
regard to religion and rituals enjoined by law. She shall not -have 
the power to adopt without your consent!” : g 
Held, that the`words ‘* She shall not have the power to adopt withoút 
your consent” were not merely directory; that the resrtictions 
imposed on: the authority should be strictly followed and that in order 
to render the adoption valid, it was’ essential th*t' the boy should be 
selected by and adopted with the consent of B. and C. PRAN GOPAL 


GOSWAMI v. CHANDRA MOHAN CHAKRABARTY oo a -55 
AGENT, power of—Authority to do certain act—Authority to do another 
act in connection with, same business ; ; See Compromise ... ve, 213 


AGREEMENT, ‘if can be avoided by one of the parties—Terms, intelli 7 
gible—Agreemént ' binding between- parties—Particular matter not, 
included in the term; See Compromise 

to compromise entered into by next friend. of minor 


against the provision of sub-rule (1) of rule 7 of order 32 Cc. P. C. 


if valid—‘Unlawful’ ; See Compromise er E 213 
ALIENATION by Hindu widow, effect of; See Hindu widow cas 2 341 
ALLUVION AND DILUVION ACT, Sec. 5—Reformation on old site— 

Remission of revenue; See Ownership ak 72 
AMENDMENT of plaint—Taking away legal right of defendant Time, 

lapse of; See Limitation ... oes x 149 
ANTECEDENT. debt—Mortgage by manager of joint T to pay of 

prior mortgage—Son’s duty; See Hindu law—Alienation ... e 232 

debt, meaniag of; See Hindu Law—Alienation SA te 232 
APPEAL—Application for special leave to appeal—Privy Council 
: Criminal matter; See Murder aaa Sis eve 240 


—Letters ‘Patent, Bengal, Art. 4]; See Murder va = 240 
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APPEAL—Order allowing accused to be dealt with as European British 


subject—Acquiescence—Criminal Procedure Code (Act V of 1898), 
Secs. 443, 449 (l)—Acquittal of one, or two conspirators. 


On appearing before the Magistrate who held the enquiry -preliminary 
to commitment, the appellant asserted his right to be tried as a Euro- 
pean British subject and upon that the Magistrate passed an order that 
he was to be dealt with under section 443 Criminal Procedure Code. It 
was not clear whether this claim on the part of the appellant included 
a claim to be tried according to the provision of Chapter XXXII of 


the Code. ‘The information upon which the case against him originat- 


. 


ed was laid by a British Indian subject and he was also committed to ` 

e the Court of Sessions along with a British Indian subject. In the order 
of the commitment the Magistrate only referred to the fact that the 
appellant had claimed to be tried as a European British subject and 
also to the seriousness of the offence as justifying the course he was 
adopting. The’ Crown did not take any steps to get the order of the 
Magistrate set aside or corrected: 

Held, that the appellant was entitled to appeal under section 449 (1) of 
the Code of Criminal Procedure both on matters of fact and matters 
of law. 

That the right to be tried as a European British subject could not at 

the appellate stage be disputed by the Crown in the face of the order 

passed by the Magistrate, though the latter did not duly appreciate ` 
the distinction between a claim to be tried as a European British 
subject and a claim to be dealt with under the provisions of Chapter 

XXXIII and though there was no foundation for the appellant's claim 

to be tried under the provisions of Chapter XXXIII . 


The usual enquiry preliminary to commitment was held against the 
appellant and B jointly and at the conclusion of the enquiry the 
Magistrate committed both the persons to the Court of Sessions for 
trial, B under sections $09 and 41] I. P. C. and the appellant under 
section 409 I, P. C. In the Court of Sessions there were separate 
trials of the two persons. So far as the appellant was concerned, he 
was tried on the charge under section 409.1. P. C. and on a fresh 

~- charge under section 499, I P. C. which was added in the Court” 

. , Of Sessions. Sometime after the trial and conviction of the appellant 

under sections 409 and $09. L P. C. the trial of B commenced. He 
f was tried on the charge under section 411 1. P. C., and on a charge 


under section 498 I, P. C. which was framed on amendment of the 
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APPEAL—(Conid.} 
charge under section 41] ‘I. P. C. and on a fresh charge under section 
$05. I. P. C. which was added, and was acquitted. The charge of 
‘conspiracy in both the trials averred in effect that the two persons 


were the only members of the conspiracy : 


Held, that the net result of:the acquittal f B was to hold him not guilty 
for all purposes, and that so far as he was concerned that verdict 
could no longer be- challenged nor-the effect of it in any way 
minimised, 

That, if on the merits, it be established that the evidence against the 
appellant was weak or there were inherent improbabilities or infirmities 
in the case against him, then the Court might take into consideration 
the fact that the same witnesses were disbelieved in a subsequent trial. 
T. G. SINGLETON v. KING-EMPEROR 

Order dismissing for default an application dirt O. 21 R. $ 90 
© to have an execution sale set aside, confirming the sale and dismissing 
execution proceedings; See Application, dismissal of 
Order refusing to entertain an application for execution on 
- the ground of jurisdiction; See Jurisdiction ... oe 
Order under section 562 (13 Code of Criminal Procedure ve 
V of 1898)—Marginal note—General right of appeal, deprivation of. 

A convicted person has a right of appeal from an order passed against 
him under clause (1) of section 562 of the Code of Criminal Procedure. 

By operation of section 415 A, there is a right of appeal’ by persons 

. convicted with tho e under section 562, Code of Criminal Procedure. 

The statutory deprivation of a general right of appeal shall be construed 
strictly. 

Marginal notes are not parts of the sections. BAHADUR MOLLA v. 
KING-EMPEROR ` ! ; 

, general right of, statutory deprivation of, how construed; 


See Appeal ae 


to Privy Gui aa IETEN of jaci—Added alluvial 
land—Questions of law on which fidings proceeded—Examination of 


643 


PAGE. 


87 


286 


166 


4 


45 


documents of title to identify property conveyed. thereby—Civil Pro- 


cedure Code (Act V of 1908) section 110-—Evidence Act (I of 1872}, 
section 92. 

In af action -for a declaration that certain, alluvial accretions formed 
part of settled land, antecedent documents are admissible, under 


proviso (6) to section 92 of the Evidence Act, for the purpose of 
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APPEAL TO PRIVY COCNCIL—(Contd.) i 


identifying the property demised by the Settlement, but not for 


contradicting its terms. 


= r : : 7 eon q O oes 
If, underlying findings in fact there are questions of ‘law on which the 
findings proceeded or there is a case that’ the Judges misdirected them- 
selves, then the rulé as to concurrent findings not being the’ subject 


of appeal does not apply. 


Both the Subordinate Judge and the High Court in India having arrived 


at the same findings as to the area of the Settled Land, and there 


PAGE. 


being no other question of law save that abovementioned as to the ~- 
e 


admissibility of documents of title antecedent to the Settlement. 

Held, that no appeal lay therefrom, wnder section 110 of the Civil Proce- 
dure Code, to the Privy Council. TILAKDHARI SINGH v. MAHA- 
RAJA KESHO PRASAD SINGH 


APPELLATE Court staying proceedings, effect on primary Court's jurisdic- 


tion to deal with proceedings; See Review éa bee 

‘APPLICATION, dismissal of—Application for’ restoration si pre 

dismissed for defeult—Civil Procedure Code (Act V of 1908}, Or. 21, 

` R. 90, application under—Applications' arising out of execution pro- 

ceedings—Civil Procedure Code, Secs. 115, 141, O, 21, R. 92, O. #3, 
R. 1 (jY-Appeal—Revision. 


x Order 9 rule 4 of the Code of Civil ‘Procedure is applicable to an 


application made ünder order 21 rule 90 of the Code for setting aside 


a sale on the ground of material irregularity in the publication of 


sale processes. 


* Order 9 of the Code of Civil Procedure is inapplicable to applications 


arising out of execution proceedings. Section 141 does not make 


order 9 applicable to proceedings under order 21 rule 90. 

An order dismissing for default an application under order 21 rule 90 
to have a sale set aside, confirming the sale and dismissing the execu- 
tion proceeding, is appealable under order 43 rule | {j} of the Code of 
Civil Procedure. : 


The High Court has no jurisdiction to interfere with the order dismiss- 


ing for default an application under order 21 rule 90 of the Code of 
Civil Procedure, under section 115 of the Code. NARENDRA NATH’ 


CHATTERJEE v. RAKHALDAS TARAFDAR 


in execution proceedings—Civil Procedure Code, O. 9, 


applicability of; See Application, dismissal of . Xs we 
ARBITRATOR, if can decide—Arbitrators, appointment of, pending suit 


286 
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ee PAGE. 
ARBITRATOR-—(Contd.) . $ : Faas s ae ae 
—Suit defective aş to parties by -mistake—Plaint,. amendment 6f;- 
See Awards’ uy bono ee ae seo? gee 51 
ASSIGNEE of actiónable claim, suit by, if maintainable—Absence of 
valid notice:of- assignment—Transfer'of Property’ Act, Sec. 131; See 
Actionable claim ges ate - 176 
of surety's rights, rights ‘of; See” Mortgage aed PP ae I: 
ASSAULTING process-server; See Contempt of Court eke Pst 515 
ATTACHMENT. and sale, liability to—Villagés conveyed under com- à 
si? promise decree without power of transfer—Civil Procedure Code, « 
Sec. 60 (n); See Execution at ee wad ra 0383 
AUTHORITY to adopt, how to be‘ construed; See Kiisa ana a eae 55 
to adopt, restriçtions on, how construed; See Adoption ... 55 
z to compromise suit on behalf of purdanashin lady to be . 
, Nee 213 


proved; See Compromise ... b u Taa O, ia 

AWARD—YValidity .of—Arbitrators, appointment of, pending -suii—_. 
Mistake in the name and address of plajntiff—Plaint, amendment of 
p—Arbitrator’s jurisdiction to decide. , 

The cause of action in the suit arose under, a charter party in i which f 
the names of the real owners were not mentioned. The agents were 
originally by. mistake pui on the record.. On the application ‘of the 
_ defendant, an order was made on the 8th April, 1924, staying all 
proceedings in the suit. The matter then went to arbitration, ‘which 
ended in ant award dated the I4th March, 1925. On an application 
“dated the 8th January, 1925, by the original plantte. the ‘real owners: 


ah: 


were substituted’: 


. he 


Held, that the substituted plaintiff were entitled to take ‘advantage | of 
and proceed ‘aader’ the order of the 8th April, 1924, l i 

That in the circumstances of the case, the arbitration proceedings were 
rightly continued after the order of the 8th January, 1925; and that a 
the award could ‘not be attacked on the ground that there had been o 
no stay óf -proceedings în the suit in which the substituted plaintifs 
were the’ plaintiffs and that no arbitrators had been appointed to 
decide any dispute between the present parties to the suit, and on” 


the ground of pendency of the suit. HOGARTH ‘SHIPPING CÒ., : 


LTD.‘ v. MITSUI BUSSAN KAISHA, LTD. _ ... we 511 
BENGAL ‘CIVIL COURTS ACT, Sec. i (1) and (2}— Civil t business "’; 
See Jurisdiction ...° © ae 166 


BENGAL MUNICIPAL ACT, Sec. A eee when eee 
from a suit in civil Court; See Obstruction exe ies -* 6611 
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BENGAL MUNICIPAL ACT, Sec. 202—Magistrate, 1f can act on a report 

made by a subordinate officer; See Obstruction .., As cos 

~ , Sec. 202—Procedure to be adopted iy Magistrate ; 

See Obstruction . 

, Sec, 202, order under, a judicial proceeding—High 

_ Court can revise; See Obstruction. ... see ads s 

BENGAL TENANCY ACT, Sec. 50—Presumption—Slight variation in 
rent; See Rent, fixity of. ... 

, Sec. 50—Presumption, whén arises; See Rent, 


fixity of 


2 , Sec. 50—Question as to tenant’s holding the land 





for more than 20 years at a uniform rent, is a-question of fact; See 
Rent, fixity of or see sis wo fan 
, Sec, 67—Lease before the passing of Bengal 
Tenancy Act—Interest 124 per cent. per mensem on non-payment 
of rent; See Interest see se ies i s 
, Sec. 85—Stipulation to grant fresh lease after 
expiration of 9 years—Lease to under-raiyat; See Contract 
, Sec. 105—Withdrawal of application under; effect 
of, on suit, for enhancement of rent; See Suit, maintainability of 


, Sec. 109—* Subject of an application made’; Sée 

Suit, maintainability of 
l , Sec. 109—Withdrawal of application under Sec. 
105 B.T.A.—Suit for enhancement of rent; See Suit, maintainability of 


BREACH OF .TRUST—Misfeasance—Indian Companies Act (VII of 1913) 
e Sec, 235—Managing Director, power of—Investing money of the 


Company—Mixing of money—Negligence—Error of judgment— ` 


Ratification, 


By a resolution passed on the 3st January, 1920 at the first meeting 
of the Directors of the Company incorporated on the 2nd December, 
1919, the Managing Director could not invest and deal with any of 
the monies of the Company not immediately required for the purposes 
thereof upon securities or investments without the previous sanction 
‘of the Director. ‘At the second meeting of the Directors held on the 
Ist March, 1920, the following 1esolution was passed by the Directors : 

“That the sums of money not immediately required by the company 


may be invested by the Managing Director to enable him to declare 


a dividend, the Company’s solicitor being responsible for the invest- 


ment, "’ 
e 


te 


PAGE. 
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PAGE. 
BREACH OF TRUST —(Contd. ) 


On the 8th July, 1920, the Managing Director, Mr. Alexander and his 
wile advanced Rs. 85,000 to one Mr. Kerr on mortgage, Mr. Alexander 
taking Rs. 23,000 from the till of the Company to enable him to make 
up the whole amount. The mortgage deed purported to be a mortgage 
between Mr, Kerr of the one part and Mrs. Alexander and Mr. W. E. 
Alexander of the other part. The mortgagees represented to the 
mortgagor that the entire amount of the monies so advanced was paid 
to the mortgagor by the mortgagees. Mr. and Mrs. Alexander, out of 
moneys alleged to belong to them on a joint account. The auditors 
were apprised of the fact that a sum of Rs. 23,000 belonging to the : 
company had been advanced as aforesaid and reference was made 
thereto in the Balance Sheet of Messrs. A. E. Alexander & Co., Ltd, 
dated the 3lst December. 1922: 

Held, that Mr. Alexander, as Managing Director, occupied the position 
of a trustee for the company and that he was bound to exercise his 
powers for. the benefit of the company and for that alone. He could 
not in law withdraw from the till of the company the said sum of 
Rs. 23,000 and mix the same with moneys belonging to him and 
his wife and represent to the mortgagor that the entirety of the 
moneys advanced on the mortgage were monies belonging to Mr. and 
Mrs. Alexander on a joint account. 

That there was nothing in the Memorandum and in the Resolutions 
passed by the Directors authorising the withdrawal of the said sum of 
Rs. 23,000 from the till of the company and the utilization of the same 
in the above manner and that Mr, Alexander's conduct was something 
more than a mere error of judgment. 

That the touchstone by which such a case was to be tried was whether 
the trustee had been guilty of a breach of trust or not, 

That if the Managing Director had been guilty of gross negligence, it 
would be as bad in its consequences as fraud and would-be a breach 
of trust. 

That the Directors could not ratify a traasaction of this nature on the 


part of the Managing Director, 


That it was a case of breach of trust and misfeasance. 
An order under section 235 of the Indian Companies Act can only be 
made on a clear case being made out. In re. A. E, ALEXANDER 
& CO., LTD. (in Liquidation) ete ie as je 443 
BRICK MAKING—Putni taluk, real nature of—Zemindar and putnidar, 
` relation between—Transfer of Property Act (IV of 1882), if applicable 
3 
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PAGE. 
BRICK MAKING—(Conid.) ; 
to Putni taluks—Documents, giving information of incidents of 


putni, admissibility of—Late production of documents. 


Per Walmsley ]. (Chakravarti, J. expressing no opinion): When the use 
made of the land by the putnidar does not threaten the complete 
destruction of the property or never threatens such a change as to 
endanger the rent, the Zemindar has no cause for complaint. 

In the absence of any stipulation against brick making, in a putni lease, 


it cannot be said that it is forbidden by implication. 


e Per curiam: Reservation aginst digging tanks without permission can- 
not be construed as a reservation against the excavations involved in 


brick-making. 


Per Walmsley, J. :—Reservation as to brick making should be expressly 
made in a putni lease. Documents giving information as to incidents 
of putni are admissible in evidence, though they come from the custody 
of the putnidar’s vendor and were produced late in the suit. ; 

Per Walmsley, J.:—The relation between a zemindar and a putnidar is 
not similar to but really very different from that between the English 
owner in fee simple and the lessee for a term. 

Per Chakravarti, J. :—Putni taluks are really transfers of the Zemindar' s 
interests without restrictions unless specially mentioned in the pattah, 
the consideration being payable not in a lump sum but by annual 
payments in the shape of rent. 

All the provisions of the Transfer of Property Act are not applicable to 
the Putni taluks, and a patnidar is competent to use or lease out land 
for the manufacture of bricks and this is wholly consistent with a 


putnidar’s right. awi 


Real nature of the putni taluk is set out in details. SURENDRA 
NARAYAN SINHA v RAJA BIJOYA SINGH DUDHURIA ia 527 


, if forbidden—No stipulation in lease against brick 


making; See Brick making aa D Ji gea 527 
BURDEN of proof—Benamidar; See Limitation is ‘a the 149 
BURDEN OF PROOF—Deed—Real transaction different a apparent ; 

See Mortgage ae hike sa ‘iv ses I 


Evidence sufficient to establish a clear conclusion 





of fact—Party proving; See Wil te re Be A 300 
Mortgage of joint family property by the manager; 
` See Hindu Law—Joint family tad Ms ii ies 450 





Propounder of will; See will Wwe ae 300 
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oa PAGE, 
C., I. F. CONTRACT—Vendor’s duty—Short delivery. 

Under the C. I. F. contract, it is the duty of the vendor to tender the 
documents, which would include the contract of affreightment, in- 
surance policy and invoice to the vendee. If on account of not ful- 
filling this duty, there has been a short delivery, the vendee is 
entitled to compensation from the vendor. T. D. KUMAR AND 
BROTHERS v. BERUCK AND COMENS S$ E Ja 500 

CAUSE of action, if identical Claim for possession of eight annas share 
and for recovery of eight annas share of sale proceeds; See Limitation... 149 
CESS duty on article, ìf recoverable—Contract for sale and purchase of 
imported sugar—Valuation of imported sugar after date of contract— , 
Government reduction in tariff; See Sale of goods aie ste 618 
CHARGE, words of, if sufficient to give accused notice of accusation; See 


Charges, sufficiency of oe bss ʻi si; ze 172 


CHARGES, sufficiency of—Criminal Procedure Code (Act V of 1892), 

- sections 221, 222, 223, 225 ills (b) & (c}—Written accusation, certainty 
and accuracy of—Indian Penal Code (Act XLV of 1860) S. 420— 
Cheating—Framing of charges—Notice of accusation, when sufficient— 
Swindling, if amounts to cheating. 


An accused person is entitled to know with certainty and accuracy the 
exact value of the accusation brought against him. 

In a case of cheating the charge must set out the manner in which the 
offence was committed. Whether the words of the charge are reason- 
ably sufficient to give the accused notice of the accusation which he 
has got to meet depends upon the circumstances of each particular case. 
The omission to state the manner of the cheating is regarded as 
material or not according as the accused has or has not in fact been 
misled by the omission and the omission has or has not occasioned 
failure of justice. f 

In the charges framed in the present case of cheating the manner of the 
cheating was set out as follows: “By deceiving with false representa- 
tions and promises as well as by conduct” 

Held, that a conviction based on such vague and indefinite charges is 
bad. 

That the expression used was too vague and-indefinite to give the ac- 
cused proper notice of the manner of the deceit and was so wide 
as might include almost anything. 

Swindling does not necessarily amount to an offence of cheating within 
the meaning of the Indian Penal Code. KEDARNATH CHAKRA- 
VARTI v. THE KING-EMPEROR st at 


s ng eB bi 


i nh yo Pf rie) 


aes 


CHEATING—Charge, what to mie See Charges, sufficiency of 


, omission to state the manner of, if and when material; 
See Charges, sufficiency of 
CHOSE in action at Common Law and Equity—Assignability; See 


Actionable claim “ee RN sis ie 


CHOWKIDARI chakran land—Resumption of—Settlement with putnidar 
—Sale by putnidar to third person; See Putni sale 





Resumption and transfer by Government—Putni; 


See Putni sale ae PA isi ha 


CIVIL PROCEDURE CODE, (1882) Secs. 211, 212, 244—Application 
for ascertainment of mesne profits—Decree under Civil Procedure 


Code of 1882; See Execution proceeding 


(1908), Sec. li—Setting aside of ex parte decree 
—Non-service of summons—Rejection of application under O. 9 R. 13 
C. P.C. by the Small Cause Court—Regular suit; See Suit, main- 
tainability of ae ae 


, Sec. 13, if applicable to foreign decrees trans- 
ferred to British Courts for execution under section 44; See Decree, 


execution of eee Se a0 Oe DR 


, Sec, 47—Application to set aside execution sale 





under O. 21 R. 89—Non-mention of interest in the application by 
mistake; See Order, validity of 


, Sec. 47—Order refusing to entertain an application 





for execution on the ground of jurisdiction—Appeal; See Jurisdiction 


, Sec. 47—Scheme for management by decree of 
Privy Council—Temple Committee framing rules subject to sanction 
of District Judge—District Judge sanctioning scheme with modifica- 


tion—Appeal to High Court, if lies; See Religious endowment 
———, Sec. 60 (n)—Right to future maintenance—Villages 
conveyed under compromise decree without power of  transfer— 
e Liability to attachment; See Execution 
, Sec. 98, if superseded or modified—Incon- 
sistency with clause 36 of Letters Patent; See Suit, maintainability of ... 


, Sec. 105—Affecting the decision of the case; See 
Suit, withdrawal of “ad j ii r 





, Sec. 105—Interlocutory order, nature of; See Suit, 


withdrawal of” o > a is 
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PAGE. 
CIVIL PROCEDURE CODE, Sec. 105—Order refusing plaintiff permis- 
sion to withdraw his suit; See Suit, withdrawal of `’... iss 186 
, Sec. 110—Concurrent findings of fact—Case of 
Judges misdirecting themselves; See Appeal to Privy Council ei 386 
, Sec. 11]0—Concurrent findings of fact—Questions of 
law on which findings proceeded; See Appeal to Privy Council ode 386 


‘ 


, Sec. 110— Involve directly or indirectly a claim or 

question to or respecting property of Rs. 10,000 or more ""—Ex parte 

awards by purchaser's arbitrator of Rs. 81,677 odd and by Vendors’ 

arbitrator of Rs. 3,953 odd in their respective favours—Suit to set 
aside Vendors’ award of Rs. 3,953 odd; See Sale of goods ce 625° 

, Sec. 110~ Order sanctioning scheme with modification by 

District Judge—Temple Committee framing rules subject to sanction 


of District Judge, in pursuance of decree of Privy Council—Appeal, if 


lies to Privy Council; See Religious endowment is a 628 
, Sec, 115—Revision—Order dismissing for default an 
application under O, 21 R. 90 C. P. C.; See Application, dismissal of 286 
, Sec. 141, if makes O. 9 applicable to proceedings 
under ©, 21 R. 90; See Application, dismissal of >`  ... ses 286 


, O. 9, applicability of—Applications in execution 
proceedings; See Application, dismissal- of iis Ja So 286 





, OW 9 R. 4, applicability of—Application ‘made 
under O. 2f R. 90 C. P.-C. for setting aside execution sale for 
material irregularity in the publication of sale process; “See Applica- 
‘tion, dismissal of six eee 286 


one ane oan 


, O. 21 R. 89—Order setting aside sale and certifying ` 
satisfaction of decree; See Order, validity of ... sa ae 391 


, O. 23—Appellate Court, when can order withdrawal 





of suit; See Suit withdrawal of ia ss 186 
, O. 32 R. 7 (2}—Com:.romise awed adults—Minor, 

a party to suit; See Compromise ER is a 213 
, O. 34 R. 1—Receiver to the property of an ad- 

judged insolvent, if necessary party; See Party am any 290 
, O. 41 R. 22—Respondent, when cannot support 
the decree passed by the trial Court—Issue in Appellate Court not 

affecting decree; See Limitation Ae Si ‘ia 32 
, O. 41 R. 27—Reason necessary—Opportunity given 

to adduce fresh evidence; See Evidence, additional S63 ius 194 


ee, O, 41 R. 27 cl. Appellate Court, when can 
take additional evidence; See Mortgage ee es Per 1 
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CIVIL PROCEDURE CODE, O. 4! R. 33—Relief—Party not appealing; 
See Limitation ... oy aes Ses Se as 149 


, O. 43 R. 1 (j)—Appeal—Order dismissing for default 
an application under O. 2} R. 90 to have an execution sale set aside, 
confirming the sale and dismissing execution proceeding; See Applica- 

`- tion, dismissal of is tae se sie ise 286 


` 


CLAIM, falsity of Suit for setting aside contested decree; See Suit, 


maintainability of ae sis wed on 281 
———-—Suit for setting aside ex parte decree; See Suit, maintainability 
of ais sis eather a ar babe ie 281 
a: aa 
, if inconsistent—Ownership cx easement; See Easement ad 379 
for money decree, if maintainable—Mortgage of joint family 
property by manager—Suit on mortgage—No claim in pleadings—Plaint, 
amendment of; See Hindu Law—TJoint family i aa ots 450 
COMPENSATION—Vendor not fulfilling his duty—Short delivery; See 
C. I. F. contract _ es ar ce nee 500 


COMPLAINANT, if necessary in criminal trial or enquiry; See 
: Evidence i aa ne aes ee dss 479 
COMPROMISE—Purdanashin lady—Rule of practice in England—Un- 

authorised acts of counsel—Civil Procedure Code (Act V of 1908), O. 
23 R. 3.0. 32 R. 7 sub-rules (1) and  (2'-—‘Lawful’'—Agreement, 
terms of; intelligible—Inference—A gent compromising—A uthority, 
existence of, to be proved—-Agent, act of, binding purdanashin lady 
—Proof—Deed executed by purdanahsin lady—Ratification. 

A rule of practice in England which has its roots in different traditions 
* and environments should not be applied in this country, particularly 

in the mofussil where people never heard of any such practice. 

A Court of iustice is not bound by an unauthorised act of a counsel and 

is not deprived.of its general authority over justice between parties. 

Sub-rule (2) of rule 7 of order 32 of the Code of Civil Procedure con- < 

templates the case of a minor on one side ranged against adults on the 
other, as regards the matter of compromise, It has no reference 
as to the effect of any compromise between adults, although a minor 
may be a party to the suit. The question as between adults, should 
be governed by the general law and not by this sub-rule. 

An agreement to compromise entered into by the next friend of the 

minor against the provision of sub-rule (1) of rule 7 of order 32 of 
the Code of. Civil Procedure, cannot be set aside on the ground of being 


unlawful. 
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COMPROMISE —(Contd.} 


If the. terms of an agreement are intelligible, and the agreement ia 
binding between the parties, it cannot be avoided by one of the parties 
on the ground that he does not understand whether a particular 
matter is included in those terms or not. f 

A purdanashin lady may find somebody to advance her money for her 
litigation and to act for her generally, but it would be disastrous to 
the interests of purdanashin ladies, if the Court were to hold that a 
tadbirkar or a financier is authorised on behalf of a purdanashin lady 
to compromise a suit on any terms he thinks fit and thereby bind the 
lady. 

The existence of authority to compromise a case on behalf of a 
purdanashin lady must be proved. 

An agent authorised to do a certain act cannot be held to be authorised 
to do another act in connection with the same business, 

Any person seeking to bind a purdanashin lady by the act of her agent 
must give strict proof of such agency. 

Where a deed is executed by a purdanashin lady herself, there must be 
evidence of clear understanding by her of what liabilities she is taking 
and what is beng given to her. 

A full knowledge is essential on a question of ratification. 

Even if the Court desires that a litigation should ‘be compromised and 
feels that it would be advantageous to a purdanashin lady who is a 
party to it, to settle ic, it cannot force here to accept the terms which 
she does not like. TARU BALA DASI v. SOURENDRA NATH 
MITRA — cecceceseee z 

CONCURRENT SENTENCES—Criminal F Procedure Code e V of 1898) 
Sec, 35—Penal Code (Act XLV of 1860), Secs. 71,380,457. 

Separate sentences can be passed under section 35 of the Criminal 
Procedure Code as amended read with section 71 of the Indian Penal 
Code for an offence of house breaking at night with intent to com- 
mit theft under section 457 of Indian Penal Code, and of theft of 
ornaments etc, from that house under section 380 of Indian Penal Code, 


the sentences of imprisonment running one after another. 


KANCHAN MOLLA v.*>THE KING-EMPEROR 


CONDUCT—Testator treating property as his own-—Attitude befcre Assit, 
See Ownership 

CONDUCT of professional man discussed; See will 

CONSTRUCTION of matter of procedure; See Ilegality 


CONTEMPT OF COURT—Jurisdiction—High Court, whèn exercises 


power—Assaulting process server—Positive denial ky pariy. 


213 
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CONTEMPT OF COURT—(Coatd.} 


The High Court as a Court of Record has inherent power to punish for. 
contempt of Court. It always exercises its power with great forbear- 
ance and acts with scrupulous care. It does not interfere where the 
offence is of a slight or trifling nature; it only interferes where there - 
is a real attempt to obstruct the course of justice. 

It is a contempt of Court to assault, illtreat. or threaten a process- 
server engaged in his duty. l i 

` The object in punishing for contempt where a process-server in tke 
execution of his duty has been abused and assaulted, is not to vindicate 
the dignity of the Court but to prevent undue interference with 
the administration of justice. 

Those who have duties to discharge pursuant to orders of Court are pro- 
tected by the law and shielded on their way to the discharge of such 
duties, while discharging them and on their return therefrom in order i 
that such persons may safely have resort to Courts of justice and carry 
out their orders, i 

It is the duty of the Court notwithstanding the positive denial of con- 
tempt by the party, to look into all the affidavits and see on which 
side the truth lies, VERNON MILWARD, ‘BASON v. ANNE 
HELEN SKONE ig aus ae ve is 515 

CONTRACT—Lease, construction of—Renewal- clause—Heirs p can renew 
—Bengal Tenancy Act (VIII of 1885), section 85—Refusal to “accept, 
effect of. 5 

Tn spite of the provisions of section 85 of ‘Bengal Tenancy Act, a stipula- 
tion to grant the under-raiyat a fresh lease on the expiration of 9, years 

ais valid: 

Where a lease contained a stipulation for a lease for a fresh term upon 
the expiry of the term already settled and also contained clauses for 
enjoyment of the land in favour of the lessee’s heirs and where the 
lease further stated that *' in the event of their (the heirs’) refusal to 
execute a fresh lease on fair rent, they will not be able to raise any 

+ objection to khas possession being taken over by the lessor,” held that 

ethe heirs who were in possession of the property on the death ‘of the 
lessee before the expiry of the term, were competent to execute a fresh 
kabulyat by virtue of the covenant in the original document. 

The heirs of the under-raiyat always expressed their willingness to` 
execute a fresh kabulyat : 

Held, that the mere fact that the raiyat refused to accept it, did not 


telieve him of his contractual liability to accept it when offered. 


SHULOCHONA (MAZUMDER) v. KALI BIBI alias RUPJAN BHANU ` 604 


Vor. XLI] ‘+ INDEX: OF CASES, 655: 


ae PAGE. 

CONTRACT. challenging- for providing high rate of interest—Proof; See 
*< Interest ve oe we “aa eam Yee 3 ye 453 
for sale and purchase of iodd sugar—Valuation of im- - . 731 


>: ported sugar after date of contract—Government reduction in tarif- .,- 
“oa 618 


for ‘salé of land—Time; of the essence of contract—Prolong- si 


at 


Claim for refund’-by seller? of- excéss duty; See Sale of goods 


ed negotiations jor ‘completion’ ‘of “salé—Purchaser’s delay—Vendor’s 
notice tò complete’ within five ‘days—Réascnableness of hoticè. “7 . 
$ in a contract, dated the 27th February 1919 for the sale of land; it~” ° 
was stipulated’ that completion’ was to be within two (subseqiiently “ “*- 
extended to three) months and that time was of the essence òf the” te 
contráct: ` Subsequently; owing tò the purchaser's further delay, ‘the 
vendor gave him notice determining the contract on the 13th May; “> 


but, "on ` discovering his mistake “‘allowed‘the contract to` continue 


ay 
` 


beyond the three months. ie 


Held, that ‘the condition as to time being of the essence of the contract 
was, "by the conduct of the patties, abandoned, and nugatory. 

After certain correspondence between the solicitors for the parties, in 
August, 1919 (by ‘which time the requisitions on“ title had long since ` 
been answered, and the draft conveyance approved, and the balance 
of the ` purchaze-price ‘remained to be paid), the vendor gave the 
purchaser notice that he must complete ‘within five days, failing which _ 
the contract would be treated as cancelled. The purchaser failed’ to 
comply with the notice, and later when he had found a sub-purchaser, 


sued the’ vendor fot “apecifie performance alleging ` that the notice 


was too short, and therefore unreasonable, i j S R 
, Held, that in the circumstances, the notice. y was  rensonable especially 
~ as the purchaser had himself, in the, course. ‘of the correspondence, 
eerie that the engrossment of the conveyance and the purchase- 
money were, ready, MOTILAL eITCHHALAL GANDHI v. HAJI 

MOOSA HAJI MAHOMED ` ies ai 334 
CONTRACT ACT, Sec. ,69—* Interested in the payment of money which 

another is bound b law to pay, —Apprehension; See Suit, maintain- . 

ability of ae ya s Wie be sae 571 

- Sec. 69—Payment by receiver, if payment by owner; , 7 

See Suit, maintainability of l ses oie és ee 571 
i - , Sec. 69, suit under—Essentials ; See Suit, maintain- | 

ability of ai sty Man | reat a vec 57 
‘CONVEYANCE of land for building * Devalaya" in the name of would- 

be Shèbait—Power of gift and sale; See Endowment _ ma ae |, 396 


“6 
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CONVICTION based on vague and indefinite charges; See Charges, 
sufficiency of ... eas wee ass eas Me 
CO-DEFENDANTS, decision between, when operates as res judicata; 


See Endowment TO hes és ss oe 


CO-SHEBAIT, gift in favour of, if and when valid; See Shebait ` ... 


PAGE. 


172 


, right of—Decree declaring plaintiff's shebaiti rights and 


his rights to profits appurtenant thereto and ordering him to be put. 


in possession of the same profits—Decree; form of; See Diety, 
image of we RPA ie ia eet ids 
COSTS—Respondent not present, at hearing of appeal; See Hindu Law— 
Joint family Ses as wea DA iie See 
awarded in mortgage suit, execution of decree for; See Decree, 
execution of Led a. iiis He By foe ae 
awarded in mortgage suit, how realised; See Decree, execution 

of er ws al eee E aaa a ies 
awarded in mortgage suit, if to be treated as independent claims 

by the mortgagee irrespective of rights under the mortgage; See 


- Decree, execution of ies ace iv ius Te 





- awarded in mortgage suit, not incorporated in: the final decree, 
how realized; See Decree, execution of ida aa Jes 
COUNSEL, unauthorised act of—General authority of Court over justice 
between parties ; See Compromise... Pr vee ate 
COURT, duty of—Positive denial of contempt by aes Tea etig: See 
Contempt of Court - 3s ots ive “ee we 
, how determines—Instrament, 'f Fable to duty as a transfer or 
mortgage; See Mortgage se ees se bais 
# _ if bound by unauthorised act of counsel-—General authority 
over justice between parties; See Compromise ... bg 
, if can force a purdanashin lady to accept terms not liked by 
' her; See Compromise eas ite as see ict 
, if can recall the Writ for delivery Sf possession passed: ex parte; 
See Review — sa Lote “i sk ; 
, power of—Limitation, decision as regards, sufficient to dispose 
of the case—Other issues, if can be tried; See Limitat’on see 
, when holds a will to be forgery ; See Will ... sia wes 
COVENANT “ free from all encumbrances whatever **__Encumbrance, 
existence of; See Suit, maintainability of j wes 
CREDITOR, rights of—Securities given by principal to surety; See 
Mortgage eee ie Se f aoet tis re 
. when can derive benefit fam securities given by principal 
` to surety; See Mortgage ~ ie =. ES af aes 


> 


128 
450 
607 


607 


607 
"607 


213 


213 
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bate l PAGE. 
CREDITORS, power of, in regard to appo’niment of liquidator in a volun- 

tary winding up; See Joint liquidator “a des se 521 
CRIMINAL ACT, meaning of; See Murder... 2& ae 240 


breach of trust—Accused mixing trust money with re own— 
Accused using fund promiscuously; See Jurisdiction ae . = «80 
breach of trust—Contract as to rendering accounts at a parti- 
cular place—Failure to fulfil the contract as a result of criminal act in 
respect of money ; See Jurisdiction... vie ees ae 80 
breach of trust—Loss, the consequence of ait if a factor - 
of the offence; See Jurisdiction ar ii ane ae 80 
breach of trust, jurisdiction. of Court to try an offence of— 
Criminal Procedure Code, Secs. 179, 181 (2); See Jurisdiction ... 80 


breach of trust, offence of—Necessary element—Overt act 


Being dishonesty; See Jurisdiction ... tee wie ine 80 
breach of trust, offence of, place, where committed; See 
Jurisdiction ` ss i s as geet fe) otk i 80 
CRIMINAL PROCEDURE CODE, Secs. 107 to 110, proceedings against. 
"the accused under, nature of; See Security for good behaviour. ... 142 
, Sec. 109—Accused’s inability to show any work— 
Out of employment; See Security for good behaviour... Ses 142 
, Sec. 109=-Attempt to conceal oneself to avoid ob- 
servation; See Security for good behaviour... ... Be ae eee 142 
as , Sec. i09—“ Give: a satisfactory account of him- 
self"; See Security for. good behaviour , E aa eed 142 
z ; Sec. 109—Person having previous conviction; See 
Security for gacd behaviour 142 
, Sec. 109—Question as to whether the accused does a 
` any’ work or how he earns his living, how determined; See Security 
for good behaviour ; 142 
- , Sec. 109, proceedings under—Order on a finding 
_ in respect of matter not alleged against the accused, effect of; See 
' Security for good behaviour $ l 142 
, Sec. 109 ct. (a), applicability of—Continuous act— ‘ 
` Momentary effort at concealment’ to avoid detection or arrest; See 
Security far good behaviour ase 142 
: , Sec. 109, cl. (b), applicabil'ty of; See Security for 
good behaviour =, Bai see 142 
, Sec. 145—Parties to the wroteddinin if accused; 
Sex Evidence ke ~ oe 479 
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saat 
































CRIMINAL -PROCEDURE CODE, - See. 145 (4)—" Decide "—Judgmerit_ n 
i3 Reason, if necessary—Brevity of judgment;-See Evidence,- reading > 
Xt over ies re eee’, stay Sues aw et Bg 75357 
- 147: Subse. (2)—-Magistrate’s -power; See 
‘© “Mandatory injunction ' n. > ae te Oe net 568 
. Sec. 147, Sub-sec. Deia if tan: cae one 
of the” parties to do" a positive act; See Mandatory injunction © 568 
E , Sec. 164— Statement ‘Statement “by -accused; See 
Murder AE e a Nyse oot Gg 3s 474 
g , Sec. 181 (2}—Liability to rerider ‘decouhts at ‘a’ parti- 
éular ae breach of fiust; ‘See Jirisdiċtion: w. « 80 
` , Set. ‘202—Issuiihg ‘samtnons without- «waiting for 
___xeport; See” ca discretion “4.6 vhs west a - 170 
> | Secs. 236, 237—Charge under sec! 302 L P: G.'and ~- 
condition’ aside Sec. 20f I. P.«C.} See Joint trial, = uso- ais 437 
as ` , Sec. 307—Conditions, necessary,  present—Effect ‘of e 
not raking seek. See Reference .. ee tp abin pee 2 1 320 
Seb, Sec. 307—High. Court, duty. Šk; See Murder ini AD 
EEEE E AE Sec. 307—Judge, if bound'to make a reference; 
Sbi See Reference ... Sieti seat wish yeti Gla Hayy eed 
Wien See, 307—Judge fetheg tos ss reference; See 
-*! Reference set ue 2 boenen gat. 320 
m pni «. 307_Reférence, ae can be mado Virdict , 
sof jury, if to be uc of justice; See Reference, 520 
- ra, Sec. 307—Verdict of jury. wrong— Justice to accused; * 
uw, See “Referenée aot ee 320 
a. Sec. 309, pon-observance of requirements of, effect 
of; See Joint trial... | ome, oe i 437 
Bie Bee: 342, effect- of Sen ae ‘with, provisions ~ 
of; See Accused, examination of, G 50 
— š Sec. 342 (1}Formal “ question—Examination of 
Les inguisitional nature; See Accused, exam'nation of % 101 
—=, Sec. 342 (1} Insufficient examination of accused, ' 
effect of; "See pee examination of $ 101 
x , Sec. 342 (1}—Question, nature of —' ‘Generally “Cin À 
cumstances appearing in the evidence’. Salient points; See Accused; 
eT examination of E a Ais ‘eee ee ne 101 
, Sec. 342 (1) Refusal to give the accused an “oppor!” > 
"N tunity to make a statement, effect of; See Accused,” "examination of 101 
, Sec. 356.—Evidence in Warrent cases; See Ilégality “" 352 


, Sec. 360—Reading over depositions of witnesses 
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ean . PAGE, 
CRIMINAL PROCEDURE CODE—{Contd} - = -> ae aa 
= while other witnesses are being examined; See Accused, commitment w. * 
of | on: aes oe ee re n wee T T wet 127 2 B93 
pa , Sec. 360; disregard of Provisions: of, effect ` ‘on ‘tial 
or ehghities ; S Megality |. Aas Oe ee se ES 882. 
n_i, Sec.” 360, if applicable to enquiry index section 145° 
of ii Codë; See Evidence Fe ve Tage, WETS BS eS Oe a 479 
cas > Sec. 360, if avant | to” peered únder section 
117; See Illegality se ee a TEMS op et er 959 
tt” Sac? 360, if shea ie See res Te th Bh a 


of . ome? 
, Sec. 360, non-compliance’ with the provisiche “SE, 








effect of; See Evidence ... 5 xe vee TO Sit 79 
tt Sbe) 360, object “af: “See Witness © :.. ” ” 1..7° "224 
slits ss) See, 360, _ommission to comply iih ainal a 
Procedure Code, Sec. 537; See Witness oy Pde renan 5224 
Loriant, Sec; 360 (1), applicability of, to précedings under‘ 
Chap.“ XII; See Evidence, reading over ge ee 9 tee Be ae “o 357 
- » Secs. 415A, 562 (i) Persons other than those con- oe 
victed under section 562 (1); ‘See Appeal Lasse Oe de 
, Sec. 443—Claim to be tried as a Esa Bush i 
subjeet Crown not objecting? See Appèal T Sas: oft (87 


ee , Secs, 443, 449 (1)—Magistrate ordering the accused — 


to be ‘aigdsaa a a Eora British’ subject—Crown not objecting; See 
abe t 


Äppeal ee o, ape m te Ses = » 


a Sec. 449 cl. (c), ` application for leave to appeal— . 


‘tes Question of statis,'when to be decided; See Leave to appeal . su 325 
~——~,' Sec. 449 cl. (c), application for leave to appeal 
under, where to be made; See Leave to appeal -. a eee Sa 325 
, Sec: 535—-No charge for stiches See Murder we 474 
Lz ; Sec, 562 (1), order under; See Appeal ... fie ig 45 
; Chap. XH, proceedings, nature of, under; See . 
Evidence PE rer mak Sb. ee aay. A wee , 479 


DEBT, ' acknoivledgment REEE of a Joint Hindu i See Pro- 





missory “note aa os 686 lids ae. ae 2 535 
to. a i 
E ~ for money paid, when arises; See Suit, maintainability ‘of. T 571 
DEBTOR, if, by parol or by conduct, represent that-he will be responsible ` i 
to assignee—Notices defective; See Actionable claim ... e, 176 


DEBUTTER—Rents of property applied for worship of diety for a ire ; 
Ao period; See Endowment ... si i h a aas 396 


Sr 
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PAGE, 


DECISION between co-defendants, when operates as res judicata; See | 


Endowment 


396 


, DECREE—Order tefüsing to entertain an application for execution on . 


the ground „of jurisdiction; See Jurisdiction ‘ 

= execution of—Costs in mortgage suit, how ea 
cedure Cade (Act V ék 1908, O. 34 R. 2—Order for costs passed 
before drawing up of final decree—Limitation Act (IX of 1908), Sch. 
I. Art. 182 Cl. (5)—Step in aid of execittion—Application not indicat- 


ing mode’ in which assistance was “sought. 


..The costs awarded in a mortgage suit follow the character of the amount 


A 


v 


decreed in the suit and form part of the entire decretal amount to be 
realised from the mortgaged properties. 

‘Costs in a mortgage suit are not to be treated as independent claims 
by the mortgagee irrespective of the rights under the mortgage; “put 
such costs should form part of the amount decreed in the mortgage 
suit to be realised in accordance with the procedure laid down in 
the Code. It ‘makes no real difference if the order for costs was 
pissed before the final decree was drawn up. 


Where the order of the High Court for costs of the proceedings was 


not incorporated in the final decree, it could not be executed as an- 


independent decree but will be realised from the mortgaged , pro- 


perties in the first instance. 


166 


An application for execution of decree not indicating the móde in ~ 


which the decree-holder wanted the assistance.of the Court to 
execute the decree, is not a step in aid of execution within the mean- 
ing of clause (5) of article 182 schedule I of the Act. MAHARAJ 
BAHADUR SINGH DUGAR v. BASIRUDDIN AHMMAD 

~, execution of—Foreign decree—Jurisdiction—Civil Procedure 


Code (Act V of 1908), Secs. 13, 44. 


:* Tt is open to the executing Court to whom a foreign decree had been 


i 


` 


‘ 


Le 


aN 


sent for execution under the provisions of section 44 of the Code of 
Civil Procedure to refuse execution on the ground that the Court that 
passed the decree had no jurisdiction to do so. 

The proyisions of section 13 of the Code of Civil Proceduré apply to 
decrees that are transferred to British Courts for execution under the 
provisions of section 44. PANCHKARI MAJUMDAR v. GIRIDHARI- 
MAL MOHESRI S: te 


s execution of, ordering—Court passing a decree and having 
territorial jurisdiction ovet property—Assignation of jurisdiction to 
another Court by District Judge—Civil Courts Act, Sec. 13 (2); See 


Jurisdiction -> ... S aie Sagi E fea od Sev Ness 


607, 


508 
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DECREE, form of—Decree declaring plaintiff's ‘shebait rights and his 
rights to profits appurtenant thereto and ordering him to be put in 
possession of the same profits—Right of co-shebait; See Deity, image of 128 

, if can be executed—Court which passes the decree and has 
territorial jurisdiction over property—Assignation of jurisdiction io 
another Court by District Judge—Civil Courts Act, Sec. 13 (2); See 
Jurisdiction ee des ae ce ee 166 


eee st oor 


, if can be had, for different right;See Ownership ie 72 
, if capable of execution—Order dismissing execution proceeding 

for want of prosecution; See Limitation zs tea e 159 
, if enforceable—Abšence of objection on the part of judgment- 

debtor; See Limitation g 


as S aa sé 159 
, if enforceable—Non-appeatance of judgment-debtor ; See 
Limitation , TE š zas oe Lee 159 
, setting aside of, by fresh suit—Enroneous decree; See- Party 290 
, setting aside.of, by .suit—Fals'ty of cla'm—Previous suit decreed 
-after contest; See Suit, maintainability of . .. , ae wi 281 
DEDICATION, inference of; See Endowment coon) baits i oe.. 396 
Hu valid—Deed, if necessary ;See Endowment m 396 
of properties in favour of Thakur, character of; See Shebait 22 
DEED exécuted by purdanashin lady—Evidence; See Compromise sd 213 
DEFAULTER, purchase by, at putni sale, effect of; See Limitation ois 149 
DEFENCE, genuineness of—Delay and quiescence—No attempt in obtain- 
ing cancellation of deed; See Mortgage’ at ies Sai 1 
DIETY, ‘if restoration of old one—Vijmantra—Matrika Mantra of Ekjata 
Tará used in worship of old image; See Deity, image of i ias 128 





, image of—Restoration—Different forms of deity—Treatment— 


Decree, form of. 


In a question whether the present image of the deity was a restoration 
. of old one, and the question turned upon whether the old image was 
that of Ekajata and the present image was that of Ugra Tara, 
the distinction being based upon the difference in the form of the 
two images and in the Mantras and Dhyans, and there were found 
‘some differences in the form of the present image as compared with 
the Dhyan of the former, and if the vijmantra of the former consisted 
of five letters, the deity formerly worshipped was the Ekjata Tara 
and not Ugra’ Tara, but -where there was nothing to show that thé 
‘Vijmiantra of ‘the’ old image consisted of five letters and that the 
Ul Gyatri or the Matrika Mantra of Ekjata Tara was used in ‘the worship, .” 
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eee PAGE. 
DIETY—(Contd,) © °° P Be pod SAJA 


of the old ‘mage, that‘ evidently the old image was worshipped ‘ag * 


PPE ERNE 


* Ugra Tara and the people concerned knew it to be so; 
Held, considering the circumstances, hát the hew image Was "neant fó 
be and tieated by the people concerned as a yestofation of the old oné.” 

Where’ the itage of a diéty has a commencement and is’ndéf Anadi, thé + 

>“ restoration, if not made ‘within the time prescribed, is blameworthy’and’ `t 
Y not altogether invalid. -In a question- as-to restoration of old image, 


the Gourt-has-to see whether it was -meant -to' be, and treated-by the 


4 . 


-oao eg Žas te un 


<:4 people concerned as restoration of the old one. 
* Where :thedecree declared the plaintiff's’ shebaiti: rights: and: hie rights 

** to profits apy urtenant theieto and ordered him to be- put in possession | -*- 
of the-same profits, without showing, how the plaintiff, should be put in 


+ 


possession : . 

. Held, that, the, Court should settle the sede in, which the right BE a 

co-shebait should. be exercised and worked out before passing the 

a decces, and should not leave the matter, to he determined in execution 
_ proceedings. KALI KANTA CHATTERJEE v. SURENDRA NATH 1 
CHUKRAVERTY paie, aa I 


z——, not Anadi; rentoon of, not made within prescribed time, effect 





zu of; See Deity, image of . . oes wea Sypatigeesyy au 128 
rx——, old image. of, restoration 6h Question to, be considered by Court; eat 
See Deity, image of — wes a eT , eas. 128 
, worshipped, if Ekjata Tara—Difference’ ia kefa ‘of two images ; 
and in, Mantras. and -Dhyans.—Vijmantra; See Deity, image. of, ae z. a28 
, DELIVERY, short, for vendor not fulfilling his duty under C.I.F. contract; p i 
See C, 1. F. Contract, moony ON, errr | wae 500 
of possession, writ for, passed ex parte, Court, if can recall 
See Review n.. Rte oh és a an 30g 
DISCLAIMER—Benamidar—No TOTA executed —Interest in oe E 
perty; See Limitation ia ans zs was ý É 149 


DISHONEST intention—Mere detention of deig Canal breach of 
trust; See Jurisdiction e, on ae sas as 80 


DOCUMENT, if.can be of mixed character—Transfer of mortgage and 


new mortgage; See Mortgage ...: my: aee d CE 1 
, inadmissible in evidence—Omission to take objection: See - 
Possession, suit for se we zac “il as 374 
——— of third party; recital in; as to one. of the paries holding 


JandAdmissib T'ty ‘n-evidence; S e Poasess'on, suit-for-i:2 © - uae + 374 
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DOCUMENTS giving information as to incidents of putni; adm'ssibility. 


in evidence—Documents coming from putnidar's vendor—Documents . 


produced at a late stage of the suit; See Brick-making ... ie 527 
DONOR, if can alter’ the appointment of shebait to the office; See 

Shebait . Sac: z & se 22 
DONOR, if can alter the rules Gini the Sede.’ See Shebait > ...- 22 


EASEMENT—Limitation Act (IX of 1908), Sec. 26—Ownership or ease: 
ment, if inconsistent claims. 
A plaintiff can claim ownership in a property and in the alternative a =- - 
right of easement over the same. 
In order to establish a right of easement it is enough for the plaintiff , 
to prove that he has been exercising the right without interruption 


without .express or implied -permission of the owner of the dominant: 


tenement and without secrecy or stealth, BEHARI LAL MUKHER- 


JEE v. ASHUTOSH BANERJEE ... ° a. = 379 
~, right of Proof; See Easement ` oe “ue 7 379 
ELECTION—Knowledge—Purdanashin Be See Owner- 
ship j ; a bs Se ais ae a *.258 
ENCUMBRANCE, - existence ri if gives a right to sue under the cove-. ' 
nant “free from all encumbrances whatever E See Suit, maintain- 


ability of ` ss E ee: Sas X Pae 571 

ENDOWMENT —Conveyance—Absolúte power—Consecration, wea g : 
Shebait—Trustee—Res judicata—Co-defendants—Conduct of  suit— 
Former abuse of trust by trustee seeking to prevent repetition of abuse 
—Deed of dedication, if necessary—Test of bona fide or ‘nominal 
endowment—Property, if trust property—Rent, appropriation’ of-—~" 
Absolute debutter ¢haracter, 

A conveyance of certain land was taken for building ‘Devalaya’ not ` 
in the name of the deity but in that of the would-be shebait. The 
vendee under the terms of the kabala was to have the right of gift 
and sale: TF : a 

Held, that, as to the power of gift or sale, the statement was that of. 
the vendor and those expressions were used to show that. an absolute 
right was being traneferred to the vendee. 

By consecration, the donor divests himself of his property. 

The position of a shebait is not the same as that of a trustee in Engtish 
law in whom the properly is vested. The shebait is only a manager, 
the property being vested in the deity. The possession and manage- 
ment remain with the shebait, and the right of suit is vested in the 
shebait though ‘the property is vested “in the Thakur. -| <7- +> 7 
a 


wy 
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ENDOWMENT—(Contd } : 

A decision as between co-defendants operates as res judicata, if it is 
‘necessary to decide any question between them to` give relief to the 
plaintiff. 

- A suit instituted for framing a scheme of management by B and. € :° 

$. (defendants Nos. 2 and_3 in the subsequent suit) as shebaits-against?. ^ 

other. shcbaits including A (the plaintiff in the subsequent suit) ‘and oat 
D (defendant No. 10 in the previous suit{ was dismissed as being. < 
non-maintainable. Tt Was there also held that the properties were 
not debutter and that there was no dedication of the same ‘to’ the’ 

Thakur ; 

Held, that as the conduct of the previous suit was not in the hands 
of C and as it was doubtful if he could have appealed against D 
who was a co-defendant, the former suit:did not operate as res- 

* judicata. oo . T as 
1TA former abuse of trust, in another instance, cannot be-pleaded against - - 
a ‘trustee who seeks to prevent a repetition of abuse, even if he were 
*’ formerly implicated to the same indefensible courses against which - * 
he is seeking to protect the property, though it would be a reason 
for excluding him from the administration of the property as shebait: 

“A deed is not necessary for valid dedication. Dedication may be in- .- 
ferred from application of proceeds and family conduct. 

The test of a bona fide or a nominal endownisnt. is to see how did’ 
the founder treat the property, or how have his descendants treated‘ 
it; has the income of the endowed lands been ‘continuously applied 
to the objèct of dedication. 

*® Whether certain property belongs to the alleged -trustee in his own 
right, instances of appropriation of such property by the alleged: 
trustee to his own use if they are numerous and extend far back into 
the past in a continuous series will be good evidence of his right; 
but if the instances are only recent or are few and far between they 
are not likely to be of much value, and may be treated merely as 
instances of abuse of trust. Each case depends upon its own circum- 
stances,’ 9 ` g 
The mere fact that the rents of a en property are applied for the 
worship of a deity for a long period may. not, be sufficient to establish . - 
the absolute debutter character of the property, because the worship 
of family deities may be and sometimes are carried on with thè in- 
come of a specified property belonging to the family. But such fact . 
may in certain circumstances have an important bearing in determin- 
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ENDOWMENT—(Conid.} ` 
_ ing whether the property is debutter or not. SRI SRI GOPAL JEW. 


THAKUR v. RADHA BINODE MONDAL ... Gs adi 


„ additional—New endowment, rules laid down for its. 


management and the.use of income; See Shebait 


„ deed of—Rules for appointment of shebaits and their suc-~ - 


cession—Successor in estate- or office; See Shebait oe fess 





specifically by founder; See Shebait bee Sis ats kis 
, founder ‘of, successor to, if ee appoint new shebaits for 
the management of the property dedicated by himself as additional 
endowment; See Shebait `.. be “eR raid 
, *£ bona fide or nominal—Test ; See. Endowment 
ENGLISH rule.of practice, if ‘applicable in India; See Compromise’ 
decree without -power of transfer—Civil Procedure Code, Sec. 60(n); 
EQUITABLE execution—Receiver—Villages conveyed under compromise 


See Execution er 
ESTOPPEL—Evidence Act (I of 1872), Sec. 115—Statement of lessor’s 
agent that lease permanent—Lessee’s erection of permanent buildings. 


Where the lessor of certain property, by his agent, in a letter to the 


lessee’s agent stated that “the lease executed by Mr. A. (ie. the 
respondents’ agent} dated the 22nd June, 1894, is a permanent lease, ` 


and gives you the right to erect buildings, but it does not entitle 
you to hold at a ‘fixed rate, and the rent ‘is liable to enhancement after 
proper legal notice,” and the lessees by reason thereof subsequently 
prop Á 


“ereéted pérmanent buildings upon the demised land: 


, founder of, successor to, if can alter any rule laid down. 


383 


Held; that*the lèttér was a representation of fact estopping the lessor ` 


from subsequently claiming that the lease was a yearly and not a 


permanent one. A. H. FORBES v. SIR L. E. RALLI 


543 


EUROPEAN British subject—Right to be tried as such, if can be qüd- ; 


tioned by the Crown at the appellate stage; See Appeal . 


EVIDENCE—Admitted, abnormality of signature in idia, sf 


See Will isis 
po Reading ova Orina Procedure Code (Act Y of 1698), 


Secs. 145, 360—' Accused > Non-compliance with provisions of sec- 
tion 360, effect of. f 
Per Walmsley and Greaves, JJ.: Section 360 of the Code of Criminal 


Procedure is applicable to an enquiry under section 145 of the Code 


subject to the qualification that in proceedings under that séction, to « 


each witness must be read over the deposition which he gives, bit” 


4 


' 
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ie is not necessary that either the parties to the proceeding cr their 

."pleaders should be present. - : ; sue this 

Per Walmsley, Greaves and Cuming, J]J.: The parties to the proceed- 

. ings under section 145. of the Code of Criminal Procedure are -not 
accused and their-attendance at the read'ng over of the evidence is ~ - 
not -necessary. 


Per Cuming, J.: Section 360 of the Code of Criminal Procedure is 


. , inapplicable to an enquiry under section 145 of the Code. 


An accused is a person charged with an infringement of the law for 


3 


* which he is liable if found guilty to be punished. : 


‘Proceedings under Chapter XII of the Code are quasi civil proceedings 


_ to. determine who shall be plaintiff and who defendant in the civil 

. suit and to prevent breaches of the peace. Po oe 

Per, Muketsi and Chakravarti, JJ.: The provisions of section 360 .of the 
Code ,of Criminal Procedure are applicable to. proceedings under. - 
section 145. ; j ca 

The word * accused ' is to be read in both its wider and narrower sense, š 
according to the context of the various sections. This word | has 


Been used in section 360 in its wider significance. 


R ` 


Per Mukerji, J.: , The expression ‘ accused’ means not merely a person 
who is accused of having committed an offence, and who is therefore 
an accused person in the narrow sense of the expression, but includes 
also a person against whom some accusation or allegation has been , 
made or some information has been received, by reason of which the 
Criminal Court is called upon to take action. In its wider sense it 
would include not merely persons accused of offences before a 
Criminal Čourt but also persons against whom proceedings are in- 
stituted under the Code of Criminal Procedure in any such Court. 

` Tt is not necessary in a criminal trial or inquiry that there should 

_ always be present in the proceedings a complainant or somebody wha: 
is in‘ the position of a complainant. i 5 

The Criminal Procedure Code deals with procedural law and a Court 
has' always inherent power to shape and mould its procedure in such 

“a way as may be necessary to meet the requirements of each parti- 
“cular case or class of cases. 

‘The provisions of section 360 Criminal Procedure Code are mandatory. 

Non- compliance with the provisions of section 360 Criminal Procedure : 
Code viliates a trial. 


Held’ by the Full Bench, that as in the present case the depositions of 


i 2 a a'a 2 
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EVIDENCE—(Contd.} 
the witnesses examined were not read over, the trial was vitiated 
and the case was remitted for retrial. NARENDRA CHANDRA 
RUDRA PAL v. SABARALI BHUIYA j 


, .additional-—Appellate Court—Reason. ; 

The i appellate Court is bound to record its reasons Be the admis- 
sion of additional evidence tendered before it. i ; 
If an opportunity be given to the defendant to adduce fresh, evidence 
in appeal, the plaintiff should also be given an opportunity, to adduce 
fresh evidence in suppor of his case. AHMED ALI v. MADHAB 

RAM NAMASUDRA : fines 

‘ admissibility in—Document between thi d parties- Reference 
as to one of the parties holding land; See Possession, suit for . ° . 

, admissibility in—Documents giving infromation as to incidents 
of putni—Documents coming from putnidar’s .vendor—Documents 
produced at a late stage of the suit; See Brick-making 

-, admissibility in—Statements by accused of selEezculpalsry 
nature and duly recorded under section 164 Criminal Procedure Code; 
See. , Murder 


i reading over—Criminal AEN Code, (Act: V of 1898}, 
Chap. XI, Proceedings under—‘ Accused ’—Criminal Procedure Code, 


. Sec. 360.(} Reading over evidence of witness in presence’ of accused 





—Judgment—Reason, if necessary—Criminal Procedure Code, Sec. 
145. (4) Decide '—Third Judge, if can refer a case to Full Bench. 


Per Buckland and Cuming, JJ. (Suhrawardy, J. Contra}: ` In proceedings 


under Chapter XII of the Code of Criminal Procedure, it is not 
obligatory on “the-Court to read- over`the deposition to the witnesses. 
The ‘provisions of section 350 (1) of the Code are inapplicable, as 


parties to proceedings are not accused. 


Per Buckland and Suhrawardy, JJ.: In proceedings under section 145 
of the Code of Criminal Procedure, the parties are entitled to require 
from the trial Magistrate a statement of the reasons for the decision 
sufficient to enable them to determine-whether he has or has not com- 
blied 5 with sub-section (4) of section 145 and directed his mind to the 
consideration of the effect of the evidence adduced. A degree of 


brevity “of judgment is not necessarily open to objection. 
Per Suhrawardy, J .t In ‘all cases where evidence is taken down under 


the provisions of section 356, Criminal Procedure Code, the require- 


ments of section 360 must be complied with. 
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EVIDENCE—(Contd.)} . - Seas 

The term ‘ accused’ means any person over whom the Criminal Court 
exercises jurisdiction. ” 

Per Cuming, J.: An accused is a person charged With. an infringement 
of the law for- which he is liable, if convicted, tò be punished. 

In a proceeding under Chapter XH of the Code of Ciiminal Procedure, 
“the law does not fequire that the Court should give any reason for 
the decision. ` 

Per Buckland, Jat “In casé of differencé with the judgment Br a Division i 
Bench, the third Judge before whom `a case is laid uniz section 429 
of the Code of Criminal Procedure, cannot refer, a point for decision 


Hi fto a Full Bench, ISHAN CHANDRA SAMANTA 3: HRIDOY ~ 


-KRISHNA BOSE — - ie nr a’) 
‘EVIDENCE ACT, Sec. 14—Words in will—Statement—Testatdy treating 
property as his own to dispose by ‘will; See Ownership ... : a 258 





, Sec, 91—Promissory note executed by Karta ge a Soini 
- Hindu fathily—Oral agreement as to liabi! ity of other meinbers not 
S we? 535 
- , Sec. -92 Proviso (6}—Antecedent documents, wher 
va letati accretions, if part of settled land; See AŠpėal 

‘to Privy: Council iest ihe es tec see > 386 
, Sec. 115—Statement: by lessor's agent that Ibe lase — 


„reduced to saines See Promissory note hs 








is permanent—Lessee’s erection of permanent building; See Estopiel 543 
EXAMINATION=Pro interesse suo—Person not a party to suit in which 
- receiver was appointed—Claiming title paramount to rèceiver—Di}- n 

cretion of Court. : , . R 2 E 
À. person not a party to a suit in which a receiver was "appointed, 
„ claiming a title paramount to that of party obtaining the receiver 7 
and who is prejudiced by having the receiver put in his way, can, 
apply to the Court for leave to come in and be examined pro interesse 5 
suo. The Court exercises this power of examination very sparingly 
and only in very špecial cases and under special conditions, 
When a receiver is “in possession of property under the process or 
ë authority of ‘the Court, his possession is not to be disturbed even by 
an ejectment under an adverse title without the leave of the Court, 
for the receiver's possession is deemed the possession ‘of the Court | 
‘and the Court will: not permit itself to be made a suitor in a Court 
of law. The proper and usual mode adopted under such circum- 
stances is- for ‘the party claiming an adverse interest to apply to the 
Court to be permitted ‘to come in and be examined pró interesse 


suo, 
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EXAMINATION—(Contd.) 
An examination pro interesse suo is never made unless the applicant 
shows diligence. el 
Soon after the institution of a suit by the EA for dissolution of 


partnership and for partnership accounts, the mortgagees (applicants 


in the case) went to ‘the Dhanbad Court to enforce theit mortgage.. 


They’ made an application in the Dhanbad Court for appointment of, 


a receiver of the mortgaged premises and obtained an order for the 
` appointment, which was set aside on appeal. Then there were 


certain insolvency proceedings in the Original Side of the Calcutta 


High Court. Then followed the present application in which the” ™ 


applicants contended that as mortgagees they had a title paramount 
to that of the persons who procured the appointment of the receiver 
and that they were entitled to be examined pro interesse suo and to 


establish their claim as mortgagees and to have the rents, issues and 


profits of the mortgaged properties already received and to be rè- 


ceived by the receiver, applied in satisfaction of the incumbrance ' 


held by them; 


Held, that as the applicants did not show diligence, and that as the-- 


mortgagees’ rights were to be established in the suit instituted in -:. 


the Dhanbad Court,, they could not be allowed to come in the suit 


i for dissolution’ of partnership and for accounts by petition for examina- ' 


tion pro interesse suo. SREEDHAR CHAUDHURY v. NILMONI 
~ CHAUDHURY ... an ii a ; ees 


pro interesse suo—Diligence; See Eraminaŭon oe 





pro interesse suo—Person not a party to suit in’ which” 


receiver was appointed—Person claiming title paramount to that of 

party obtaining the receiver—Prejudice; See Examination Aaaa 

EXECUTING Court, if can refuse execution of S ‘decree passed 
without jurisdiction; See Decree, execution of . as soe 

EXECUTION—Attachment and sale—Civil Procedure Code, 1908, SEC: 
tion 60 (n}—“ Right to future maintenance ’”—Liability to attachment 
thereof—Equitable execution—Receiver. | 

‘Where, in pursuance of a compromise decree, certain villages were 
conveyed to the judgment-debtor, without power of transfer, during 
the life-time of his brother, in order that he should possess and enjoy 
the income thereof in lieu of his maintenance : 

' Held, that the debtor's interest in the villages was under section 60(n) 
of the Civil Procedure Code, 1908, neither attachable, nor saleable, 


and that the proper remedy was the appointment of a receiver there- 


4 


` 
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of for realising rents aand profits of the property paying-out of the - 
same a sufficient and adequate sum for the maintenance of the judg- 
ment debtor and his family and app'ying the balance, if any, to 
_ the liquidation of the judgment creditor's debt. LAL’ RAJINDRA - 
NARAIN SINGH v. MUSAMMAT.SUNDAR BIB cua = a. -383 


; equitable—Receiver—Villages- conveyed ‘without power of os 





irdneler in bill of maintenance, under. compromise decree—Civil Pro- =. - 
cedure Code, , Sec. 60 (n); See Execution AE Se annaS FS ogy a SE BBF 
EXECUTION proceeding—Application for -ascertainment of mesne pro- 
e fits—Civil Procedure Code (Act XIV of 1882}, secs: 211,°212, and 244- 
—Decree thereunder for ascertainment of profits—Application: under - 
Civil Procedure Code {Act XIV of 1908), “for such ‘ascertainment—~ 
Proceedings in execution or-in suit—Order XXII, rule 12 -of the Civil 
Procedure: Code, 1908—Abatement by deatn of parties: ` ; » 
An application for the ascertainment .of-mesne profits in -pursuance of 
a decree made under. the Civil Procedure Code, 1882, is a proceeding 
in execution of that decree, and not a proceeding in a suit, and hence, 
under the Civil Procediire Code, 1908, Order XXII, rule 12, upon the 
death -of parties’-to the suit in which that decree was made, no sub- 
stitution of ‘new parties is necessary to prevent a possible abatement 
_ of the suit. KEDARNATH GOENKA v. ANANT PRASAD- SINGH- -339 
” proceedings, appliċatonė in—Civ'] ‘Procedure Code, O. 9, we 
applicability of; See Application, dismissal of. os “a f+ 286 
sale, setting’ aside of—Application made ae O. 21 R: 90- 


C. P. C.—Material irregularity in the publi¢ation of sale’ process— ' 


_ applicability of; See Application, dismissal of ... 4.5 + ael 286 
FAMILY .arrangemeat—Party not competent under law ‘to enter into ` 
transaction—Party has ‘no disposing power; See Hindu widow ` sè 341 ` 
i arrangement, essential of; See Hindu -widow ` m. av 3At 
FATHER mortgaging joint family estate, if binds sons; See Hindu law aa 
Alienation eee a: oor tae cect wae. E we 232 
e FEE simple, owner in and lessee for term—Zemindar and putnidar, rela’ 
tion between ; See Brick-making ae re sos sae 527 
FINANCIER of purdanashin lady compromising ‘suit òn any terms think- 
ing fit, if binds lady; See Compromise sis bss ors 213 


FOREIGN decree passed without ‘juriediction—Exécuting Court, if can i 
refuse erection: See Décree, execution of ... ae 508 

FORFEITURE of -icase—Conditicn -in lease as to ee in case of 
insolvenzy—Mortgagee - purchesing - leasehold cate Heis of -lessee’ 


adjudged insolvent; See Pro interesse suo we as wai 31 
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GENUINENESS of defence—Delay and quiescence—No - attenipt. HL 
obtaining cancellation of deed; See Mortgage;... © C aba eee d 
GIFT by Hindu widow in favour of next BE diviender: z 
See Hindu widow vis N 08g Se Tear r A 
in favour of co-sheba't, if and when’ valid; See Shebait -` “ties, 22 
*HANDWRITING—Admitted abnormality of signature in _will—Evidence ; 
See Wil. m E ay, BO 
HIGH COURT, a Court «f Record; See EES of Coat es, OP aa we BS 
y if can interfere „with exercise of discretion made propéiy 
gc: and. not arbitrarily by lower Court; See Suit, withdrawal of ws 186 
- > in case of contempt of Court, how „acts; See Contempt EE 
of Court, eet ive a ast kee 515 
, in case of contempt of Court, when “does iar aa 
See, Contempt of Court -... Bie, 6 Bae tay 7 eet a 515 


; in case of. ‚contempt of Court, when EA See Con-. 
tempt of Court By o oat va es ae? 55 
HINDU, LAW—Alienation—Hindu widow—Legal necessity Marriage of, 
daughter—Widow having money of her own.. , ` f 
„A Hindu widow in possession of her husband's estate is entitled to O 
employ the money of the estate for the purpose of defraying the 
marriage expenses of her daughter, even though she has in her hands 
money of her own., 7 
A sale by a Hindu widow of her husband's property for is ry 
marriage expenses of her daughter ‘binds the reversioner. SATISH i 
CHANDRA NAG `v. HARIPADA DE. |, - u e 209 
- Alienation—Joint family fropertyMortgage Pe jather— ote 
Son’ 8 liability “during the lifetime of father—Antecedent debt. . Faas 
A mortgage secured on ancestral and joint-property by a manager of a. 


joint family consisting of himself “and his sons, to pay, off prior 


Fed 


mortgages on the same property is one to pay off an antecedent debt 
and, thus binds the estate. A A 

The sons'- cannot set- up their rights against ‘their father's alienation ` 
for an antecedent, debt, or against his creditor's remedies for their, ; 
debis, if not "tainted with immorality. l 

The managing mefnber of a joint undivided estate cannot alienate i or 
burden the estate qua manager except for purposes of necessity.. 

H he is the father ‘and the other members are the sons-he may, by 
incurring debt; so long as it is not for an immoral purpose, lay the ~. 
estate open id be taken in- execution proceeding upon a decree for 

cp Payment of that debt. 
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If he purports to burden the estate by mortgage, then unless that 


mortgage is to discharge an antecedent debt, it would not bind more 


than his own interest. 


~ Antecedent debt means an antecedent in fact as well as in time, that is 


to say, that the debt must be truly independent and not part “of the i 


transaction impeached. 


This result is not affected by the question whether the father, who con- 


tracted the debt or burdens the estate, is alive or dead. BRIJ 


NARAIN RAI v. MANGLA PRASAD 
Joint family—Alleged separation—Entries ‘of ‘names of 
members in village-papers, Collectors’ books, etc.—North-West Pro- 

vinces Land Revenue Act (XIX of 1873}. 

Mere definition of shares of individual owners in revenue and village 
papers is not ‘conclusive in law that the family, to which such defi- 
nition refers, separated; and the North-West Provinces Land Revenue 
Act does not make such definition in a Settlement Khewat conclusive 
of the fact of the separation of the joint Hindu family concerned. 
MUSAMMAT BHAGWANI KUNWAR v. MOHAN SINGH 

Joint family—Mortgage of family property by managing 
member ‘“thereof—Suit for mortgage-decree—Civil Procedure Code, 
1908 Order XXXIV—Onus of proving legal necessity for mortgage— 


Mortgagee’s claim at hearing of appeal for decree on mortgagor's ` 


personal covenant—Discretion as to amendment of plaint—Respon- 


` dents not present at hearing of appeal—Costs. 
Where, in an action founded on a mortgage made of the property of 
a Joint Hindu family by the managing member thereof, the mortgagee 


claims a decree for the sale of the property, the onus rests upon him 


of establishing that the mortgage was legally necessary and for the ` 


benafit of the family. 


The Board wil! not entertain, in such an action, a claim for a simple 


money decree against the managing member upon his personal co- 
venant, where no such claim was raised in the original plaint, or 
advanced before the Courts in India, nor pleaded in the pririted case 
and grounds of appeal lodged by the appellant before their Lordships, 


nor will leave to amend the plaint be granted in such cake. 


Where the respondent lodges his printed case, but does not} appear at ` 


the hearing of the appeal, which is eventually dismi sed, ke is 
entitled to costs up to the loding of his case. GAJADHAR 


MAHTON v. AMBIKA PRASAD TEWARI ... ae: aes 


: 
2 
¥ 
; 
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Surrender by Hindu widow—Consent of next heir— 6 
l Conditions, necessary—Mithila school—Female succeeding to male— 

Interes: in moveable property—Gift of part of immovable property for 
maintenance—Compromise. 3 
To make a surrender by a Hindu widow, with the consent of the next 
heir (necessity being out of the question) valid, two conditions must 
be fulfilled. The first is that the surrender must be total, not partial. 
The second is that the surrender must be a bona fide surrender, not a 
device to divide the estate with the reversioners. In order to make 
an atrangement such a device, it is not necessary that the lady 
surrendering should take part of the property directly. An arrange- 
“ ment by which’ the reversioner as a consideration for the surrender 
promised to convey a.portion of the property to a nominee or nomi- 
nees of the lady surrendering, might fall under the description of a 
device to divide the estate. - 
The passage in Garth, C. J.'s judgment in Nabokishore v. Hari Nath : = 
“it not unfrequently happens, that a widow who is anxious to turn = 
her husband's estate into money, may arrange with the next heir of 
her husband for the time being, to alienate the estate to some third on, 
person for their mutul benefit," cannot be taken as quite accurate, 7 
in view of what was laid down by the Privy Council in Rangasami v. 
Nachiappa. 

A certain person. governed by the Mithila school of Hindu law, died 
testate leaving a a widow and daughter. The will gave his whole pro- . 
perty to the daughter subject to certain provisions to the widow. An 
application for letters .of administration by the daughter, though -con- 

. tested by the next reversioner A, was granted by the probate Court. 
A then instituted a civil suit, claiming a declaration that on widow's | 
death, he was entitled to the immovable property. This suit was 
compromised, and a decree was passed in the terms of the com- 
promise. : 

By the compromise the property was dealt with as follows: The rights 
under the will were given up. The moveable property with the 
exception of certain animals and a small amount of grain, was given, 
absolutely to the widow. The widow surrendered all right of suc- 
cession to the immovable property. A, the plaintiff, who by this 
surrender became, as nearest reversioner, entitled to the immovable 
property, made over half of that property to the daughters. The 
plaintif and’ the daughter each gave a small portion of the land to’ 


7 


the widow for maintenance, 
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Held, -that.the compromise being a bona fide one, the arr nzemerits T ar 
were not a device to divide the estate between the surrendering lady 


and, the nearest reversioner. 


That as under the Mithila school of Hindu law, a female succeeding to 
the miale took an absolute interest in moveable property, so what was i 
left to' or retained by the widow was what she was absolutely entitled 


to. = ' 


That there were good sonsiderations on both sides for the arrangement.. ; a 
That ¢ conveyance of sinall portions of land to the. widow for maintenance 
was unobjectionable. CHOWDHURY. SURESHWAR_ MISSER - , 
MUSAMMAT MAHESHRANI MISRAIN __.... sate ce 433 
7 ; Worship of household idols (Thakurs)—Control- by 
founder's (Shebait's) _heirs—Dedication of . property .to. idols— 


Removal of idols from dedicated shrine—Representation of idols, 





and of female members of founder's family, in litigation. o 

„A Hindu ‘idol! is a juristic entity, capable of suing ‘and being sued; and . 
dts -intetests are attended to by the person who has the deity in, his ; 
charge and who is, in law, its manager, with all the powers of manage- 
ment of the’ estate of an infant heir. The duties of piety, from the 
time of ‘the consecration, are duties to something -existing, which, 
though symbolizing the Divinity, has legally the status of a separate i 
juristic persona, Its position and rights must, therefore, as regards 
its preservation, maintenance and worship, be in the “charge of a 


human being, “who. is the Shebait (ministrant) custodian of: the. idol, 


: and thanager of its estate, : 

But such Idols are not moveable chattels, subje of property, nor, is _ i 
their destruction, ' ‘degradation | or, injury, within the power of the ` 
custodian for the time being : 

The will of the Idol in „regard to its location must -be réspeclëd: A 
and it is open to an Idol, acting through its Shebait, ‘to conduct its 

: worship in its own way at its -own place, provided the acts of Shebait, ENEY 


expressive | of its will, are not inconsistent with reverent and proper . 
conduct sf its worship. by, those members of the founder's family whe 
render service. and spay homiagè to it. 

Each of the ‘owners of a joint right of Sachriaine the worship of an . 
Idol is‘entitled to’ perform his worship in due rotation or by turns. 

In litigation relative ‘to the control and worship of ‘a Hindw idol, not . 
only. the Shebaits,-but'the idols themselves, and the female members," 
of the founder's family, must be adequately represented before “the . ' 
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HINDU LAW—(Contd) =... a See i : i ¢ 
Court. PRAMATHA NALH MULLICK v. PRADYUMNA KUMAR Boe 
MULLICK’: © 2” a Ps a ae >) 

HINDU widow—Legal TENE E of datighter—Widow having her a Y 
own: money—Sale of husband's propesty, for marriage of daughter; See _. ° 
Hindu” kav Alienahion a hee kia F ia PE 209 

Surrender—Gift by. Hindu widow in favour of rever-` , 
sioner, Heit of—Family arrangement. ` 

There aré two conditions which must be fulfilled to make a surrender 
by the widow with the consent of thé next heir (necessity being out of 
question) valid.- The first is’ that the surrender must be total, not 
partial. The second. is that the surrender must be a bona fide 
surrender, nota device to divide the estate with the reversioner. 

An alienation by a. Hindu’ widow is not absolutély void but is prima 
facie. voidablé at-thé election of the reversioners who may affirm it 
or treat it as a nullity without the ‘intervention of the Court or may 
ratify it.. i . 

A gift made by a Hindu doy even in favour of the next reversioner, 
if it does riot amount to a complete surrender of the widow's estate, 
ig not valid according to Hindu law... : 

. A family arrangement requires some consideration and.under the guise 
of a family arrangerhent a party cannot enter into a’ transaction which . 

7.3 he is not under the law competent to do and which may be beyond . 


his disposing powér. INDRA’ NARAIN MANNA v: SARBASOVA 




















DASI. . Rg Mihi Sine. ad ai we 2 341 
= , alienation by, effect of See Hindu Widow ... ie 341 
~ , gift by, in. favour of next reversioner—Partial surrender; R 
See ‘Hindu widow thes ate, sah h sa n ie 341 

, surrender by, with the consent of. next heir, cas valid; ` 
. See Hinds widow Sk AN Te Lage iS rae 341 
= 7 surrender by, with the consent of next heir, when valid; - 
< . See Hindu law—Surrender by Hindu widow ..... ie sou 433 
IDOL—Location; Sée Hindu’ Law_ Ee ir es ats 554 
. .Worship-Owners .of joint nahh of performing the worship; e 
` See Hindu Law `^ sate ve ae ists see 551 
„if can be removed from dedicated shrine: See Hindu Law ' ,- 551 
, if movable property ; See Hindu Law te T ae gE aaa 551 
, if'subject of property; See Hindu Law i. ae faey tne DON 
- .. interests of, who has the charge; See Hindu Law ` ... ae D 
a prerogative of; See Hindu Law Sii ge OP oa ADAN 








— representation of;.See Hindu Law | ee á < 5l 
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IDOL, rights and position of; See Hindu Law ae 
IDOLS, household, worship of—Control by founder's ‘dite Dadian 
- of property to Idols—Removal of Idols from dedicated shrine— 


Representation of Idols ; See Hindu Law 
ILLEGALITY—Criminal Procedure Code (Act V of 1898), See, 360, non- 


` compliance with the provisions of—Proceedings under section 117 


Criminal Procedure Code—Security for good behaviour-—Evidence, 
recording of—Criminal Procedure Code, Section 356. j 

Per Curiam: Disregard of the provisions of section 360 with regard to 
any trial or enquiry vitiates the whole trial or enquiry. 

Per Newbould, J: (B. B. Ghose J. contra.’ The provisions of section 


360 of the Code of Criminal Procedure are applicable to proceeding - - 


under section 117 of the Code, calling upon a person to show cause 


why he should not furnish security for good behaviour. 


Per B. B: Ghose J: In construing a matter of procedure, which does ` 


not involve any question of principle the Court is guided by the actual 


words of the Code. The provisions of section 360 Criminal Procedure ` 


Code are matters of procedure. ` 
Per Newbould, J: Sect'on 356 Criminal Procedure Code prescribes -the 
manner in which evidence is to be recorded ‘in warrant cases. SANA- 
TAN BHATTACHARYA v. KING-EMPEROR isi 
ILLEGALITY—Order without giving the party against whom the requisi- 
tion is made an opportunity of being heard;See Obstruction 
INDIAN COMPANIES ACT, Secs, 3 (1), 12—Application for alteration of 
» memorandum of association, where to be made; See Jurisdiction 
, Sec. 209—Voluntary winding up—Appointment of 
e liquidator—Creditor; See Joint liquidator ve 
, Sec. 209 Cl (2), application under—Appointment of 


joint liquidator—Recommendation of creditors—Discretion; See Joint 


liquidaor sei Si ae se i Py 
, Sec, 235—Order, when can be made; See Breach of 

trust 
INDIAN. SUCCESSION ACT, Sec. (7 Presumption } how can be rebutted ; 
e See Ownership we T ves eat ois oa 


, Secs. 174, and 175, difference between; See Ownership 
INHERENT power—Criminal Procedure Code; See Evidence’ 
power—High Court; See Contempt of Court:” ... 
INSTRUMENT, if liable to duty as a‘ transfer or mortgage—Court, how 
determines; See Mortgage à N aes aja 
INTENTION—Testator treating property a his own—Supplying of pur- 


chase money; See Ownership ae ar it at 
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INTENTION to adopt a son, to be given effect to; See Adoption bes 

INTEREST—High rate—Proof—Penal—Lease created before Bengal 

| Tenancy Act came into operation—Bengal Tenancy Act (VIE of 1885), 
Sec. 67. 

Where .a contract is- challenged as providing a high rate of interest, 
it is. necessary to prove that one party had undus advantege over. the 
other in the matter of settlement of the rate of interest. 

It is not penal in every case to stipulate for payment’ of interest on 


non-payment of rent within a certain time. 


A tenancy was created before the Bengal Tenancy Act came into opera- 
by a lease. It was headed as a raiyati kabuliat and was not for any 
term. The tenant and his heirs were not given any right to transfer 
the holding by gift, sale or will, and the holding was not subject 
to attachment in execution of decree against the tenant or his heirs. 
There was a condition that if the rent was not paid according to the 
instalments fixed'in the document every month, interest would be 


charged at the rate of 2 annas in the rupee per month: 


677 


PAGE. 
55 


Held, that the lease created raiyati tenancy without fixing any period. ' 


That the use of the word ‘heir’ in connection with the restriction of ‘the~> 


right of transfer, did not necessarily mean that the lease was a heritable ’ 


ae . tom’ ta 
one. Pore 


That the lease was from year to year, 


That. the landlord was entitled to recover interest at the rate mentioned - 


in section 67 of the Bengal Tenancy. Act and was not entitled to more. 
RAJ KUMAR BASU v. GIRINDRA KUMAR BANDOPADHYA, sa 


1, stipulation for payment of, on non-payment within certain 





time, if penal; See Interest ` ie ass see a 


ISSUE, raising of—Suit on promissory note—Original consideration. 

In a. suit-on.a_ promissory, note, the plaintiff was allowed to raise an 
issue as to: original consideration in the alternative, as the defendant 
was not prejudiced thereby. HARI MOHAN GHOSE v. SOUREN- 
DRA NATH MITTER Si bei wh ‘ai 

ISSUES, trial. of—Issue as to limitation, trial of, sufficient to dispose of 


the case; See Limitation wot iz a o pba 


JOINT Criminal Act—Acts of two persons’ in furtherance of common. 


intention—Liability of each; See Murder eek Leg vee 





family, if automatically dis Beer are men of guardian of 


piopeay: See Promissory note oak ee ii oy 





family property, liability of, in’ execution proceeding—Decree for 


531 


535 
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‘JOINT ‘family property.—(Contd.) - ` ye) O Bates 4 5 PE PAGE, 
payment- of father's ae not ENCE Hindu law—- - 
—Alienation -- $ : - - 232 


JOINT-LIQUiDATOR—Indian Secs. Act vi T 1913), Sec.. .209. 
Is. ”-(2) : (34 —Voluntary up—Creditors of Company—Person. not 
appointed as joint liquidator assuming duties of joint liquidator, right,” 

of. = are ge aS : 

Section’ 209 of the Indian Companies Act has established a new procedure _ 
giving the creditors greatly extended powers in regard to the appoint- 
ment of a liquidator in-a voluntary winding up. 

When. an application is made. under sub-clause Q) of section 209 oe 
the Indian Companies Act, the Court is not required to register. by . 

a formal order the recommendation of the creditors of the- company 
as to the person to be appointed joint liquidator. The Court may or 
may, not act under sub-clause (3) of section 209 on the resolution of ` 
the creditors. The matter is entirely discretionary with the Court. i 
“Till an order is made appointing a person to act as joint liquidator, such 
„person cannot take upon himself the duties of a joint liquidator and 
~the assumption of duties of a joint liquidator on the part of such a` 
‘person does not .give -him any right whatever: In re BHAGAT . 
BROTHERS LIMITED (in Liquidation) l vs saan D2 
JOINT trial—Criminal Procedure Code (Act V of 1898), Secs. 236 and 237 f 
—Charge, under one section, and, conticaion under another. ‘section, “of 
the Penal Code (Act XLV of 1860;—Joint trial—Mode of taking ` 
_ Assesors’ opinion under section, 309—Conditions necessary for- appeal- ` 
ing to Privy Council in criminal matters. as Š 
z$ „ Of the five apvellants, ‘jointly charged with murder under. section 302 of 
the Penal Code, and tried before the Sessions Judge and’ the three 
Assessors, the Judge came to the conclusion, upon the: opinion, which + 
he recorded, ‘of the Assessors that (a) the 2nd and 3rd-appellarits - 
were present at, ‘the scene of the murder, and committed the’ deed, 
. and therefore ‘convicted them under the said sections end sen- 
-tencéd them’ to deiith, (b} * it was doubtful - if ‘the © 
s Ist, “4th, and 5th ‘ appellants were present at or participated in the 
Ee eat but convicted them, under’ section 201‘ of he Penal Code, ` 
of causing evidence of the murder to disappear, and’ sentenced them 
~ “to 7 years’ rigorous imprisonment: Upon appeal it was contended that. 
(i) the Ist, 4th, and 5th appellants not having been charged under. i 
ae section 201 of the Penal Code, on which they had been convicted the. - 
whole ‘trial in-which they_ were jointly tried with the 2nd and 3rd. 


"VoL. XLI] "" + “INDEX OF CASES, 

JOINT TRIAL—(Contd.) Poi gi 
appellants was-bad, (ii) the opinion of.the Assessors not having been 
taken orally in the manner prescribed by section 309 of the Criminal 
Procedure Code (Act V of 1898), the trial was vitiated. , 

Held, affirming the convictions and sentences, that sections 236 and 237 
of the Crimina] Procedure Code amply justified the trial and convictions 


under the two distinct sections.of the Penal Code; (2) even apart from 


the trial Judge's. statement that the. requirements of section 309. 


of the Criminal Procedure Code had been duly observed, their nen-. 


observance. was nòt shown to have led to any miscarriage of justice. 


BEGU v. THE KING- EMPEROR vee eee) tL hae 


JUDGES equally divided .as to coriectness of decision of a EE N 


ference—Senior Judge; See Suit, maintainability, of 


* JUDGMENT '—Letters Patent of 28th December, 1865, Art. 39; See. x 


Religious ‘endowment at. oa 


in proceedings under section 145 Cr. P. C., what to . 


contain; See Evidence,. reading over 


JUDGMENT-DEBTOR -not appearing—Decree, if enforceable; ` See . 


Limitation ; B sei aoa ies 


not objecting—Decree, if enforceable y See.: 


Limitation ii at ty 
JUDICIAL DISCRETION—Criminal Procedure Code (Act: V of 18), 

Sec. 202—Magistrafe instead of waiting for report, ordering issue of 
summons—Order, validity of. à 

A Magistrate distrusting the truth of a complaint, directed an investigation 
under section 202 of the Code of Criminal Procedure.. Instead of 
waiting for the report, he issued summons against the petitioner 
under section 323 of the Indian Penal Code, as he-thought that the 
case cou'd no longer be kept pending: 

Held, that the order summoning the petitioner was not regular and 


should be set aside, as the action of the Magistrate was not the result 


of a proper exercise of judicial discretion on his’ part. KRISHNA > 


BALA DASI v. NIRODA BALA-DASI - 
JUDICIAL proceeding—Order under cection 202 of the Beil Wich ipat 
Act; See Obstruction sus si = 
JURISDICTION—Criminal biaieh of frust—Vente of inquiry or trial— 


Criminal Procedure Code’ {Act V- of 1898}, Secs. 179, 181 (2—Place, ` 


where committed—Overt act—No time or place fixed—Contract. 


Where. the accused is under a liability to render accounts at a particular 


place and fails to do so by reason of having committed an offente of - 


9 


» 159 


159 
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JURISDICTION —(Contd.) 
criminal breach of trust which is alleged against him, the Court within 
the local limits of whose jurisdiction that place is situate, may enquire 
into and try the offence under the provisions of section 181 sub-section 
(2) of the Code of Cr'minal Procedure. 

The complainant entrusted cer‘ain article to the accused in Calcutta, 
giving him instructions to sell them if he obtained fair price for them 
and to remit the amount to Madhupur where the complainant had gone, 
and also to adjust the account at Burdwan on complainant's return 
to that place. The accused sold the articles in Calcutta, remitted a part 

e of the sale proceeds to Madhupur, and when the timə came for 
adjusting the accounts, submitted a false account instead of paying 
in the balance of the sale proceeds : 

Held, that the Court of the Magistrate at Burdwan had jurisdiction to try 
the offence of criminal breach of trust. 

The jurisdiction of a Court to try an offence of criminal breach of trust 
is governed by'section 18] sub-section (2) and not by section 179 of the 
Criminal Procedure Code. Criminal breach of trust is not an offen e 
which counts as one of its factors the loss that is the consequence of 
the act. It is the act itself, which, in law, amounts to the offence. 

If the property which" forms the subject matter of criminal breach of trust 
or any part.of it was received by the accused at a particular place, the 
Court having local jurisdiction over the place has jurisdiction to deal 
“with the offence ; so also as to the place where the property or any 
part of it was retained by the accused. The Court within the local 
limits of ‘whose jurisdiction the offence was committed, has also 
jurisdiction. 

The place where the offence of criminal breach of trust is committed, is 
where there has been misappropriation or conversion or user or disposal 
of the property or where the accused wilfully suffers any other person 
to use or dispose of the property. 

In the case of criminal breach of trust, the overt act of the accused 
showing his dishonesty, is essentially” necessary to be proved to 
establish the offence, and till the time arrives when that act is done 
it cannot be said with certainty that the offence was committed. 

Mere retention of money would not necessarily raise a presumption of 
dishonest intention; it is only step in that direction. 

Where no time is fixed for the payment of the money or where no place 
is assigned for the keeping thereof, the accused cannot be said to have 


conmittéd the offence of criminal breach of trust for merely mixing 


PACE. 


i 
+ 
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JURISDICTION—(Contd.) 
the trust money: with his own and using the fund promiscuously. 
Overt acts that are necessary to be proved in such cases may be of 


various kinds. -~ 


If there is a contract that the‘accused is to render accounts at a particular 
place and falls to do so as a result of his criminal act in respect of 
the money, he can be said to dishonestly use the money, at that 


place as well, in violation of the express contract which he has made 


touching the discharge of the trust by which he came, by the money, 


and so commits the offence of criminal breach of trust at that place 
also. GUNANANDA DHONE v. LALA SANTI PRAKASH NANDY 
Decree, execution of—Territorial jurisdiction—Bengal Civil 

- Courts Act (XII of 18873, Sec. 13 (1) and (2)—‘Civil business’—A ppeal 
—Revision—Order declining execution on the ground of jurisdiction— 


Decree—Civil Procedure Code (Act V of 1908), Secs. 2, 47—Questions 


between parties. 


A civil Court which passes a decree and has territorial jurisdiction over 
property, .has jurisdiction to order execution of the decree as well as 
attachment and: sale of the property, though it be assigned by the 
District Judge under section 13 (2) of the Civil Courts Act to another 
Court. 


An order refusing to entertain an application for execution on the the 
“ground of jurisdiction, is not appealable, as not falling within section 
47 of the Code of Civil Procedure and as one not going into any ques- 


tion between the partes; it can be revised by the High Court. 


A obtained a decree for money against B in the Court of the Munsiff, 
2nd Court. The decree-holder applied for execution in the said Court, 
praying for attachment and sale of certain immoveable property 
situated within the jurisdiction of the Munsiff, 3rd Court as assigned 
by the District Judge. The territorial jurisdiction conferred upon the 
Munsiff, 2nd Court, by the local Government extended over the whole 
of the Munsiffi Chouki including the place where the property sought 
to be attached lay : : 


Held, that the Court of the Munsiff, 2nd Court, had jurisdiction to 
execute the decree and order attachment and sale of the property. 
That the order of the Munsiff, 2nd Court, refusing to order execution 
by attachment and sale was not appealable, but could be revised 
by High Court. ASIRUDDIN°’MONDOL v. RAM SAKHI DEBYA 

-Indian Companies Act (VII of 1913), Secs, 3 (I, 12 
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JURISDICTION—(Contd. ) Í 

Application for alteration of memorandum of association; here to be 
made. 

An application under section 12 of the Companies Act, by a company, 
whose registered office is in Kushtea in district Nadia, for altering the 

` memorandum of association of the company, is to be made to the 
Judge on ‘the Original Side and not on the Appellate Side, of the 

- High” Court. “THE MOHINI MILLS LIMITED 


Passing ex parte order for issue of writ for delivery of _ 


possession and recalling the writ; See Review 





Mas 


° Criminal Procedure Code, Secs. 179, 181(2}; See Jurisdiction 
JURY, verdict ‘of, reasons for; See Murder , ee y sad 
KARTA executing promissory note—Liability of oher merbes. See 

Promissory note 


owe 


of a joint Hindu ben ees of debt; See Pro- 
missory note bee 





ase 


—— — ofa joint Hindu faintly executing promissory aoe, if binds the 


: family by his signature alone; See Promissory note 


LANDLORD’ S right; when can be raised in suit for rent; See Ta suit 
LANDLORD and tenant, relationship of, _ denied—Enquiry, when to be 
made; See Rent suit ens 


LEASE, forfeiture of Condition in lease as to forfeiture in case of insol- 


vency-—Mortgagee purchasing leasehold estate—Heirs of lessee adjudged - 


insolvent; See Pro interesse suo 





not for any ‘terzh—No right to transfer the holding-—Holding ‘not 

attachable ‘in execution of decree; See Interest’. she 
LEAVE, ‘special, grounds for—Points not properly raised; See Morda s 
LEAVE TO APPEAL — Criminal ‘Procedure Code (Act V of 1898), ‘Sec. 

449 (Leave to appeal, when and by which Court, to be granted. 


An application for leave to appeal under clause {c} of section 449 of 


the Code of Criminal: Procedure is to be heard by the Division Bench 
and fot by the’ Judge who tried the case. ‘Before such leave is “granted, 
the “ question of’ status’ is to be ‘decided and if it be decided in 
favour of the accused, he is entitled as of right to appeal. A. H. 
TURNER alias ABU HOSSAIN v. KING-EMPEROR es 
TEGAL necessity—Sale of husband’s property for marriage of daughter— 
Widow having her own thoney; See Hindu Law—Alienation 


f Court to ty an offence of criminal breach of trust ` 


, if heritable—Use of ‘heir’ in connection with restriction of right 


e of transfei—Lease efor the passing of Bengal Tenancy Act—Lease 
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LESSEE erecting permanent building—Statement by lessor’s agent that aay 
the lease is permanent; See Estoppel .. see asi es 543 
LESSOR and lessee—Erection of permanent ‘Susie: by fame ee 
by lessot's agent that.the.lease is permanent; See Estoppel . ... .. 543 
LETTERS PATENT, cls. 36, 44 Sie, T ba? gis He nnna 1496 
, Bengal, Art. 41—Appeal; See Murder. rere ocan - 240 
of 28th December, 1865, Art. 39—' Judgment’; See. -- 
Religious endowment ae 4 bei, “EO Cee sa ae sake 628 


LIABILITY of each person—Joint criminal act—Common intention; See 
Murder ... . . ws si awe 240 

LIMITATION—Burden of Poe kere maintainability of—Purchase for 
another's ben: fit—No conveyance—Disclaimer—Limitation Act (IX of 
1908), Sch. I Art. 62—Surplus sale proceeds—Suspension of time— 


Plaint, amendment of—Purchase of putni by defaulter, ‘effect of. 


The plaintiff and defendants Nos. 6 to 27 -were putnidars undtr defend- 
ant No. 1, the landlord. On the 15th May, 1916, the putni was sold 
under Putni Regulation for arrears of rent and plaintiff and defendant 
No. 2 purchased it, the plaintiff paying defendant No. 2 Rs. 2,300 
for ‘the purchase. On,the 29th May, 1916, the defendants Nos. 6 to 9 
instituted a suit for getting the sale aside, making the present plaintiff 
and defendants Nos. | and 2 parties defendants. During the pendency 
of the suit, the putni tenure again fell into arrears and was put up 
to sale on the 16th November, 1916. In that sale, defendant No. 3 
became the purchaser. Defendants Nos. 6 to 9 as plaintiffs in the 
suit then applied for amendment of the plaint by adding a ‘prayer 
for setting aside the second sale. On the 24th January, 1917, defend- 
ant No. 2 with the knowledge of the plaintiff, withdrew the whole of 
the surplus sale. proceeds, viz., Rs. 8,999 and odd. On the 14th May, 
1917, the plaintiff instituted the present suit for setting aside the sale 
of the putni tenure, and for declaration of title fo and possession of 
eight annas share of the putni tenure.. There was also an alternative , 
prayer. 

On the 2Ist Feb wary,” 1918, the lower Court in the suit by defendants: 
Nos. 6 to 9, by its decree set aside the two sales held under the 
Patni: Regulation, 

On the 7th May, 1919, the plaintiff applied for amendment of plaint by 
praying refund of Rs, 2,300 paid by him to defendant No. 2 on’ the 

_, 15th ‘and 22nd May, 1916, in case the first sale be set aside. i 
`’ On the 23rd February, 1920, the appellate Court by its order upheld 
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PAGE, 
LIMITATION—(Conid.) 


the sale and set aside the decree of the lower Court in- the suit by . 
defendants Nos. 6 to 9. 

On the 3Ist May, 1920, „plaintif applied for amendment of plaint, 
' praying that defendant No. 2 be ordered to pay to the plaintiff half 
the amount of surplus sale proceeds withdrawn, by him: 

Held, that the burden of proof lay on the person alleging that defendant 


~ No. 2 was a benamidar for defendant No. 2 


That a claim for half the surplus sale proceeds was maintainable, 
though the tenure was purchased for the benefit of another person. 
e As no conveyance was executed by the plaintiff, the interest in the 
property remained in-him. Any disclaimer would not pass the 
interest to that person, and- the latter's position was that of a 


benamidar. 


That the claim for half the amount of surplus sale proceeds was barred 
by limitation ‘under article 62, schedule I of the ‘Limitation Act, on 
the 3lst May, 1920; when the amendment was applied for. 

That the period between 2]st February, 1918, when the sale was set’ aside 
by the lower Court, and 23rd February, 1920, when on appeal the sale: 
was upheld, could not be deducted either under Limitation Act or. 
under the principal-of suspension “of time under the circumstances 
of the present case. : ` 

Though the clam for possession of an eight annas share and for 
recovery of an eight annas share of the sale proceeds might be said ` 
to arise out of the same transaction, the cause of action was not 
identical. 

A Court should’ not amend a plaint when the effect is to take away 
from the defendant a legal right which ‘has accrued to him by lapse 
of time and other cases. In the present case, there were no special 


circumstances to outweigh this rule: 


That the -plaintiff was entitled to Rs. 2,300 paid to defendant No. 2 
for the purchase at the first sale. 
A purchase of the putni at a sale held under Putni Regulation by one 
of the defaulters is not void but voidable. 
_Under order 41 rule 33 of the Code of Civil Procedure, defendant 
No. 2 though not appealing, could get in the appeal preferred by 
defendant No. 3 against the decision of the lower Court, such relief 


as he was entitled to. NIRANKA CHANDRA ‘BOSU v. ATUL 
KRISHNA GHOSE x s sabus Sinais Kans W 


' 
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LIMITATION—{Contd.) i 
i Limitation Act (FX of 1908), Sch. I. Art. 5—Suits under 
section 128 (2) (f) of the Code of Civil Procedure—Suit under O. 37 of 
Code of Civil Procedure (Act V of 1908). 


Article 5 of the present Limitation Act is applicable to suits instituted 


under the summary procedure referred to in section 128 (2) (£) of the 
Code of Civil Procedure and does not apply to suits under Order 37 
Civil Procedure Code, the same being governed by the ordinary period 
of limitation, viz., a period of three years. RABINDRA NATH DUTT 
v. ABDUL AHAD & CO. ak esi 

Limitation Act x of 1908}, Sch. I, ae 120_Time, run- 
ning of—Declaratory suit—Publication of record-of-rights—Certificate, 

- signing of—Civil Procedure Code (Act V of 1908), O. 41 R. 22—Ob- 
jection not affecting decree—Decision of unnecessary issues, 

Ina suit for a declaration under section 42 of the Specific Relief Act, 
that’ the status of the defendant in respect of a certain tenure out of 
four tenancies is not that of a permanent tenure-holder as recorded 
in the record-of-rights, the period of 6. years as mentioned in article 
120, schedule I of the Limitation Act, should be computed from the 
date of the publication of the ‘xecord-of-rights, and not from the 
date when the certificate was signed. 

Though in the present case the decision as regards limitation was suffi- 
cient to dispose of the case, the Judge had jurisdiction to consider 
other issues in the case. 

Uuder the circumstances of the present case, the Judge finding that the 
plaintiff had failed to institute his suit within the statutory period, 
should not have proceeded to determine the question whether the 
tenures were one or separate. i 

A respondent is, under O. 41 R. 22 of the Code of Civil Procedure, 
entitled to support the decree passed by the trial Court. But it is not 
so open to him when the point at issue in the appellate Court does 
now affect the decree. MAHARAJA BAHADUR SIR PRODYAT 
KUMAR TAGORE v. BAL GOBINDA DITCHIT ei 

Limitation Act (IX of 1908), Sch. I Art. 183—Revivor— 
Transmission of decree—Civil Procedure Code (Act V of 1908), O. ZI 
R. 22, issue and service of notice under—Dismissal for want of 
prosecution. 

An application for transmission of a decree is not an act that revives 
a decree within the meaning of article 183 of the Limitation Act. 

In order to operate as revivor there must be a determination either in 


Express terms or by implication that the decree is still capable: of 
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LIMITATION-—~(Contd.) .- 


execution, -An‘order dismissing an execution proceeding for want of - 


prosecution does not imply that the decree is capable of execution,- + 


PAGE. 


Mere issue -and service. of notice under order 21. rule 22 of the ‘Code of: i.e. 


Civil Procedure do not constitute revivor -under article 183 Limitation -.. 


Act. pe tA ne i ; peN 
The absence. of any objection on the part of the ‘judgment-debtor ‘or 
his non-appearance does not amount to a determination. that the decree 
- z is enforceable. A further act has to be done by the Court and it mùst 
be at the request of the decree-holder and that is mentioned in order 
e21 rule 23 of the Code of Civil Procedure. 


A decree passed on the 25th July, 1904, in the Original Side of the- 
High Court was, transmitted tothe. Hughli Court for execution which ~ 


ended, on the 20th January, 1906.. The decree-holder in October 1917 


applied in the, High Court for transmission of the decree and on the. 
19th November, .1917, applied, for execution in the Hughli Court . - 


praying. that the present appellants might be substituted in. place of 


the original judgment-debtor who. had: died before that date and. also - 
for further executions. On that application notices were issued, upon . . 
the present appellants under order 21 rule 22 clauses (aj and (b) of - 
the Code of Civil Procedure. The notices were served on the appel- .. 


lants on the 19th December, 1917, but the execution case was dismissed. 
for want of further prosecution on 21st December, 1917. The present 


application for execution was presented on the 7th February, 1921: 


Held, that the application for execution was barred by limitation under . 


article 183, Sch. I of the. Limitation Act, AMULYA RATAN 


° BANERJEE v. BANKU BEHARI CHATTERJEE . as Sate 
Notice of Dearah survey proceedings—Allowing land to. 


be a, ‘and surveyed as appurtenant to defendant's land— 


Acquiescence ; See Ownership 


LIMITATION ACT, Sch. I Art. 5—Suit under S. 128 A (f) of the Code 


.- of Civil Procedure—Suit under O. 37 of the Code of Civil Proceduce; 


See Limitation a 


— Sch. I Art. aed sale Cision i half the 


amount of gurplus. sale ‘proceeds; See Limitation 
, Sch. I ‘Art. 120—Suit for declaration iist the status 


of the defendant is not that as recorded in the record-of-rights—Time, : 


computation of; See Limitation ass 
, Sch. I Art, 120—Suit for. declaration that the status. 
.of the didat is not, that- as recorded, in the record-of-rights; See 


Limitation age wee g a ase née “ans 
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LIMITATION ACT, Sch. I Art. 182 cl. (5}—Step in’ aid of execution— `` 


Application for. execution of decree not indicating the mode in which 
the: decree-holder wanted the resistance of the Court to execute the 
decree; See Decree; execution of see aoe 
; Z Sch, E Art. 183—Revivor—Application’ for trans: 
mission of decree; See Limitation 
, Sch, J Art. 183—Revivor—Issue and service of notice 
under O. 21 R. 22 of the Code of Civil Procedure; See Limitation ../ 
MAGISTRATE, if can direct a party to demolish a new wall raised on his 


land shutting out light and air from other party's house; See Manda- 


tory injunction eee exe Kore ax š 
MANAGER of joint family, when can alienate or burden the estate; 
See Hindu law—Alienation oo ‘a i 
MANAGING Director, investing money- of the Company—Mixing of 
ee of. judgment—Ratification; See Breach of 


trust . 


MANDATORY enactment, ‘if ere or ara oe Sec Witness . 


injunction—Criminal Procedure Code- (Act V of 1898 as 
amended by Act XVIII of 1923), Sec. 147 (2;—Raising of wall on one’s 
land—Shutting out light and air. 

Sub-section, (2) of section 147 of the Code of Criminal Procedure does 
not give a Magistrate any power of directing one of the parties to do 
a positive act by way of mandatory injunction: This power is 
analogous to the power of a civil Court to grant a temporary injunc- 


tion, The Magistrate has only the power to issue a prohibitory order 


restraining any person from doing any act interfering with the right of 


another where the Magistrate finds that it exists. 

A Magistrate has no jurisdiction to direct a party to demolish a new 
wall raised on his land shutting out light and air from other party's 
house. HARI MATI DASI v. HARI DASI DASI 

MARGINAL notes and sections; See’ Appeal 


MEMORANDUM of association, application for alteration of, where to` 


be made; See Jurisdiction ... ie ; 

MESNE. profits, application for ascertainment of—Decree under Civil Pro- 
cedure Code, of 1882; See Execution proceeding sate 

MITHILA School—Female succeeding to male—R’ght to moveable pro- 
perty; See Hindu Law—Surrender by Hindu widow 

MONEY, receipt of—Parties, position of; See Ownership 


decree, claim for, if. maintainable—Mortgage of joint family 





property by manager—Suit on mortgage—No claini in pleadings— 
10 
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MONEY DECREE—(Contd.) 


Plaint,. amendment of; See Hindu Law—Joint family “te 3 450 
MORTGAGE—Burden of proof—Real transaction different from apparent 

—Assertion of witness vitally interested—Corroboration—Civil Proce- 

dure Code (Act V of 1908), O. 41, .R. 27—Additional evidence in 

appellate Court—Document, execution of—Signature, placing of— 

Presumption—Defence, genuineness of—Deed not cancelled—Delay 

and. quiescence—Instrument liable to duty—Transfer of mortgage— 


Proviso for redemption—Securities by princitpal—Creditor—Surety, 


right.of, assignment of. 


~~ Per Mookeriee,'J.: The burden lies heavily upon those who claim: 
against the ‘tenor of a deed to establish by evidence that the‘ real‘ 
transaction was different from the apparent. 

Under order 4V rule 27 clause’ (1), the appellate Court may allow addi- ` 
tional evidence, if the trial Court has refused to admit evidence which 
should have been admitted and under clause (b), if it requires such 

< evidence to enable’ it to pronounce judgment or for any other sub- 


` 


stantial’ cause : 


Per curiam : ‘In this case additional evidence was taken in the appellate 
Court both on the ground that on the face of the judgment ef ther 
Court below there was a substantial cause and on the ground that 
there was some inherent lacuna or defect apparent on examination 


of the evidence, a 


Tt is not ‘safe to, act upon the assertions of a witness vitally interested 
in the result of the litigation, without independent corroboration. 

Per Mookerjee, J.: The placing of signatures of witnesses in a docu- 
ment purporting on the face of it to have been attested by witnesses, 
may warrant a presumption that they signed it after it was executed, 


in their presence, 


- Delay- and quiescence throw serious -doubts upon the -genuineness‘.of °° 
defence, when no attempt was shown to have been made- in obtaining 
cancellation of a deed. 

In determining whether an instrument is liable to duty as -a transfer ' 
only or to the full duty of a mortgage, the Court will look at the 
substance of the transaction and not merely at the form of the 


1 instrument. 


~~An introduction of a new proviso for redemption in the assignment of 
a mortgage is not generally. by itself suficient to constitute a new 


mortgage. : $ SA ae g er E 
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a 
MORTGAGE—(Contd.} $ 
A document may be of mixed character, namely, a transfer of a mort- 
gage as also a new mortgage, 
If the rights of a surety have in effect beem assigned, the assignee is 


entitled to enforce the remedies available to the surety: 


Per Curiam: A creditor can derive no benefit from securities given by- 


the principal to the surety unless: he can show a direct interest in 


them by contract or under a trust or unless both principal and surety- 


are bankrupt. BANK OF BENGAL ‘v. WILLIAM ARRATOON 
LUCAS ois als is j taik the 


PAGE. 


, new—Introduction of new proviso for redemption—Assign- - ʻe: 


ment of mortgage; See Mortgage 
, transfer of and new. See Mortgagé ... * 38 ea 
by deposit “of title deeds—Joint family business; See Re- 
ceiver : ai tis ea ise eas a 


by manager of joint family to pay off prior mortgages—~ 





Antecedent debt—Son's duty; See Hindu law—Alienation ... iis 

suit—Receiver to the property of an adjudged insolvent, if 

necessary party; See Party .. ae RE ca 

MOTOR. VEHICLES ACT, Rule TEET outside ‘Gla if 

can impose tax on motor vehicles’ plying for hire; See Tax ae 

, Rule 19, scope of; See Tax ... ate one 

MUNICIPALITIES outside Calcutta, if can impose tax on motor vehicles 

plying for hize—Motor Vehicles Act, Rule 19; See Tax ... wat 

MURDER—Conviction for offence for which no charge framed—Criminal 

Procedure Code (Act V of 1898), Sec. 333—Criminal Procedure Code, 
Sec. 164— Statement.’ 

Section 535 of the Code of Criminal Procedure is applicable to a case 


in which no charge had been framed of the offence of which the ac- 


cused has been convicted. 

The word ‘ statement’ in section 164 of the Code of Criminal Procedure 
is not limited to a statement by a witness but includes that made 
by an accused and not amounting to a confusion. 

Two of the accused made confessional statements which ° were recorded 
by a Magistrate : i 

Held, that the statements, though of a somewhat incriminating nature, 
were self-exculpatory and were duly recorded in accordance with the 
provisions of section 164 Criminal Procedure Code and were ad- 
missible in evidence. ABDUL RAHM v. KING-EMPEROR 

Penal Code (Act XLV of 1860), Secs. 34, 37, 114, 141, 149, 


474 
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MURDER—(Contd.) me 
302-—Joint Criminal Act—‘ Criminal Act,’—Abetment—Participation 
and joint action in actual commission of crime—Petition for special 
leave to appeal dispensed with—Points not properly raised at trial— 
Penal Code, construction of. f 

The doing to death of one person at the hands of several by blows; 
stabs or firmg under circumstances in which it can never be known 
which blow, blade or firing actually extinguished life, if indeed one 
only produced that result, is an offence which causes each one to be 
punished as a murderer. 

When a joint criminal act has been done by the acts of two persons in 
furtherance of common intention, each is liable for that joint criminal 
act, as if he had done it all by himself: ~ 

Section 114 of the indian Penal Code is not applicable for want of 
proof of abetment of the very crime, at the commission of which the 
accused was actually present. 

Section 34, Indian Penal Code, deals with the doing of separate acts, 
similar or diverse, by several persons; if all are done in furtherance 

~ of a common intention, each person is liable for the result of them 
all, as if he had them himself, for ‘that act’ and the ‘act’ in the 
latter part of the section includes the whole action covered by a 
* criminal act’ in the first part. . 

Section 37, Indian Penal Code, provides that, when several acts are 
done so as to result together in the commission of an offence, the 
doing of any one of them, with an intention to co-operate in the 
offence (which may not be same as an intention common to all) makes 
the actor liable to be punished for the commission of the offence. 

Section 38, Indian Penal Code, provides for different punishments for 
different offences as an alternative to one punishment for one offence, 
whether the persons engaged or concerned in the commission of a. 
criminal act are set in motion by the one intention or by the other. 

Section 149, Indian-Penal Code creates a specific offence and deals with | 

e the punishment of that offence. It postulates an assembly of five or _ 
more persons having a common object, viz., one of those named in 
section 141; and then the doing of acts by members of it in, prosecu- 
tion of that object. There is a difference between object and inten- 
tion, for, though their object is common, the intentions of the several 
members may differ and indeed may be similar only in respect that 
are all unlawful, while the element of participation in action, which 
is the leading feature of section 34, is replaced: in section 149 by 
membership of the assembly at the imë of the committing of the 
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MURDER—(Conid.) 
offence. Both sections deal with combinations of persons, who be: 


come punishab'e as sharers in an offence. 


Section 114, Indian Penal Code, is only brought into operation when 
circumstances amounting to abetment of a particular crime have first 
been proved, and then the presence of the accused at the commission 
of that crime is proved in addition.-: 

Abetment does not in itself involve the actual commission of the crime 
abetted. It is a crime apart, : 

Section 114, Indian Penal Code, deals with the case, where there has 


been the crime of abetment, but where also there has been actual | 


commission of the crime abetted and the abettor has, been present 
thereat, and the way in which it deals with such a case is this: Instead 
of the crime being still abetment with circumstances of aggravation, 
the crime becomes the very crime abetted. The section is evidentiary 
not punitory. Because participation de facto may sometimes be ob- 
scure in detail’, it is established by the presumption juris et de jure 
` that actual presence plus ‘prior abetment can ‘mean nothing else but 
‘participation. The presumption raised by section 114 brings the case 


within the ambit of section 34. 


If in addition of presence there is a proof of participation in the crime 
of ‘murder, -the accused will be convicted under gection 34 and 302 
Indian Penal: Code. ‘Participation depends ~on - the facts, but -it is 
not negatived merely because actual presence and prior abetment are 


proved, 


Particular and joint action in the actual commission of crime are, in 
substance, matters which stand in antithesis to abetments or attempts. 
A ‘criminal.act’ means that unity of ciiminal behaviour, which results 
in something, for which an individual would be punishable, if it were 


“all done by himself alone, that is, in a criminal offence. 


The criminal law of India is prescribed by and, so far as it goes, is 
contained in the Indian Penal Code. The Code has first of all to 
be construed in accordance with its natural meaning and irrespective 
of any assumed intention on the part of its framers to leave unaltered 
the law as it existed before. The Code must not be assumed to have 
sought to introduce differences from the prior law. It continues to 
employ some of the older technical terms without even defining them; 
as in the case of abetment. It abandons others, such as principal 
in the first or the second degree, but it should not be supposed that,’ 


because it ceases to-use the terms, it does not intend to provide for 
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the ideas which those terms, however, imperfectly expressed. One 
object which those who framed the Code had in view; was to simplify - 
the law. and to get, rid of the terms ‘ principal in the first degree’ | 


and * principal in the second degree.’ 


Quaere: Whether an appeal under article 41 of the Letters Patent, 


Bengal, to the Privy Council, is competent? 


Their Lordships of the Privy Council observed: “ They desire, how- 
ever, to say that they must not be understood as giving any en- 

e couragement to appeals in criminal matters ‘under article 41, where 
no point of law has been raised by the trial Judge, nor are appellants, 
who have chosen this mode of bringing their case before the Board, 
to assume that an application for special leave ‘to appeal’ as an alter- 
native will be ‘granted or even entertained by their Lordships.’” 

“Although in general hardly any thing could more conspicuously 
violate’ natural justice than to convict and sentence a man for an 
offence of which he was not guilty, it may be that irregularity alone 
is the proper term to use, when,. the facts being the same, the 
evidence the sare, the guilt the same, and the punishment the same, 
error has occurred in indicting him under the sections which charge 
an attempt at or-an abetting of the full offence, especially when this 


error could have been corrected in time, if-the accused had put -his 


counsel in a’ position to raise his defence clearly and-in due form =. 


at the trial.” `> 

Their Lordships of the Privy Council, in view of the gravity and urgency 
of the case, dispensed with a formal petition: for- special-leave to 
appeal:in a criminal matter. 

Points not properly raised at the trial are not points which, in ordinary 
circumstances, deserved much ‘consideration as grounds for special’ 
leave. BARENDRA KUMAR GHOSH v. KING-EMPEROR | 

Prosecution under section 302 Penal Code (Act XLV of 1860) 

~—Failure to prove motive—Probabilities—Criminal Proceditre Code 

(Act V of 18981, Sec. 307—Reasons for verdict. 


In a prosecution under section 302 Indian Penal Code, it is not necessary- 





for the prosecution to prove the motive for the crime. It is enough- 
if it is established’ that the crime was committed: When however- 
the proseéution puts forward-a substantive- case as to the. motive for- 
the crime, the evidence regarding-the motive has got to be considered 

in order to judge-of the probabilities. Failure to prove motive, how- - 


ever, cannot outweigh the positive evidence as to the crime, 


PAGE. 
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MURDER —(Contd.) ; 
In dealing with a case .rnder section 307 of the Code of Criminal - 
Procedure, the High Court has to give due weight to the verdict of 
the jury and also to the opinion of the Sessfons Judge. -. - 
If the Sessions Judge wants to ascertain from the jury their reasons for 
the verdict, he should put to them specific questions with’ regard 
to the issues of fact arising in the case and also .as. to the evidence - 


of particular witnesses. 


From the mere fact that the jury: were unable-to give their reasons 
beyond saying that they gave the accused the benefit-of doubt, the 
High Court cannot hold that’ the: jury had no’ adequate reason for e 
bringing a verdict of not er EMPEROR v. NISHI- KANTA - 


BANIKYA - : ee a a a ee E e y ee 35 
NEGOTIABLE INSTRUMENTS ACT, ‘Secs: 26, 27, -28.—Agent execut? 
ing—Principal, when bound; See Promissory note aranea + arde 535 


NORTH-WEST PROVINCES LAND REVENUE -ACT—Definition ofOfN. 
shares of individual owners in revenue and village papers—Separa-- ; 
tion; See Hindu Law—Joint family tE eee ae aa 591 
NOTICE, if ‘reasonable—Vendor's notice tò complete within five days— - 
Requisition of title answered and draft conveyance approved; ‘See Con- ' 
tract for sale of land ia T a ee Oua a cee = 334 
OBJECT in punishing for ~ contempt—-Process-server ` in execution: of- 
duty abused and- assaulted; See Contempt of Court he Dot i a 515 
OBSTRUCTION—Bengal-Municipal Act-(III B.-C. oft 1884), Secs.” 176, 
202—Order, a judicial proceeding—High Court, if can revise—Criminal `=- 
proceeding—Procedure—A cting on ` eport of- subordinate officer ` 
Commissioners, when protected from suit in civil 'Court-—Commissioners 
acting in ‘excess of -their powers—Party to be heard. ` 
An order made under section 202 of the Bengal Municipal Act of 
1884. is a judicial proceeding and the:High Court has power- to revise 
the order of the Magistrate. $ - 3 


A Magistrate exercising his power under section 202 of the Bengal Muni- 


cipal Act is not engaged in a criminal proceeding. No procedure is m 
prescribed by -the section. The provisions of the Code of Civil 


Procedure, where not inconsistent, are applicable. 

Section 202 gives the municipal commissioners somewhat drastic ‘bowers. 
The legislature has provided safeguards against the arbitrary exercise ' 
of these powers. One of the safeguards is that provided by section ‘176 
giving the person against whom the requisilion is made to prefer an 


objection in writing to the commissioners, 
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OBSTRUCTION. —(Contd.) 
Although undef section 202, the Magistrate is bound to act judicially, he 
is not debarred -for that reason ‘only. from -acting on a report’ made by 


a subordinate officer,’ 


In a proceeding under sectiori 202, if the commissioners obtain an’ order 


PAGE, 


from the Magistrate, they are protected from a suit in a civil Court by ` 


the provision of section 205. The legislature could never have intended 


to enable ‘a Magistrate to deprive a person of his right to a civil action ` 


for acts done by the Commissioners in excess.of their powers except 


by a: judicial order passed ‘after hearing the parties concerned: 


An order without. giving the party against whom the requisition is made . 


an opportunity’ of being heard, is illegal. NABADWIP MUNI- 
CIPALITY v. PURNA CHANDRA MUKHERJEE : 


OMISSION to take objection to the admissibility of document inadmie: « 


¿` sible in evidence;, See Possession suit for 

ORDER, subsequent revocation: of, effect of, on possession delivered in 
accordance with prior order; See Review ' 

„ validity of—Order setting aside sale—Order for satisfaction of 

decree—Civil Procedure Code (Act V of 1908), Sec. 47:0, 21 R.89-= 


Non-mention of interest in application for execution of decree. 





~. In an application to set aside an execution sale under O. 21, R. 89 of the 
Code of Civil Procedure, an objection by the decree-holder as regards 
non-mention of interest in the application for execution by mistake, 
comes: under section 47 of the Code of Civil Procedure. 
The order of the Court under O. 21 R. 89 of the Code of Civil Procedure 
setting aside the sale and certifying satisfaction of decree, is legal. 
° JADAB KRISHNA KUNDU v. APSARADDIN SARDAR ... 


dismissing execution -proceeding for want of prosecution—Decree, 





if capable of execution; See Limitation 


refusing to entertain an application for execution on the ground of 





jurisdiction, if appealable; See Jurisdiction 





refusing plaintiff permission to withdraw his suit, if can be 
attached in appeal; See Suit, withdrawal of re a 
under section 562(1) of the Code of Criminal Procedure; See 
Appeal 





without giving the party against whom the requisition is made an 





opportunity of being heard, nature of; See Obstruction aa 

OWNERSHIP—A ccretion—Reformation. on old site—Remission of revenue 
—Alluvion and Diluvion Act ux of 1847), Sec. 5-—Limitation— 
Pleadings. ` 


374 


349 


45 


611 
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OWNERSHIP—(Contd, ) 
Proof of ownership defeats the right by accretion which the law gives 
to an adjacent owner. 
The proprietor of a certain defined estate who loses the use of a‘portion `: 
of it owing to its temporary submergence under water and obtains in 
consequence from Government ‘under section 5 of Act, IX of 1847 a 
proportionate deduction from the sudder jama, is not thereby deprived 
of all right in-such portion and can recover it as a reformation on -its- 


old site on its reappearing above water. 


The plaintiff, who had notice of the Dearah survey proceedings and 
allowed ‘certain lands to'be demarcated and surveyed as appurtenant a 
to the defeadant’s land and made no objection to the same, is bound 
to prove that he has been in possession of ‘the lands and been dis- 
possessed by the defendant from it within 12 years of suit. 

A plaintiff cannot obtain a decree for the land under a right other than 
that which he himself sets up. RANI SARAT-SUNDARY DEBY v. 

J. W. LAIDLIE č ai hai af Ake Easa 72 


-Evidence Act (I of 1872), Secs. 14, 115—Conduct—Intention 

Election—Indian Succession Act” X of 1865 Secs: 173, 174, i 176," 
—Presumption—Knowledge.—Purdanashin lady. ‘ 

A will ran thus: * I do hereby direct that all properties movable 
and immovable: standing, in the name of my wife G including the 
housé No. 45......and all household furniture and articles of domestic 

7 use shall remain in the possession’ of my.said wife who shall during `’ 
her natural life -enjoy all the income and profits: arising therefrom. 
But my said wife shall have no. power to sell, mortgage or dispose .of . 
any ‘such property. -After the: death. of my said wife the same shall 
form. a part of. the residue and remainder of -my. estate and shall be 


divided equally amongst my sons.” 

The testator died in- 1890 and his widow in 1921. The executors after 
obtaining probate, administered the estate till 1907. The widow made 

‘a will bequeathing house No. 45 and twò other’ houses Nos. 46 and 
218 to the appellant. The house No. 46 was bought by the wife shortly 
before the death of her husband. The widow sold the house No. 218 _- 
in 1891 and for the better security of thé purchaser, the, executors 
joined in the sale. In October 1894, the widow bought No.’ 46 in her” 
own name. l ` 

By the’ will the testator gave his widow a life estate in his immovable 
propeitics, and a share equal to a son's ` share in the income of- his 

“i ' 7 a 
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business: and. the widow received. her. share in the income in accord- 


ance with the will: 


Held, that though the words in the will were not admissible as a. 


statement, the fact that the testator treated property No.. 45 specifically 


as being his to dispose by will was admissible as conduct on his. 


part in regard to the ownership of the property, Viewed as conduct, 
it showed what his attitude was shortly before his death and a Court 
might draw an inference as to his intention when he supplied the 
purchase money. . 

That as. the widow did not cause or peimit the executors to believe 
something to be true and to act on such belief, neither she nor her 
successors were stopped from denying the truth, 

That the presumption arising under section 174 of the Indian Succession 


Act, could be rebutted by circumstances. 


In the case of a pärdánáshin lady of slight education, when there was 


no evidence that the will was ever explained to her and the executors - 


never called upon her to make her election, the lady could not be 
said to -have the knowledge that was essential to election. 
Section 175, Indian Succession Act differs fiom section 174 in thatit 


only permits an inference, 


The receipt of money at any time did not render it'impossible ‘to place 
the parties in the same condition as if the money had ‘not been taken. 
INDUBALA DEBI v. MANMATHA NATH ROY see 

PARTY—Morigage suit—Interest in mortgage -security—Receiver—Ad- 

e judged insolvent—Civil Procedure Code (Act V of 1908), O. 34 R. į 
—Proviricial Insolvency Act (IH of 1907}, Sec. 16 Cl. (5}—Decree, if 
can be challenged in a fresh suit as being erroneous. 


In a suit on a mortgage, a receiver appointed to the property of an ad- 


judged insolvent, a legal representative of the mortgagor, needs not ` 


be made a party. 


A secured creditor is entitled to deal with his security as ‘though there - 


° has been no vesting in the Court or in the receiver. He can enforce - 


his security. in the same manner as- if section 16 of the Provincial 
Insolvency Act had not at all been enacted. . 3 
Per B. B. Ghosh, J. : ‘A decree cannot be challenged on the ground 
of its being erroneous by a fresh suit. JAGANNATH MARWARI 
v. KALACHAND BANERJEE “assign 
————Suit. relating to control and worship of Hindu Idol; See Hindu 


Law n ees oes one 


PAGE. 
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PENAL clause—Stipulation for payment of interesto non-payment 


within certain time; See Interest 





degree"; See Murder 
PENAL CODE, construction of; See Murder se ts 
, Sec. 34— Act "Separate acts, doing of—All done in 
furtherance of common intention; See Murder ... S . 
, Secs. 34, 37, 114, 141, 149, 302—Causing Fee at handa 
of several persons—Which person caused death not known; See 


Murder sea wes fe 


, Secs. 34 and 114—Section evidentiary, - not punitive— 
Presumption; See Murder ... ee 7 ooe 
, Secs, 34 and 149, Ta between; See Murder -... 
, Secs. 34, 302—Participation in murder—Actual pre- 
sence; See Murder “ Şi 
, Sec. 37, T E of; a Menke 
, Sec. 38, scope of; See Murder ~.. sane sats 
, Sec. 114—Actual commission of crime abetted—Abettor 


present; See Murder 


- : Sec, 114, applicability of—Want of proof of abetment 
of crime--Accused, actual presence of; See Murder wis eae 
, Sec. 114,. when applicable; See Murder 


, Sec. 146—Separate sentences for rioting and hurt; Sea 





Separate’ sentences 
, Sec. 149—QObject and intention; See Murder 
, Sec, 149, scope of; See Murder .«.. 
, Sec. 302—Failure to prove motive—Positive evidence 


as to crime; See Murder 


, Sec. 302—Motive for crime, if to be proved; See - 


Murder 


, Sec, 302—Prosecution putting forward substantive case 
as to motive for crime—Evidence regarding motive to be considered 
in judging probabilities; See Murder 

——, Sec, 34!1—Defence of accused—Exception; See Wrong- 
ful restraint oy: He ote PA fa 

, Sec. 341—Good faith—Lawful- right; See Wrongful re- 
straint 

PERSON not appointed as jeint liquidator assuming duties of joint 


liquidator, effect of; See Joint liquidator ace uss eee 
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453 


Code—’ Principal in the first degree '—' Principal in the second ` 


240 
-240 


“240 


240 
240 


240 


471 


240 
240 


633 


633 
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PAGE. 
PLACE, where the offence of criminal breach of trust is committed; : 
~ See Jurisdiction ... “a deg sxe ot any. 80 
PLACING of signatures of witnesses—Document purporting to be attested 
` by witnesses—Presumption ; See Mortgage os ads bee. 1 
PLAINT,. amendment of—Effect of amendment is to take away legal .- 
right of defendant—Time, lapse of; See Limitation . sa 149 
POSSESSION, delivery of, Writ for,. passed ex parte, Court, if can zd z 
See Review sn pate Shey oie ee nis ae 349 


, suit for—Presumption—Property purchased’ by son during 
H father’s lifetime—Recitals in documents of third parties, if admissible 
in evidence—Omission to object, effect of. 
If any -property is purchased by a son in his name, during the father’s.. 


lifetime, the presumption will be that the son acquired it for himself 


and that it was not the family property. 


A document between third parties in which mention is made of one: 
of the parties or his predecessor as holding the land lying on the 
boundaries of the land belonging to ihe executant of the document 
is inadmissible-in evidence. 
An omission to take objection to the admissibility of a document in-' 
admissible in evidence in time, does not make it admissible. 
“The omission to‘ take objection-to the admissibility: of a - document 
beconies fatal only in ‘cases where if the objection is taken in time, 
any defect in its admissibility can be cured and the document made ; 
` admissible. CHOONI LAL KHEMORI v. NILMADHAB BARIK ... - 374 
è PRESUMPTION—Placiag of signatures of witnesses—Document purport- 


Ing to be attested by witnesses; See Mortgage ... in 1 
mmo purchasing property in his name ae father’s 
lifetime: See Possession, suit for a; iis Aaa ai 374 


PRINCIPAL, when bound—Agent executing promissory note; See Pro- 


missory note ee wis sia sb Beer oh ies 535 


in the first degree '—' Principal in the second degree’; 


° See Murder sis jx 2 sa ee ead 240 
PROCEEDINGS, stay of, ie for, by ere court, P on primary. g 
Court's jurisdiction to deal with proceedings; See Review ve, 349 


for taking security for good behaviour—Record to consist 


of what; See Security for good behaviour cata me he 142 
PROCESS-SERVER, assaulting, i!l-treating or threatening; See Contempt , 

of Court os ota “se 515 
PROFESSIONAL man, edie: of, discussed; See Will 1%, wa + 300 
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PRO INTERESSE SUO-—Forfeiture of lease—Lessor becoming insoldent— ` 


Receiver’ appointed in mortgage suit—Practice—Summons. : 
One of the conditions in the indenture of lease was that if the lessee 
or any of his heirs, executors, administrators or “assigns ‘become ine *"" 
solvent or bankrupt, it should be lawful for the lessors to re-enter the 
sa demised premises at any time thereafter and re-possegses and enjoy the 
same, After the mortgagee purchased the leasehold premises in execu- 
tion of his mortgage decree, the heirs’ of lessees were adjudged in- ` 
solvent. The lessor now wanted an order pro interesse suo and pray- ` 
ed that ‘the official receiver who was in possessien of the leasehold 
premises by virtue of an order in the mortgage suit, should make over _ 
possession to him. 
‘ ` Held, that as there was no insolvency of the person who was the present ` __ 
lessee and was possessed of “the Íeasehold term, the léssor could ‘not 
invoke the clause letting in the right fo a forfeiture. 
That such a declaration as was sought by the lessor could not be made 
in a summary manner on summons in chambers. HAZARIMULL 
HIRALAL v. SADASUKH PARRUCK & CO. ... a ee a 


order, if can be made in a summery manner on 





summons in chambers; See Pro interesse suo i Daa oe i o OAL 

“PROMISSORY NOTE—Execution by karta of a “joint Hindu Families ‘ 

Note _ signed ` by “karta—Other members if liable on notée—-Other 

members, if liable’ for debt in suit on promissory note—Acknowlëdg: 

ment by karta, if binds other members—Guardian, appointment óf, 
effect ofe ` í ‘ ; ; ; 

There is no automatic disruption of a joint Hindu family upon appoint- i 
ment of a guardian of the property of a minor member. i 

Notwithstanding sections 26, 27 and 28 of the ‘Negotiable Instruments 
` Act where a person is to be bound by a negotiable instrument made 
on his behalf by his agent his name must appear upon it as a person 
to be bound thereby. í E 

A karta of a joint Hindu family cannot bind the members of' the family 
. by his signature alone in the promissory note, no other names appear- 

. ing upon the document as those of persons to be charged. ` ‘Other `` 
members are liable in the suit on promissory note executed’ by the 
karta on an entirely different cause of action, namely, on ‘debt. ` 

Oral evidence can be adduced to prove this d'fferent cause of action, as 
the agreement entered into by the karta on behalf of the other 
members of the family was not reduced into writing and therefore 
section 9] af the Evidence Act is no bar.’ 


Ú 
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PROMISSORY NOTE—(Conid.} 
A karta of a joint Hindu family has the lee authority to adnawledve: 

a debt as he has to incur it and the acknowledgment need not be 

expressed as having been made in his capacity as karta. HARI . 

MOHAN GHOSE v. SOURENDRA NATH MITTER  ... 535 
PROMISSORY note executed by karta of a joint Hindu family, if binds 

the family by his signature alone; See Promissory note... ae 535 

note, su't on—Issue as to original consideration in the 

alternative—Prejudice ; See Issue, raising of a ie sag 531 
PROOF —Assertions of witness vitally interested 'n the result of litigation 

—Independent corroboration; See Mortgage osi wi 1 

Contract challenging for ‘providing high rate of interest; See 
Interest x sa 453 
PROPERTY, if belongs to trustee in his own R ‘See a enn Ns 396 
, if debutter—Rents of property applied for worship of deity 
for a long period; See Endowment ... dis ces eae 396 
. interest in—Benamidar—No conveyance executed—Dis- 

claimer; See Limitation Fe sae asi es 149 
PROVINCIAL INSOLVENCY. ACT, Sec. 16 Cl. (5)—Secured creditor's 

right to enforce his security; See Party l 290 

| PUJARI of Thakur; See Shebait ~... i a eo, 2 
s- . of Thakur, right of; See Shebait see wes a 22 
eee URCHASER -digcovering defects in property before conveyance, remedy 

of; See Suit, maintainability of Biss de he tas ‘ive 571 

i discovering material defects after conveyance, remedy of; 

See Suit, maintainability of es se ass 571 
PURDANASHIN LADY—Advancing of money ee litigation; See 

Compromise we i +e 213 

Deed, execution of—Evidences See Compromise 213 
, f bound by act of her agent—Agency, proof of: 

See Campori : wis is on uit 213 
PUTNI lease—Terms, if and when can be altered; See Putni sale 295 
PUTNI REGULATION, Sec. 11 Cl. (a}-Express authority—Putni patta, | 

®construction of; See Putni sale aie ssi re 295 

sale—Effect of purchase by one of the defaulters; See Limitation 149 
sale—Resumed chowkidari chakran land, if passes—Grant of 
separate putni of chowkidari chakran land to original putnidar— 

Assessment of separate rent—Putni Regulation (VIII of 1819}, Sec. If 

—Express authority. 

A putni talug M was created in 1820. The rent was. fixed at the rate 
of Rs, 2654 per annum payable in certain instalments. The Chowkidati 
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PUTNI SALE—(Contd.) 


chakran lands situated within the putni taluq were resumed under the. 


Village Chowkidari Act and transferred to the zemindar under section 
50 of the Act subject to the'payment ‘of Rs. 108—la, the amount 
of assessment made on those lands. In 1899 by ‘a'patta executed on 
behalf of the zemindar, these lands were settled with the owner of 
the putni talug M, on receipt of a salami and at a rental of Rs. .135-4 
as. Out of the amount fixed as a.rent, the grantee was to pay to 
the collecting panchayet Rs. 108-la, and the balance of Rs. 27-3 
direct to the zemindar. In 1906, the putnidar sold his putni interest 
in the resumed chowkidari chakran lands to defendant No. 1, who 


_ were put in possession. Subsequently for arrears of rent, putni talug 


M was sold under Putni Regulation and was purchased by the plaintiff. . - 


Tn a suit by the plaintiff for recovery of possession of those chowkidari 

chakran lands on the ground that they passed with the original putni: 
Held, that the plaintiff was entitled to the chakran lands, notwith- 

standing the sale of those lands by the defaulting putnidar. 


It is open to the zemindar and putnidar to alter the terms of the original . 


putni if they choose to do so. 

Chowkidari cha’ ran lands resumed by Government „and transferred 
to the zemindar under the Village Chowkidari Act, pass by virtue of 
such transfer to the holder of a putni potta of the mouzahs under 
which such lands are situate. 3 

The following clause occurred in the putni-potta of 1820; ' If the land 
be transferred by gift, sale or succession the costs whatever may be 
incurred by the Raj estate for making an enqu‘ry as to who is the 

~ person in possession for the time or whatever loss may be suffered 
_by the Raj estate on account of the name of the present occupier 
not being registered shall be paid by the present occupier without 
objection : y 

Held, that this could not be construed to be an express authority within 
the meaning: of section 11 clause (1) of the Putni Regulation, by the 
zemindar to transfer the chowkidari lands so as to disentitle him from 
se'ling these along with the putni. 

That these provis’ons referred to the circumstances which would happen 

“if the putnidar makes such a transfer. 

Held also, that the purchaser was entitled to the putni as created in 1820 


and the plaintiff was entitled to possession of the chowkidari chakran 


lands as being part of the putni, though in the sale proclamation: 


‘the chowkidari chakran lands ‘were not ‘mentioned, the rent which 


` was started to be-due on account of the putni was the amount payable 
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PUTNI SALE—(Contd.) 

under ‘the: original putni grant of 1820 and the extra amount of Rs. 27 

odd which the: zemihdar was'entitled to get under the terms of the 

potta of .1899-was: not mentioned. BANGHAN BARANI DEBI v. 
UMESH CHANDRA ROY = 3 auer o a ake fm spe 295 


‘sale, effect ‘of-Resumed-chowkidari chakran land, if passes—No 





mention- of chowkidari chakran land in sale ‘proclamation; See Putni 


gales ers. rg: PE ee aes D OPES i di 295 


sale, effect of}—' Resumed chowkidari ‘chakran ‘land, settlement 





of, with ‘putnidar—Sale “of chowkidari chakran’ land, by putnidar to` 
third pèrson ; See`Putni sale ~~‘ 1: ie fee f 295 
taluks, “hature ‘of; See Brick making es ee as 527 
PUTNIDAR; if competent to use or lease out land for ‘manufacture of 
bricks’ ‘Seé Brick’ making = tage Sie eae E 527 
“right ‘dfUse of land not threatening complete destruction of 
property——Use ‘of land not thieatening endangering rent; See Brick 
making eee OS tat os K ae dwi 527 
RAIYAT, ‘if can refuse: performance of contract—Raiyat refusing to 
accept lease—Heirs of under-raiyat, willing to execute a fresh Kabuliat ` - 
—Stipulation with’ under-raiyat to grant bee ‘lease “after -expira- 
tion of 9 years; See Contract ° ` ae ae A ou. 604 
RAIYATI teńancy—Lėasė before the passing of Bengal Tenancy Act— 
Lease not for any term—No right to transfer the holding--Holding E 


not attachable in execution of décree’; See Interest °° 1.0 2: > 0° 2+ 453 
RATIFICATION—Knowledge; See Compromise ....- ean T et 213 
RECEIVER—Accounts—Debateable questions; See Suit, maintainability : 

eb aa * -S. de 2 REO age E a -571 

; Appointment—Object ; See Suit, maintainability er 571 


Mortgage by debosit of title deeds—Joint family business. 
A suit was brought-on.a mortgage. The mortgage was by deposit of 
title ‘deeds by the karta of a joint Mitakshara family, The, amount j 
advanced was a very large sum of money. The adult members of 
2 the joint family were aware of the deposit of title deeds by the karta. : v 
Although the „overdraft was upon the banking account of the limited 
company, the money was used for the purpose of the joint family , 
business : ss a _ , g i 
Held, that tider the circumstances, the. jaz had Jereo to appoint 
a receiver-of the mortgaged - property. RAM KUMAR LAL v. 
CHARTERED BANK OF INDIA, AUSTRALIA AND. CHINA e 203 


—Possession, nature of; See Suit, maintainability of. a 571 
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RECEIVER—Representation ; See Suit, maintainability of `. 0 0 nmo 


Villages- conveyed - without ‘power of transfer in lieu of 


4 


maintenance, under compromise decree—Civil Procedure Code, ` 


z 


Sec, 60 (n); See Execution ... a on ae wee ‘ 
, appointment of—Discretion—Mortgage of joint family 





business by deposit of title deeds; See Receiver 


, conduct of, how challenged; See Suit, maintainability of 





in possession of property, rights of; See Examination ... 





of leasehold property—Rent; See Suit, maintainability of - 


RECITAL in document of third party, as to one of the parties holding 
land—Admissibility in evidenge; See Possession, suit for ... ios 


REFERENCE—Criminal Procedure Code (Act. V of 1898), Sec. 307— 


Making reference, if obligatory—Dissent from jury as to character of ` 


offence—Failure. to refer, effect of. > 

Per Curiam: The Sessions Judge in his charge to the jury summed 
up for an acquittal’ of- the two appellants. The jury brought in a 
unanimous verdict of guilty under section 302 I. P. C. in respect of 
the appellant M and under section, 328 I. P. C. in respect of her 
brother,. another appellant. The. learned Judge observed that the 
differentiation of the -cases of the two accused by the jury did not 
appear to him to be justified and stated: “If the accused are at all 


guilty, then they are both certainly guilty‘ of murder.” -In his charge. 


too he had given his ruling that if the two accused knew they were 
administering aconite they were guilty .of murder and the charge 


under section 328 was unnecessary : . y : 


Held, that after this clear and definite expression of opinionʻon the part’ 


of the Sessions Judge both to the jury and his judgment, his duty 
under the law was to “make a reference under section 307 of the Code 
of Criminal Procedure. 

That in the present case it was not found necessary for the High Court 
to direct the Judge to submit the case to the High Court for con- 
sideration under section 307 Cr. P. C, 


G 


Per Mukerji, J.:, it is ordinarily a matter entirely within the discretion oe 


of the Judge as to whether he should make a reference or not. 
Where the conditions necessary for the application of section 307 of 

the Code of Criminal -Procedure are present, it is obligatory upon, 

and not a matter of discretion with, the Sessions Judge to make a 

reference to the High Court. If the Judge fails to do so, he fails to 

exercise his jurisdiction. This failure operates to the prejudice either 
r 


of the Crown or of the aċcused. 
12 i 


e 


764° THE CALCUTTA LAW JOURNAL. ` [Vor. XLI 


_ REFERENCE —(Contd.) 
Where- the Sessions Judge felt that the verdict of the jury was wrong, 
"and that if he accepted the verdict in its entirety he would be unablé 
to do justice to the accused : 

Held, that the ends of justice demanded a ‘reference to the High Court 

~ under section 307 of the Code of Criminal Procedure. 
‘That as the Judgé failed to exercise his jurisdiction, the High Court 
* could dirëcť him to’ submit thé case to it under section 307 Cr. P. C. 


‘It is not the‘law that before making a reference the Judge must be 


PAGE. 


A . t . . . ¥ 
satisfied that the verdict of the jury is perverse. It is sufficient that 


“= fe should be clearly of opinion that a reference is necessary for the ' 


ends of ‘justice. SARADA CHARAN MISTRI v. KING-EMPEROR ` 


~~ 320. 


REFORMATION ‘on old ‘site—Remission ‘of revenue—Alluvion ‘and Dilu- ° 


vion Act, Sec. 5; See Ownership ive Se 
REFUND claim for, by seller of excess duty—Contract for sale and pur- 


chase of imported sugar—Valuation of imported sugar efter date of 


contract—Government reduction in tariff; See Sale of goods ae 


REGULATION XI of 1825, Sec. 11 ‘cl. (a) Ss 
RELIGIQUS ENDOWMENT—Privy Council scheme for management a 


Hindu Temple—Temple Committees powers thereunder to framé l 


rules subject to sanction of District Judge—High Courts powers to 
alter, modify, or add thereto—Appeal from District Judge’s sanction 
to High Court—Application to High Court to modify rules sanctioned 


72 


618 
`- 295 


—High Court's. order on appeal, but no order on the application— . 


Certificate of fitness of appeal to Privy Council—Civil Procedure 


e Code (Act V of. 1908), secs. 47 and 110—Competency of appeals— - 


Letters Patent of 28th Decemben, 1865, Art. 39—‘‘ Judgment.” 


Pursuant to a: scheme prescribed by a decree of the Privy Council in - 


1912, which empowered the Committee of a Temple in Ahmedabad . 


to frame-rules, for its-management, etc., subject to the sanctidn of 
the District -Judge*of . Ahmedabad, and to alteration, modifiction, or 
addition thereto by the High Court at Bombay, the Committee duly 
drew. up certain rules, which, with some modificat’ons, were sanc- 
tioned by the District Judge. Various interested parties appealed 
_ from: this order ‘of sanction -to the High Court, where 
they also simultaneously filed applications for modification of 
the rules under the clause reserving power in that behalf-in the 
scheme. “The High Court, in the absence ‘of opposition ‘to the appeals 
being treated as coming under section 47 of the Civil Procedure Code, 


1908, heard and adiudicated on the ‘appeals, but made ‘no’ separate 
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RELIGIOUS ENDOWMENT—(Conid.} 


order on the applications for modification of the rules. It also granted 


a certificate to the appellants under section 110 of the Civil Procedure _ 


Code that the case was a fit one for appeal to His Majesty in Council : 


Held, that the case did not come under section 47 of the Code, but _ 


under the special jurisdiction conferred on the Courts by the terms 
of the scheme of 1912, and that, in consequence, no appeal lay from 
either the District Judge to the High Court, or (except on the sole 
ground of competency) from the order or decree of the High Court 


to the Privy Council. The High Court had omitted to exercise its . 


powers under the scheme for alteration, modification, or addition to, 


the rules when it made no order on the applications filed- to that 
intent. , T 
The term *"' judgment ™ in section 39 of the Letters Patent of the 28th 


December, 1865, means, in civil cases, a decree, and not a judgment 


in the ordinary sense. SEVAK JERANCHOD BHOGILAL o., 


DAKERE TEMPLE COMMITTEE ... 


“628 


RENT, abatement of—Suit by -Co-sharer landlord—Separate collection. .- 


In a suit by a co-sharer landlord, who under an arrangement between- ; 


wrens 4 . -a $ A 
himself’ his co-sharers and the tenants, is entitled to collect his share 


of the rent separately ‘the tenants are entitled to apply for an abate- 


‘ ment: of rent. SIVADAS -DUTT v. .BIRENDRA KRISHNA . 


DUTT 2 


= „ fixity of—Bengal Tenane Act (VHI of 1885, Sec. 50—Question 
of fact—Second appeal— Slight variation in rent’ 





` The question whether a tenant has held the land for more than’ 20 years 


at a uniform rent is a question of fact. 


A Court has to find before the presumption vnder section 50 of the 


- 330 


Bengal ‘Tenancy Act can be applied that the land was held at the 


same rate of rent for 20 years before the date of the suit, 
LA slight variation in rent, even though not explained, does not, deprive 
a tenant of the benefit of the presumption under section 50 of | the 
Bengal Tenancy Act. ALIMUDDIN MOLLAH v. KARIM BUX ` me 
a suif—Stranger, ‘if canbe a party—Tenant, if can deny derivative 
"tithe of landlord. i p f 
In a suit for rent a third party set up by the tenants ‘should not be 





drazgèd to convert it into a title suit. Question as regards plaintiff s 


right can be raised when it is denied by the tenant. 


Where the relationship of landlord and tenant is denied in a rent suit, 


. ud 
135 
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PAGE. 
RENT SUIT—(Contd.) . 5 
an eñquiry should be made when it is derivative. INDRA NARAIN 
MANNA v. SARBASOVA DASI 341 
RESERVATION ‘against digging tanks—Excavations involved in T 
making; See Brick-making . : avs 527 
RES JUDICATA—Decision between secretes “See sess ania wei 396 
“Rejection óf application under O. 9 R. 13 C. P. C. ‘by 
the Small Cause Court—Non-service of summons—Regular suit; Sec 
Suit, maintainability of oa. ` bcd aes 281 
RESTRICTIONS on authority to adopt, how gia See Adisa J 55 
REVIEW—Order delivering. possession—Order for stay of proceeding. 
A Court has jurisdiction to review its order passed ex parte for issue 
of writ for delivery of possession and to recall the writ. If possession” 
was delivered in accordance with the prior order, that delivery is of 
no effect on account of subsequent revocation of that order.. 
The primary Court’s jurisdiction to deal with proceedings ceases with 
the order of ‘the appellate Court staying proceedings. RASH 
BEHARI MANDAL v. HEMANTA KUMAR GHOSE ... ies 349 
REVISION—Order dismissing for default an application ‘under oO. 21 
R. 90 C. P. C.; See Application, dismissal of . E eee i A a 286 
x Order, únder section 202 of the er Municipal Act ;- See 
Obstruction ia “é hi A Sea 611 
REVIVOR, operation of; See | Limitation Me rahe we 159 
RIGHT of easement—Proof; See Easement aie ie sxe 379 
to be tried as a European British subject, if can be questioned 
* by the Crown at the appellate stage; See Appeal ia vee 87 
RIOTING and hurt, separate sentences for, when legal; See Separate 
sentences te ea ee si a ads 471 
RULES for appointment of shebaits and their succession in deed of * 
endowment, if binding on successor in estate or-office; See Shebait sae 22 
for worship of Thakur and nianagement of charities connected 
with endowment, nature of; See Shebait es m 22 


®SALE, execution, setting aside of—Application made ee O. 21 R. 90 
C. P, C.—Material irregularity in the publication of sale process— 
Applicability of O. 9 R. 4 C. P: C.; See Application, ‘dismissal of ... 286 
SALE OF GOODS—Breach of _contract—Arbitration—Ex parte awards `, 
by purchaser's arbitrator of Rs. 81,677, 6 as. 9 p. by -vendors arbitra- 
tor of Rs. 3,953-0-3, in their respective favours—Suit to set aside 
_ vendors’ award of Rs. 3,953-0-3—Civil Procedure Code (Act V of 
1908), section HO" Involve directly or indirectly a claim or question 
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SALE OF GOODS—(Contd.) 

“to or respecting property of Rs. 10,000 or more ’’—Leave to appeal 
to Privy Council. 

Under a contract for the sale of goods (which contained a clause for 
the reférence of disputes to arbitration), the purchaser alleged that 
the goods supplied were of inferior quality, and claimed compensa- 
tion, Rs. 81,677-6-9 from the vendors. As the parties could not agree 
on the choice of arbitrators, the arbitrators appointed by each side 
made separate awards ex parte, the purchaser's nominee awarding 
him the full compensation he claimed, while the vendors’ nomiriee 
made an award in their favour of Rs. 3;953-0-3. and costs. On the . 

. vendors” application, the High Court set aside the former award; the 
purchaser then filed a suit to have the latter award set aside, but the 
Court of appeal, differing from the trial Judge, dismissed the suit. 
The purchaser petitioned for special leave to appeal from that judg- 
ment to the Privy Council ; i : 

Held, that, in view of the above circumstances, the decree or order 
sought to be appealed from did not “* involve directly or indirectly 
a claim or question to or respecting property of the amount or value 
of Rs, 10,000 or upwards ” so as to entitle the purchaser, under sec- 
tion. 1,10 of .the Civil Procedure Code, to special leave to appeal. 

*UDOYCHAND PANNALAL v. P, E.. GUZDAR AND COMPANY. 623 

Contract -for-sale and purchase of Imported sugar— 
Tariff Act (VIII of 1894, as amended by Act IV of 1916), sections 3. - 
and 10—Government reduction in tariff—Valuation of imported sugar 

‘ after date ‘of contract—Claim by buyer for refund by seller of excess 
duty—Alleged constructive decrease*or remission of duty. 

A modification by Government under section 3 (2) of the Tariff Act 
(VIII of 1894, as amended by Act IV of 1816), of the tariff value of 
(but not’ of the rate of duty chargeable on) an imported article, sub- 
sequent to a contract between dealers for the sale and purchase of 
the article, does not entitle the buyer, under section 10 of the Act 


to recover from the seller the amount representing the cess duty paid 


ty! 


+s SECURITY.FOR GOOD BEHAVIOUR—Criminal Procedure Code (Act 


on the article. PROBHUDAS v. GANIDADA i aoo 618 
SALE proceeds, surp!us—Cla'm for half—Putni tenure purchased for the 
benefit of another; See Limitation ... aes si ais AAD 
SECTION, rigid compliance with—Claim on the basis of assignment; 
A See Actionable claim as a ed is u «N76 
Hs SECURED creditor, rights of Property of an insolvent; See Party w. ` 290 
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SECURITY FOR GOOD BEHAVIOUR—(Conid.), 
V of 1898), Secs. 109, 118—‘‘ Give a satisfactory account of himself ` 
—Aittempt to conceal oneself to avoid observation—Opinion—Previous 
conviction, - y 

` Per Curiam: An attempt to conceal oneself to avoid observation does 
not come within the provision of section 109 Criminal. Procedure 
Code. i f 

The mere fact that a person has previous conviction, is not of itself 
sufficient reason, for calling a man to give security under section 109, 
Criminal Procedure Code. Li ; 

Rer Mukerji, J.: In cases under sections 107 to 110 of the Code of . 
Criminal Procedure, the -proceedings drawn up against the accused, 
correspond to, the charge and.give him notice of the case he has 
to meet. - frets 

In procéedings for taking security for good behaviour, a record should 
be made of the evidence of witnésses and of the statement of the 
accused, ; ai s F, 

An order on a finding in respect of a matter which ‘was not alleged , 
against the accused in proceedings under section 109 of the Code. of. 
Criminal Procedure, cannot be sustained. g j a 

Sechon 109, clause (a) of the Code-of Criminal Procedure refers to. a: 
> continuous: act_and does not apply to a case where there is a mo- _ > 

mentary effort at concealment to avoid detection of-arrest.. Passing . . 

under a. false name or taking precautions to conceal’ one’s presence .: 

or identity at a place amounting to a continuous course of conduct. 
is what is meant by the clause; such precautions for the purpose of 
concealment must’ be’ taken with a view to commit an offence 

Section 109 clause (b) of the Code of Criminal Procedure is divided into . 
two’ parts: want of ostensible means of subsistence and inability to’. 
give a satisfactory account of one’s self. Either of these, if prdved,, 

justifies an order under section 118 read with section 109 af the Code. . 

The expression’ ‘* give a salisfactory account, of himself ’’ in section. 109 . 
of the Code of Criminal Procedure d es not mean that. the person 
“"* should satisfy .the Magistrate how he spends his time, but means that 
he has to satisfactorily account for his presence within the limits of 
the Magistrate's jurisdiction. If a person is present within such ‘l‘mits 
or is’ present at a place within such limits to which place he does not 
belong, and there are circumstances justifying a suspicion that he is, 


*- 1 there. not for an innocent purpose, he has got to explain his purpose. 


‘ The question as to whether the accused. does. any work or how-he 
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SECURITY FOR GOOD BEHAVIOUR—(Confd.} 
earns his living, can be determined by the Magistrate from a state- 
ment of facts and not ‘from statements in the nature of an opinion 
of a witness. | ¢ i 
Per Curiam: The accused's inability to show any work does not 
necessarily mean that he was out of employment at that time. 
SHEIKH PIRU v. KING-EMPEROR ai 
SECURITY fer good behaviour, proceed'ngs for ce ae to con- 
sist of what; See Security for good behaviour ... 
SEPARATE SENTENCES—Rioting a hurt—Penal Code da XLV p 
1860), Sec. 146. 
Separate sentences for the offences of rioting and hurt are legal when 
it is.ptoved that each person took an individual part in the assault. 
Though under section’ 146 Indian Penal Code, the use of force or 
violence is a necessary ingredient.of the offence of rioting, separate 
senténces passed on those who actually used force or violence are not 
illegal. KAPIL MANDAL v. RABBANI SHEIKH ses 
SETTING aside of ‘decree by fresh suit—Erroneous decree; See Party ... 
SEPARATE sentences, 'if'can be passed for .offences under section 380 
and 457.1. P; C.—Criminal Procedure Code, Seés. 35, 71; See Con- 
current sentences 
sentences for ‘rioting and hurt, when legal;. Sce Separate 
sentences one 7 oe ve 
SEPARATION—Mere definition of shares- of ai owners in revenue 
and village papers; See Hindu Law—Joint family wis 
SHEBAIT—Position of—Family Idol—Gift to idol, nature of—Appoint- 
ment and succession to shebaitship—Shebait, if has interest in endow- 
ed property—Donor, if can alter appointment of’ shebait—Shebait, if 
can introduce changes—Joint shebaits—Additional endowment by the 
heir of .the founder—Power of heir as to appointment of shebait— 
Newendowment and rules; nature of—Pujari. 


The dedication of. properties in favour of Thakur is inrevocable. 
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471 
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The rules laid down for, the worship of the Thakur and for the manage- - 


ment of the charities, if any, connected with the endowment, are 
binding. 

The rules laid down for appointment of shebaits`and their succession 
in the deed of endowment, are binding and are unalterable after 
the death of the donor by any successor in estate or office. 

If the donor during his lifetime cancels the previous appointment and 


¿l appoint a new person, the dismissed nominee cannot enforce his right. 


SHEBAIT—(Contd.) f 
The shebait has no right to the property but is merely an officer with 
the rights and limitations as are applicable to the guardian of a minor. 
The rule prohibiting a Hindu from creating a special line of succession 
unknown to Hindu law, does not apply tò the case of appointment of 
a shebait of a family Thakur. 
--The office of a shebait is not transferable e'ther by sale or gift. 
The gift in favour of a co-shebait is valid, if it be for the benefit of 
++ the endowment., l 
A donor can alter the appointment of a shebait to the office or the 
„rules regulating the worship, provided he has not exvressly preclud- 
ed himself from doing so or that such alteration does not affect 
some right of property of the shebait so appointed or the right of a 
third party which had already been created. Such alterations shall 
not affect any of the fundamental ‘gifts. 


Ordinarily appointments of ‘shebaits are without remuneration arid 


shebaits are appointed in many instances without their knowledge or 


» consent. Shebaits so appointed are not bound to accept the office. 

All the shebaits if they agree and if it is for the benefit of the endow- 
ment, may introduce changes without changing the rules of the 
founder in any vital. matter... 


A successor to the founder of endowment can appoint a new line of 


shebaits for the management of the property dedicated by himself ` 


to the idol as an additional endowment. But he cannot alter any of 


_the rules laid down specifically by the founder. Such new shebait ` 


may manage the property and he would be ordinarily allowed to 
place the income in the hands of the shebaits under the original 
founder's rules. If old shebait ‘agrees, the new shebaits may act as 
a joint shebait. ‘ l 

The additional endowments are for the benefit of the Thakur. i 

The new endowment and the rules laid down for its management and 
the use of the income should not be in any way inconsistent with 
the rules and usages of the original foundation .in any material 
particular. | ; 

The right of a pujari of the Thakur is not that of a shebait and he is 
merely’ a servant appointed by the shebait for the performance of 
the cetemoniés. SREEPAT?! CHATTERJEE v. KRISHNA CHAN- 

i DRA BANERJEE aA iis ay ats 


2~, dismissed, if can enforce his sight—Donor in his lifetime 





cancelling appointment of shebait; See Shebait. oes reer, 
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SHEBAIT, if has interest in endowed property; See Shebait ... 
:—, office of, if transferable by sale or gift; See Shebait 
, position of; See Endowment eos ee de ae 
———_, position of and trustee in English law; See Endowment 
——--—, rights of Property; See Shebait 
of a family Thakur, appointment of—Special line of succes- 
sion unknown to Hindu law; See Shebait 
SHEBAITS, if and when can introduce changes; See Shebait 
, if bound to accept office; See Shebait 
appointed by successor to the founder of endowment, when 
can act as joint shebaits with the original shebaits ; See Shebait  ... 
SIGNATURES of witnesses, placing of—Document purporting to be at- 
tested by witnesses—Presumption; See Mortgage e3 eee 
SON, duty of~Antecedent debt—Father’s , alienation; See Hindu law— 
Alienation sea ine isa ws 
——, if bound to pay off antecedent debt during father’s lifetime; See 
Hindu law—Alienation ... ae . 
—— purchasing property in his name during father’s lifetime—Pre- 
sumption; See Possession, suit for ~ E wre 
SOUND disposing mind, what constitutes; See Will 
SPECIAL leave, grounds for—Points not properly raised; See Murder ... 
STATEMENT by accused, ‘of self-exculpatory nat re and duly recorded 


under section 164, Criminal Procedure Code, if admissible in 


ore 


evidence; See Murder at Se atk rer} 

STATUTE, words of, construction of ; See Suit, maintainability of 
, if can prevent any one .from incurring voluntarily liability; 

See Actionable claim ina ss 
STAY of proceedings, order for, by appellate court, effect on primary 

Court's jurisdiction to deal with proceedings; See Review ... 
STIPULATION for: payment of interest on non-payment within certain 

time, if penal; Seé Interest ae ii a os 
SUBSEQUENT revocation of order, effect of, on possession Jaraa in 

accordance with prior order; See Review 5 Ne rer 
: SUCCESSOR to the founder of endowment, if can alter any rule laid down 
, specifically by founder; See Sheabit ... ; 

: -to. the founder of endowment, if can appoint rew shebaits 
for the’ management of the property dedicated by himself as additional 
endowment; See Shebait ~.. : wee 

SUIT, majntainability of—Bengal Tenancy Act (VII of 1885). Sees. 105, 


13 


109-—-Application before Revenue Officer, withdrawal ‘of—Statufs, 


22 


712. THE CALCUTTA LAW JOURNAL. [VoL. XLI 


SUIT, MAINTAINABILITY OF—(Contd.}. 


PAGE. 


construction of+-Civil Procedure Code (Act V of kisi Sec. 98—. 


Letters Patent, cls. 15, 36. i z 


Held by Full Bench -(Suhrawardy, J, contra): - Where an application ` 


os 


under section 105 of the Bengal .Tenancy Act for settlement of rent 
is withdcawn with liberty to bring a fresh suit, a-suit for enhance- 


ment of rent is barred under section 109 of the. said Act. 


The words ‘subject of an application made’ in section 109 of the Bengal- 


~ Tenancy Act, mean that once an application is made, the civil Court 
cannot entertain an application or suit in respect of the same matter. 
k is ‘of no consequence what happens to the’ application; it may be 
prosecuted to a conclusion, or abandoned, or dismissed for default or 
withdrawn by leave of the Court or without the leave of the Court. 
The words of-a statute must be understood in their plain and ordinary. 


meaning. 


Per Suhrawardy J: A person can either apply under sections 105 to- 


108 of the Bengal Tenancy Act before the Revenue Officer or can 
bring a civil suit for the same purpose; By obtaining leave to make 
a fresh application, he looses none of these remedies. He can, 
therefore, if he does not exercise his right to apply to the Revenue 
Officer, have recourse to the civil Court.- x y 
Per Suhrawardy, J: in the Division Bench (Walmsley, F. contra) :' Where 
the Judges in the Division Bench are equally divided in-opinion as 
to the correctness of the decision of the lower Court, the concurrent 
view of two.Judges is to be given effect to in preference to that of 
e one Judge, though the latter may be the senior Judge composing the 
“” Bench’ 
To the extent to which section 98 of the ‘Code of Civil Procedure is 


inconsistent with clause 36 of the Letters Patent, the former has, 


by virtue of the power conferred on the Indian legislature by clause’ 


44 of the Letters Patent superseded or modified the latter, BECHA- 
RAM CHAUDHURI v. PURNA CHANDRA CHATTERJI a 


e- , maintainability of—Suit on covenant against incumbrances— 





` 


Purchaser discovering defect’ before and after conveyance, remedy .of = 


—Contract Act (xX of 1872}, Sec. 69—Debt for payment of money, 
when ies A phtehension= Arrears of rent— Interested in the pay- 
ment of money—‘ Another is bound by law to pay *—Payment of 
receiver—Receiver, possession `of. 

Pes Curiam: Mere existence of an encumbrance does not give a right 


tp aue under the convenant “‘ free from™all incumbrances whatever," 


456 
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~ SUIT, MAINTAINABILITY OF—(Contd.} 

A payment by the receiver of the rents justly due out of the funds in 
his hands is a payment made by the owner himself within the mean- 

_ ing of section 69 of the Contract Act. z j 

Per Walmsley, J: “ In order to justify legal proceeding on the covenant 
‘free from all encumbrances whatsoever” it is requisite that an actual 
interruption, claim or demand be made on the purchaser: some 
hindrance or prevention of enjoyment proved: for the chancé alone 
of his being disturbed; and his liability to satisfy claimants; or in 
other words the mere existence of outstanding encumbrances, unless 
they prevent entry and enjoyment, will not constitute an immediate 
breach”. 

Per Mukerji, J: Where the purchaser discovers defects in the property 

. before conveyance he can either.rescind the contract or successfully 
oppose a suit for specific performance; but if the ourchaser discovers 
material defects after the conveyance, he must-make out a case of 
fraud in order to set aside a sale. i 

In an action on a covenant ‘against incumbrance, the plaintiff must allege 
the facts constituting the disturbance and the disturbance was lawful; 
with sufficient particularity to show the breach of covenant. 

"In a suit under section 69 of the Indian Contract Act, it is essential 
that there should be’firetly a person who is bound by law .to make 
a certain payment; ‘secondly, another peison who is interested in such 

. payment being made, and, thirdly, a payment by such last named 
person. If these circumstances exist, the fiction of an implied request 
from the defendant to the plaintiff to make the payment- may be 
properly imported into the case so as to-bring it. within the section 

Í and thus the right to reimbursement is created. 

A debt for money paid arises where a person has paid money for another 
under circumstances and upon occasions which make it just and 
equitable that it should be repaid, a debt or promise to pay is then 
implied in law, without any actual agreement to that effect. 

The words “' interested in the payment of money which another is bound 


by law to pay ` include the apprehension of any kind of loss or in- 
convenience or, at any rate of any detriment capable of being assessed 
in money. Arrears of rent, if not. paid, reasonably create such an 


apprehension. 


The object sought by the appointment of receiver-is the safeguarding: 


of property for the benefit of those entitled to it. His possession is on 
.. behalf and for the benefit-of all the parties -to the suit in which he is 


‘ 


a 


SUIT, MAINTAINABILITY OF—(Contd})  - : = 
appointed and is the possession of all the said parties according to. 


their titles. The property in his hands is in custodia legis for the 


a 


714 THE CALCUTTA LAW journaL. = fo, Xi 


PAGE. 


person who can make a title to it. The title of the real owner is in . 


mo way affected either in theory or principle by his appointment. - He 
collects and receives the rents, issues and profits not upon his-own 
title but upon the title of some persons, parties to the action, -One 
of the main incidents of his duties is to preserve and protect the 
property which is put into his possession and from this it necessarily 
follows ‘that where a receiver is appointed in respect of leaseholds; 
tipon him devolves the performance of the obligations imposed by the 
possession of land and consequently he must, out of the sub-rents 
discharge the head-rents-payable in respect of the leaseholds. ` 

The proposition that a receiver is the hand of the Court and not the 


tepresentative or agent of the party or parties but of the Court, is not _ 


universally correct under all circumstances; its correctness or otherwise 
would depend upon the nature of the cause in which and the party 
ohn whose behalf he is appointed and also on the nature of the 


transaction which he enters into. 


A person who ‘is. prejudiced by the conduct of a receiver appointed in 

an attion ought not, without the leave. of the ‘Court, to commence an 

a action against him for adequate reliefs: Ordinarily his remedy would 
lie in an application the Court in the course of the action itself. 

Where the accountability ‘of a’ receiver depends upon debateable ques- 

tion easy to be dealt with at the passing of the receiver's accounts, the 

e Court declines to go into the matter in such proceedings. THE 

EASTERN MORTGAGE AND AGENCY COMPANY LIMITED 


v. MOULVI MAHAMMED FAZLUL KARIM ... . es iia 


=mi, maintainability of—Suit to set aside ex parte decree—Fraudulent > 


claim—Civil Procédure’Code (Act V of 1908), Sec. 11, O. 9 R. 13 
Res judicata—Non-service of summons. ` 
Falsity of claim is no ground for setting aside a decree by a suit, if 
e the previous suit was decreed after contest or if it was decreed ex parte 
and it was established that summonses were served on the defendant 
in the suit. ` ' l 
The rejection of an application under order 9 rule 13 of the Code of 
Civil Procedure by the Small Cause Court is no bar to the reagitation 
of quustion as to non-service of summons in a subsequent suit before 
the Munsiff, to set aside the ex parte decree. NALINI KANTA 
MUKHERJI v. HARI NIKARI on. aaa 


577 
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SUIT, withdrawal of —Civil Procedure Code (Act V of 1908), Sec. 105, O. 
23 R. 1.—Affecting the decision of the case—Order refusing permission 
to withdraw the suit—lInterlocutory .order, nature of—Formal defect. 

Per Suhrawardy, J: An appellate Court, when it discovers that the suit 
ought to fail on the ground of some formal defect and by reason of 
such discovery it-is of opinion that the decree of the trial Court ought 
to be reversed,.can allow the plaintiff to withdraw his suit under order 


23 of the Code of Civil Procedure. i 


Section 105 of the Code of Civil Procedure empowers the appellant to 
assail all interlocutory orders passed in the progress of the litigation 
in the Court below provided such order affects the decision of the case 
on its merits in the lower Court : The expression ‘affecting the deci- 
sion of the case’ in section 105 means ‘affecting the decision of the 
case on its merits’. 

The interlocutory orders which can be challenged in an appeal against 
the final decree are of such a nature as would or might have induced 


the Court to altér its decision. 


An order of the lower appellate Court refusing plaintiff pe mission to 
withdraw his suit under order 23 rule | of the Code of Civil Procedure, 
cannot be attacked in appeal from the decree of: that Court, Such an 
order’ does not fall within the provisions of section 105 of the Code 


of Civil Procedure. 


a) 


‘The High Court should not interfere with the exercise of discretion made 
properly and not arbitrarily by the lower Court. 

Per curiam: The defendant in his written statement objected to the 
maintainability of suit as contravening the provisions of section 91 or 
order | rule 8 of the Code of Civil! Procedure as the plaintiff sued for 
declaration of a public right of pathway without proving special 
damage : ‘ 

Held, that as inspite of these objections the plaintiff persisted in proceed- 
ing with the suit, he should not be permitted to withdraw it. 

Held, (per Suhrawardy, J.) that such defects were not formal defects, 
NISHI KANTA SARKAR v. UMAR LAL’ SARKAR _ ... s 

for rent—Third party set up by tenant,’ if can convert it into title 


suit; See Rent suit ae dee we Ms ‘ 


A 
on mortgage—Mortgage of joint family property by manager— 
Mortgagee claiming at hearing of appeal for decree on mortgagor's 
personal covenant—No claim in pleading—Plaint, amendment of; See 


Hindu Law—Joint family -` wis ae ie vad 
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SUIT on mortgage—Receiver to the property of an adjudged insolvent, if 
necessary party; See Party 


by assignee of actionable claim, if maintainable—Absence of valid 





notice of assignment—Transfer of Property Act, Sec. 131; See 
Actionable claim at See sa ite . 
for setting aside ssid decree—Falsity of claim; See Suit, main- 


tainability of Í as 








for setting-aside ex parte decree—Fals'ty of claim; See Suit, main- 
tainability of ... ‘as ve ies ees i 


on covenant “free from all encumbrances whatsoever,” when 





justifiable; See Suit, maintainability of ise Poa ve 
SURPLUS sale proceeds—Claim for half—Putni tenure purchased for the 
benefit of another; See Limitation ... = ade 
SURRENDER by Hindu widow—Device, to aides the estate between the 
surrendering lady and the nearest reversioner—Compromise, bona fide 
—Giving small Property in lieu of maintenance to widow; See Hindu 
Law—Surrender by Hindu widow ... see 


t. bs. 





by Hindu widow with the consent of next heir—Device to 
divide the estate with the reversioners—Promise to convey a portion 
of the property to the nominee of the lady surrendering; See Hindu 


Law—Surrender by Hindu widow... a ave ane 





by Hindu widow with the consent of- next heir, when valid; 
See Hindu Law—Surrender by Hindu widow... ` e aie 
by widow with the consent of next heir, when valid; See 


Hindu widow 


SWINDLING, if cheating; See Charges, sufficiency of 
TADBIRKAR of purdanashin lady . compromising a suit on any terms 


thinking fit, if binds lady; See Compromise es 
TARIFF ACT, as amended by section 3 and 10—Government ETN 

in tariff—Valuation of imported sugar after date of contact—Claim 
by buyer for refund by seller of excess duty; See Sale .of goods 
TAX on Motor vehicles—Motor Vehicles Act (VHI of 1914) Rule 19— 


© Municipalities outside Calcutta. 


Municipalities outside Calcutta cannot under fule 19 of the Motor 


Vehicles’ Act impose tax on motor vehicles plying for hire. 

Rule 19 of the Motor Vehicles Act was passed for the protection of the 
roads and a prohibition under the rule does not distinguish between 
private vehicles and vehicles plying for hire. SUDHAMOY DAS. v. 
THE CHAIRMAN KRISHNAGAR MUNICIPALITY 
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© TENANT, right of—Separate collection of rent—Arrangement between co- 
share landlords and tenants; See Rent, abetment of 7 
THIRD Judge, if can refer a case to full Bench—Difference between two 


Judges; See Evidence, reading over ar 


TIME, deduction of—Suspension of time—Time between setting aside and E 


upholding of sale—Putni sale; See Limitation ... ` f 
-= if essence of contract—Conduct of parties; See Contract for sale 


of land 


, if essence of contract—Prolonged negotiation for completion of 





a5 wee iy 





sale—Purchaser’s delay—Vendor's notice to complete within fivé days 


—Reasonableness of notice; See Contract for sale of land . 





, suspension of—Putni sale—Time between setting aside and up- 
holding of sale; See Limitation See re 


TRANSFER OF PROPERTY ACT, if apeliable to Putni ‘ibe See 


Brick making 


gee 





, Sec, {30_Liability or rae ne to assignee by 
debtor by conduct or representation—-Waiver; See Actionable claim 





claim 


vee eee 





, Sec. [31—Absence of valid notice of assignment— 


Suit by assignee, if mezintainable; See Actionable claim ... 





, Sec. 131—Name and address of transferee—Name 


and address of solicitor of transferee; See Actionable claim. 





, Sec, 131—Notice—Debtor, if to speak or notify the 
error; See Actionable claim 





, Sec. 131—Party, if can waive; See Actionable claim 
, Sec. 131—'Shall’; See Actionable claim 
, Sec. 131—Strict compliance—Debtor’s assertion not 


to, recognise any assignment or to deal with third party; See Action- 
able claim e 








TRUST, breach of—Managing Director, power ETE giving 
power; See Breach of trust 





, former abuse of, if can be pleaded against a trustee—Trustee 
seeking to prevent repelition of abuse; See Endowment .. on 
. UNDER-RAIYAT,; lease to—Stipulation to grant fresh lease after expira- 
` tion of 9 years—Bengal Tenancy Act) Sec. 85; See Contract 


149 


334 


© 334 


149 


527 


170 


, Sec. 130 Proviso, when operative; See Actionable - 


, lease to—Stipulation to grant fresh lease after expira- -` 


tion of 9 years, if can be enforced by heirs of under-raiyat in possession 
after death of their predecessor; See Contract . i a 
YENDOR, duty of, under C, I. F/-Contract; See C. I. F eased 


604 
300 
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WAIVER—Liability or responsibility to assignee by debtor—Transfer of - 

Property Act, Sec. 130—Conduct or representation; See Actionable 

claim tee ies ‘ae wi ua A se 170 

of a provision of statute; Sce Actionable claim ... we =» 176 

WILL—Execution—Burden of. proof—Signature—Testamentary capacity— 

Sound disposing mind.. ’ y í 
The burden of proof lies upon the propounder of a will of satisfying the ‘ 
~ conscience of the Court that the document in suit is im truth and in 

fact the last valid will of a. free and capable testator; but whenever 
circumstances‘ exist which excite the suspic’on of the Court, and 
e' whatever their nature may be, it is for those who are propounding 
the will, to teriove such suspicion, and to prove affirmatively that the 
testator knew and approved of the contents of the doçument, and it 
` is only when this is done that the onus is thrown upon those who are 
opposing the will to prove fraud and undue influence or whatever else 
they rely on to displace the case made of proving the wil.” When 
there is evidence sufficient to establish a clear conclusion of fact, it 
does not matter by which party it is given. 
An admitted abnormality of signature in the will is at. least some 
evidence that it is not the handwriting of the person who purports to 

5 have, written it. . : 

It is not correct to say that in a case where the character of the signa- 
ture is such that the Court is satished that the signature is not’ that 
of the alleged testator, that the Court ought not to act upon , 
its conviction,and pronounce against the document as a valid testamen- 
tary disposition, but in a case, where witnesses have positively affirmed 
that.the testator did in fact execute the will in their presence the i 
Court: will be slow to hold the document to be a forgery unless 
evidence is to bẹ found aliunde which tends to confirm the conclusion , 

at which the Çourt has arrived independently and from a consideration 
of the nature. of the signature by which the testator is alleged to have 
executed the will. . i 
e in order,to constitute a sound disposing mind, a testator must not only 
be able to understand that he is by his will giving the whole of his 
property to ohe object of his regard, but that he must also have the 
capacity to comprehend the extent of his property and the nature of 
the claims of others who by his will he is excluding from all, participa- 
tion in that ‘property, and protection of the law is in no case more 
needed than it.is in those where the mind has been too much enfeebled 
to comprehend mòre' objects than one, and more especially when that ~ 


VoL. XLI] INDEX OF CASES, 


WILL—(Contd,} 


one -object may be so enforced upon the, intention of the invalid as _ 


_ to shut oùt all othérs which may require consideration. 
Conduct of a professional man discussed and criticised. LILA SINHA 
vo. KUMAR BIJOY PROTAP DEO SINGH . Si Sie 


WITNESS—Reading over deposition—Criminal Procedure Code (Act V 


of 1898), Sec. 360—Mandatory enactment, if directory or obligatory 


` —Test. 

- An omission to comply with the provisions of section 360 of the Code 
of Criminal Procedure is an illegality which vitiates the trial and 
section 537 has no application. 

Section 360 of the Code of Criminal Procedure was enacted not only 
for the protection of the witnesses, but álo to safeguard the interests 


of the accused, 


The object of section 360 is to ensure the accuracy of the record and 
also that the accused should know and understand the.eyidence that 
is given at the trial. 

The failure to comply with the prov's‘ons of section 360 of the Code of 


Criminal Procedure affects both the witness and the accused. 


Out of seven witnesses examined on behalf of the prosecution, deposi- 
tions of five bore at the foot their signatures and as regards the other 
two no attempt was made to comply with the provisions of section 360 
of the Code of Crim‘nal Procedure: 

Held, that the whole trial was a nullity. 


Per Newbould, J: The test to be applied in deciding whether mandatory 
enactments shall be considered directory only or obligatory -with an 
implied nullification for disobedience is that in each case one must 
look to the subject matter, consider the importance of the provision to 
tHe general object intended to be secured by the Act; and upon 
a review of the case in that aspect decide whether the matter is what 
is called imperative or only directory. HIRA LAL GHOSH v. 
KING-EMPEROR 7 





, assertions of, vitally interested in the result of litigation— 
Independent corroboration; See Mortgage 

WRONGFUL RESTRAINT—Penal Code (Act XLV of 1860), Secs. 339, 
341—Burdan of proof—Good faith—Lawful right. 

The accused in a prosecution for wrongful restraint under section 34] 
Indian Penal Code, should clearly raise the defence that he is entitled 
to the exception to section 339 Indian Penal Code. 

14 2 


300 
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WRONGF UL RESTRAINT—(Condd.) : . 
Where the obstruction was put up in good faith on the belief that 
the obstructionist has a lawful right to obstruct the complainant 
from going along the passage::. 
. Held, that he was not guilty- of wrongful restraint under section 341 
Indian Penal Code. KALI DAS RAHA v. DEODHARI MISTRI a} 633 
ZEMINDAR and putnidar, relation between—English Owner in fee, simple. 


and lessee for term; See Brick making see ses tee 527 





ERRATA. 
Page 17/1 line 6 for ‘* District Judge ” read *' District Magistrate ’* 
Page 194 Footnote for ‘* Kishoreganj*’ read ‘* Karimganj.” 
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EFFECT OF MISTAKE ON POSSESSION. 


l Lutroduction, 


Very familiar ideas often give rise to great difficulties whe 
an attempt is made to define them with accuracy. Every student 
of law must remember the difficulties involved in the definition 
of Zaw., Possession is another idea of this class. Much has 
been written on this and yet there seems to be room for much 
more. We shall make an attempt in this brief essay to make 
some suggestions as to the analysis of animus involved in posses- 
sion. The scope of our work is very narrow, namely, to consider 
the effect of mistake on this animus. The growth of English Jaw 
as to the effect of possession oa title is a very interesting pro- 
blem of historical jurisprujence. Possession from time immemo- 
rial was considered by the English Judges as justifying the 
jury to infer a lost grant and ‘then as compelling them to draw 
the Same inference. Several statutes were passed (32 Hen; zr 
Jac.) recognising the effect of Possession under certain circum- 
Estances as barring the remedy of the true owner for recovering 


possession. Circumstances making the possession inconsistent | 


with the title of the true owner making the possession adverse 
had to be present; the right of entry would then accrue and 
after the: period fixed by the Statutes, would cease to be capable 
of being enforced by Courts. There arose a number of artificial 
rules as to adverseness, namely, that the possession of the young- 
er brother was the possession of the heir etc. The Real Property 
‘Limitation Act of 1833 tried to remove the difficulties involved 
in analysing adverse possession by laying down some fixed dates 
for the accrual of rights of entry in various cases. In laying down 
these dates, the Legislature availed itself largely of the analysis of 
adverse possession by the Judges. In order to throw further light 
on the subject, the Legislature, with regard to cases for which 
fixed dates could not be laid down, introduced twa ideas, dispasses- 
sion and discontinuance of possession. Every case of dispossession 
is undoubtedly a case of adverse possession. The relation between 


e 
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adverse possession and discontinuance of possession is not, however, 
so simple. If an owner abandons possession with no intention of 
returning, is it necessary that a stranger should enter in order to set 
the statute in motion or will the stranger be allowed to take up the 
plea of limitation from the date of abandonment though he has: not 
himself been in occupation for the full statutory: period? Trustees 
Agency Co v. Short (1) ; Doe v. Bramston (2). We are concerned in 
this essay with cases where the owner voluntarily delivers possession 
to another under a mistake of law or fact. The problems that call 
for solution are, can possession under such circumstances be ever 
adverse ? if so, will it be adverse from the very moment of delivery 
of possession or from the discovery of ,the, mistake? We shall - 
divide our work as follows :— : ; : 

8i. Possession delivered through mistake of. law. pode Sai, 

§II. Possession delivered through mistake of fact, 

SILI. . Commencement of the period of limitation.. ot 


T, Effect of Mistake of law. 


It was decided so early as Buckiers case (3), that if an attempt- 
ed conveyance is void and the possession is delivered theres 
under, it becomes at once adverse to the owner. (Conversely, 
when there is a valid conveyance and possession is not delivered, 
it becomes at once adverse to the purchaser). ` After the statutory 
period, it will ripen into ownership. The fact that the transferor per- 
mits the transferee to take possession does not make the possession 
permissive, which refers to cases where the possession is held undet 
continuing permission of the owner. The possession of the trans- 
feree being in denial of the continuance of the original ownership, 
is adverse to the original owner. The only difficulty in such cases 
is as to the extent of the interest acquired by’ adverse possession 
for the statutory period when only a limited interest is claimed. 
The animus involved in possession as a life-tenant and as an owner 
in fee simple seem tobe different. The Romans distinguished 
between the degrees of animus involved in various forms of deriva- 
tive possession for the purpose of granting or withholding the 
possessory interdicts and their classification of interests in immov- 
able property was so different from that in English Law that much 
assistance cannot be expected from Roman law on this’ point: In 


English law, whether a possession of a tenant for life is also the 


(1) (1888) 13 App. Cas. (P. C.) 793. (2) (1835)3 A. & E, 63. 
(3) (1598) 2 Rep. ssa. : r oo 3 
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possession of the remainderman or is only on his own behalf has been 
héld not to depend so much on the animus involved as on principles: 
of estoppel; if the deed or will is wholly inoperative (or 
does not include the land at all), the tenant for life possesses 
adversely to the remainderman, although the tenant for life may not 
know that the transfer is void; otherwise it is not adverse, It is 
exceedingly: difficult to reconcile the cases on this point. In Board 
v.« Board (1) a, daughter entering as a life-tenant under her father’s 
(invalid) will as to property held by him asa tenant by courtesy 
only, was held estopped from setting up absolute title by adverse 
possession against a transferee from the remainderman under the 
will, In Paine v. Jones (2), on the o:her hand, a widow entering 
under an invalid will as a tenant for life was held to have acquired 
absolute title against the remainderman under the will. The posi- 
tion of a person entering as atenant for life under a will is like 
that ofa tenant coming in under a landlord and he is, therefore 
estopped from denying the landlord’s title. The principle of Board 
v. Board (t) has been adopted in Dalton v. Fitzgerald (3). 
We have hitherto referred to the simplest types of void 
transfers. Great complications arise when the transferor or the 
transferee or both occupy positions of trust. We shall discuss 
transfers by such persons later on. As to transfers Zo such persons, 
the following cases deserve attention : f 

(t) When the trust-deed is void for absence of necessary forma- 
lities and does not pass even the legal estate. 

Possession will at once be adverse to the grantor. Will the trus- 
tees acquire merely trustees’ estate in the property by adverse pos- 
session for the statutory period or absolute ownership in their 
personal capacity ? Something will depend on whether itisa trust 
for the benefit of some definite persons or for a purpose; in the 
latter class, if the purpose is opposed to public policy or morality, 
machinery of law cannot be set in motion to enforce the trust and 
therefore, the trustees will become absolute owners in their personal 
capacity. 


(2) When the trust deed passes the legal estate but some or ° 


all of the provisions are void for violating some such rule asthe 
rule against prepetuity &c. 

According to one class of thinkers, possession of the trustees 
will not in such cases be adverse to the grantor, at any rate, till 
the discovery of the mistake. 


(+) (1873) L R. 9 Q. B. 48. 
(3) (1897) 2 Ch. 86, 


(2) (1874) L, R. 18 Eq. 320, 
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According to some others, the possession will be adverse to the 
grantor from the very inception, but it will not be necessarily 
adverse as-against the beneficiary. The possession of.the trustees’ 
is-in denial of the ownership of the original owner but as it is on 
behalf of the beneficiary, the trustees will acquire by their adverse 
possession nothing more than the legal estate or the trustee’s estate. 
The animus involved in possession as a trustee is- different from 
that: involved in possession as an absolute owner. Here also the 
purpose of the trust will make much difference as in cases of trusts 
for purposes opposed to public policy, law will not assist one in 
enforcing the trust and therefore the trustee will become absolute 
twner. There may be cases, e.g, where the purpose is not 
opposed to public policy or morality, lapse of time will cure the 
invalidity. - -à 

According to some, in every case it is adverse both to the 
grantor as well as to the beneficiary ; to the -grantor because it is in 
denial of his subsisting ownership ; to the beneficiary because in 
no case of invalid trust can the trust be validated by lapse of time 
and the plea of invalidity may be set up even by the trustees against 
the beneficiary in.cases of invalid trust, there being no- rule of 
‘estoppel in such cases especially as the trustee does not derive 
possession from the beneficiary. Still more complicated problems 
arise when the same person’ combines in himself the functions of 
‘the grantor, trustee, beneficiary &c., e.g. where a grantor creates 
a trust with a life estate for himself and makes himself the sole or 
‘one of the trustees ; where the residuary legatee is the sole or one 
of the trustees &c, Very near relationship between the trustee 
‘and the grantor or the beneficiaries also produce important con- 
sequences. ; l l 
~+- We:shall proceed to consider some of the leading cases on the 
‘subject with reference to the points we have noted above. 

Churcher v. Martin (1) is one of the most interesting cases. 

In that case real estate was by deed expressed to be conveyed 
to trustees upon charitable trusts. The deed was void under the 

` statute of Mortmain. The trustees, however, on the death of the 
‘grantor in 1868, had entered into possession and applied the rent 
-and profits according to the terms of the deed. Emmanuel Chur-’ 
cher was one of the trustees, and he was also the residuary 
legatee and devisee of the grantor. He died in 1887 and his execu- 
tors sued the trustees fora declaration that the trusts were void, 
and they claimed a conveyance and assignment of the property. 


(1) (1889) 42 Ch. D. 3125 58 L. J Ch.3; 68 L. T. 113; 37 WR. 682. 
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The: trustees pleaded the statutes of limitation, Held that inspite. 
of the accident of the physical identity of the beneficial owner with 
one of the trustees, there being no reservation of.. beneficial ¢laim,. 
there was nothing to prevent the operation of the statutes in favour. 
ofthe trustees. - As the trustees and the Attorney-General combin-- 
ed in theit defence, no guestion-arose between them and Kekewich J , 
fYefused to decide the question whether the effect of his decision. 
would be to establish the charity. The question whether the- trus- 
tees would acqutre the’ property for-the purpose-of the trust or for 
their ownselves is without any definite judicial opinion. 
-- In Royal Theatrical v, Kydd (1) the testator gave his freeholds. 
and leaseholds to charity ; the gift was void under the. statute of 
Mortmain but the executor entering: into possession as such had 
paid-the rénts and profits to the charity for over thirty years with the. 
full knowledge of the testator’s heir-at-law as well as next of kin. 
Held that the heir-at-law and next of kin were barred but the ques- 
tion as between the executor and the charity was left open as in 
Churcher v. Martin (2). We venture to submit that the answer to 
this question should depend on the purpose of the trust ; if it is 
jnot'dppdsed ‘to public policy or morality the possession of the trustee 
or the executor being on behalf of the trusts, is without 
the -animus involved in possession as absolute owners. The ` 
possession of the ‘trustee or the executor is inconsistent with 
the continuing ownership of the original owner (unless it is a case 
of an express trust). Possession Laving been accepted on behalf 
of ‘the charity, there is a continuous recognition of the ownership 
of the charity, though as a matter-of law the charity was not consti- 
tuted the owner by the disposition, The question reduces itself 
to this, could the charity, after the attempted disposition in its 
favour-and after the executor expressed his assent to the legacy ins- 
titute a suit for recovering possession ? or would it be allowable to 
the executor even after the assent or to the trustee to set up the 
plea that though there has been delivery of possession to hint on 
behalf of the charity, yet the transfer being void, and ownership not 
having passed, a suit for recovery of possession or any analogous 
proceeding is not tenable? Ownership admittedly has not passed 
to the charity. The transaction is sof voidable but void ; and there- 
‘fore ordinarily every one even one not a party to the transaction—can. 
et up the plea, Is the position of a trustee or executor different ?- 
‘Are they in any way estopped ? Estoppel from delivery of posses- 
‘sion ‘operates only in favour of the person delivering possession, 


(1) (1899) á Ch. 149. (2) (1889) 42 Ch. B, 312.. - 
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Difficulties of this .kind make the Judges exceedingly unwilling, as 
we have seen already, to handle the problem. Jurists suggest differ- 
ent solutions., some are inclined to adopt a very lenient interpreta-. ,, 
tion of: express trusts 5 in every disposition; thouzh thera may be ne. 
positive .reference to the contingency of failure of the disposition 
yet reservation of the ownership must be implied and very slight, 
indication.is thought ‘sufficient to constitute an express trust 5, Salter. . 
y:. Cavanagh (1) is the expression of this tendency ; an express trust, | 
was there inferred from the deed, This view reminds one. of the. 
remarks of Gierke the celebrated German jurist that he does, not 
understafid the trust ; the trustee is in substance. only a manager, but 
8n account of historical reasons in England (the desire to avoid 
feudal’ burdens, to makaa wili &c.) a trustee is. in the eye of English 
law:an-owner (without a right:to enjoy the tents and profits). If 
a man delivers a property to a-manager asking him to spend it -for 
a particular purpos2 and for sone reason or ather the purpose fails - 
no body ‘can tolerate the idea that the manager will become the 
ovner. after som: length of time, and in‘cases._ where the property 
his been delivered to the managers of a trust if, the purpose | does 
not fail or is not immoral no. body will mind if after some length of 
time; the owner.is forbidden to take back the property. If you 
substitute a trustee for a manager, very important differences will 
arise ; the delivery of.the property here takes the.form. of transfer _ 
of ownership (though the. ownership of the trustee is of a very un- 
usual kind and is subject to. heavy obligations).; his possession 
is as of an owner in the eyes of law.. A huge mass of rules, has grown. 
on this point and it is not easy to brush aside atl these rules at once 
without producing. great confusion. The hesitation of the Judges to 
handle the problem of. the.relation between.trustees and benefici- 
aries to-which we have. referred. before ani the uncertainty as to the 
meaning..of express trusts are all due to the anomalous position of — 
trustees. When a-trust is void much may be said for the grantor . 
and much also for the beneficiary but nothing in natural justice for _ 
the trustee and yet it seems to me. that very often (iflaw makes an 
attempt at “being logical which law. fortunately or . unfortunately 
always does not} absolute ownership must gravitate to the . trustee. 
The Judges are not - bound to decide 2 point unless it expressly calls ` 
fora decision; sometimes they indulge in obiter dictum ; but unfor- 
tunately. there are various prablems (e..g. as between t rustee and . 
beneficiary), on which there ig even not an oditer dictum. This 
reminds one of .Bentham’s comparison .of making of law by the 


(1) bDAand.W, 668- . . 
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Judges to a man’s making his dog to do something wrong and then 
beating it so that it might not do so in future. It seems to me that 
the case is one which requires the intervention of the Legislature. 
In India where the statutory law is like marginal notes to English 
law; there is no clear provision ‘in the “Trust Act and the judicial: 
decisions are ina state of great:confusion. In India, institutions 
similar to trust play a’ very important’ part. Now-a:days sometimes 
deeds ‘and wills are drawn’ up in an English form using the terms; 
trustee &c Some:imes the words Mutwallis and Shebaits’ (which. 
relate only tó religious dispositions) are used in placé of trustees ; the 
real object is to perpetuate thé property in the family and hente a 
religious garb is placed on the transaction. The Anglo-Indian Courts i 
apply ‘English ideas as to’ charity (and religion) and most’ ofthe 
dispositions turn out to be invalid. The Mahomedans have however, 
got an Act’ passed in rgr3 setting aside the decisions applying the 
English view of charity. Bat this, I think; will not be able to validate 
all the trusts that ‘the Mahomedahbs will execute in future and the. 
old trusts executed prior to “the ‘above-mentioned Act will also be 
coming'up before ‘Courts. A brief reference to Indian cases seems 
therefore, tobe justifiable. In ‘a case Mauloi Saiyid Muhammad 
Munawwar Ali v. Razia Bibi and others (1) where a Mahomedan 
and his wife appointed ‘the husband as the Mutwalli under a dispo 
sition which was invalid, the ‘possession of the father of the 
mother’s sroperty included in the disposition, after the death of the 
mother was held as a gucstion of fact, not to be adverse to the heirs of - 
the mother. lhe charitable and religious dispositions were not to 
come into effect till after the death of both the executants. There 
does not seem to` have been any act which could not be referred 
to the ‘father as a manager- of-the family-property and sòno © 
question of law properly arose in the case nor was any decided, 
(As between parent amd children see~ Wood on ‘Limitation ` 
P. 10:2-3 and specially the foot note). Referring:to- this decision 
Beaman, J, in Cassamally Jairajbhat. v. Currimbhoy Ebrahim (2), 
of- the ‘Bombay High Court : remarks “ Unfortunately I think 
for we badly need an authority ‘on: the question—their Lordships 
of thé Privy Council satisfied themselves with saying that they saw 
‘no reason to dissent ‘from ‘the correctnéss of the conclusion of the 
Court below upon this point.” Beaman J. has made an attempt.to 
deal with the problems- exhaustively but he seems ‘hot-to be able to 
‘arrive at any definite conclusion, now remarking that in-cases where 
-there are no-defects inthe execution of trusts, limitation does: not 


(1) (1905) L. R. 33 1. A. 86. a a (2) 1, L. R. 36 Bom. 243. 
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apply and then again contradicting himself by stating that in these- 
cases, the only question is when the possession becomes adverse . 
and it becomes adverse only after discovery of the mistake and 
not béfore and with regard to the discovery of the mistake the 
date will be the decision of the question of the invalidity of the 
trusts by a Court of law (for so long as the decision is not 
made, the mistake will be supposed to continue). We reserve the 
decussion of the question of the commencement of limitation for 
§I1I. We cannot here refrain from referring to another interesting 
decision of the Bomday High Court reported in (1) which represents 
the current trend in India. A Parsi conveyed some property to trus- 
tees, ‘(he being himself one of them) for superstitious uses. A suit 
* by him to recover the property on declaration of the invalidity of 
the trust was successfully met by the plea of -limitation, the 
grantor being declared only a joint owner with the other trustee. 
The learned Judge remarked, “No doubt the result is startling, 
but the Court has to administer the law as itis” As to the ques- 
tion between the trustees and the charity referring to Churcher v, 
Martin (2) the learned Judge says “ Kekewich J., refused to con- 
‘sider the question whether the effect of his decision would be to 
establish the charity. I must follow the same course”, It may be 
pointed out here that in Churcher v, Martin (2) the purpose of 
the trust was not opposed to public policy, though the execution 
was invalid ; whereas in this case, the execution seems to have 
‘been all right and the purpose was opposed to public policy. But 
having regard to the present state of the law asto the position of 
trustées, there seems to be some difficulty in differentiating the two 
cases. As Indian law simply follows the English law I need not 
make further reference to the uncertainty and confusion prevailing 
Ahere t 
We shall conclude this part simply by pointing out’ some diffi- 
culties that may flow from holding that the trustees acquite owner- 
ship-6n their own behalf. If there is a fluctuating body of trustees as 
js usually the case, which of these is to become the owner? Those 
‘acting as trustees at the expiration of the statutory period or also 
-those dying before and as to those acting as trustees at the expira- 
ction of the period but ceasing by death or otherwise later-on, are 
+heir heirs also entitled ? k AN a 
c. Jn connection with the effect of mistake of law on adverseness 
«of possession we are to note the effect of acknowledgment given 
‘after title has become extinguished. It seems that such acknowledg- 


ei (1) (898) LE R. 20 Bom. sis. (2) (1889) 42 Ch; D. si. 
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ment is useless, though it may sometimes be evidence that the title 
has not become extinguished, the possession not having become 
adverse. Sanders v. Sanders (1) isa very interesting case. After 
thirty-one years of apparently adverse possession, there was 
acknowledgment by the person in possession of the right of another 
„as joint owner with due accounting &c, for thirteen years. Held, 
acknowledgment is of no effect after title is extinguished ; but 
it throws light on the previous state of things, namely, tends to 
show that the possession was not adverse ; assuming that the pos- 
session was adverse prior to acknowledgment, after it, for thirteen 
„years there was joint possession which was adverse to exclusive 
possession and having continued for the statutory period created 
joint ownership. _ . ; 
Cholmondely v. Clinton (2) deserves notice. 
(Zo be continued) 
J. N. Das Gupta. 
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SHORT NOTES. 


Joint tort, nature of. 


This case raises a very interesting question as to what is meant 
by “joint tort-feasors” or in other words what is the nature of a 
joint tort. What happened was that by separate and indepen- 
dent acts of .negligence on the part of each vessel, there was 2 
collision between the Clan Chisholm and the Koursk and within 
about a minute this was succeeded by a second collision between 
the Clan Chisholm and the Jfria which sank the latter vessel. 
Thereupon actions were begun. The owners of the Jiria sued 
Clan Chisholm first and then instituted the present action against 
the Koursk. The question accordingly arose whether a judgment 
recovered by the Jfvia against the Clan Chisholm was a bar to the 
present action. The answ2r to this question really depended 
upon the answer to another question viz, “ For what torts are 
persun jointly liable?” Tae answer is: For a tort (damage 
plus injuria) which they beth commit or are responsible for tha 


° 
3924. 


twee 
The Koursk. ‘a 
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iga» commission of but not fora tort where such is responsible for a 
The Koursk. ‘different injuria and the two injuria happen to produce the.same 
[1924] P. 14o  Öamnum, In the present case the Koussk was guilty of negligence 

ma in‘ proceeding out of its course and the Clan Chisholm was guilty of 


quite independent negligence in not reversing when the action 
of the Koursk was observed. These two separate and independent 
negligence resulted in a collision, the direct consequence of which 
was a collision with the Zizta. 
' Held, accordingly that the Xoursk and the Clan Chisholm were 
“not joint tort-feasors of the same tort but separate tort-feasors of 
two different torts and therefore judgment against one in respect 

° of the cause of action against it would not be an answer toa claim 
against the other in respect of a different cause of action on. » 
which it was sued. : 

This case therefore lays down that in order to constitute joint 
tort-feasance in the strict sense of the word. there must be a concur- 
rence in the act or acts causing damage, not merely a coincidence 
of separate acts, which by their conjoined effect cause damage. 

R. M. 

[See in this connection a note on the nature of a joint tort in 
the Columbia Law Review, Vol XXIV, p. 891 s... Ed] 
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MANAGEMENT OF DEBUTTERS. 


The decision of the Privy Council in Pramatha Nath Mullick v. 
Pradyumna Mullick (delivered by Lord Shaw on the 28th April, 
T9p5) is of interest to all Hindus in connection with the manage- 
mént of debutters. That case arose out of some differences 
regarding the worship of a family deity. The Privy Council has 
remanded the case to the High Court of Calcutta for the purpose 
(inter alia) of framing a scheme for the worship of the Thakur. 

The points of interest in this case are that—(1) The Thakur 
is directed to be represented by a “disinterested next friend” in the 
proceedings for the framing of the scheme. It has been recognised 
in principle time and again that the whole body of shebaits form 
one body which represents the Thakur. But what is the position 
if the shebaits fall out among themselves, say, regarding the 
worship and fight each other? Asa matter of principle it ought 
to be held that the representative body having been broken up, 
the Thakur goes unrepresented. It would be otherwise, however, 
if some of the shebaits bring a suit and the others are made pro- 
forma defendants on the ground that they for some reason or other 
only decline to join the plaintiffs in bringing the suit. In the former 
case it is necessary and desirable, as the Privy Council has directed, 
that the Thakur should be represented. 

(2) The other point is that the females of the family of the 
founder are entitled to be heard in a matter concerning the debut- 
ter. The fact is that the merit that accrues from a debutter is of two 
kinds—(a) that due to the founding, which accrues as soon as the 
founding is completed and (b) that due to the proper maintenance 
of the debutter. It is the duty of the founder and his descendants 
to see that the debutter is properly maintained and that no sin is 
. incurred by reason of the failure to maintain it properly. In this 
(the securing of the spiritual welfare of the founder) it is not only 
the male members of the founder’s family who are interested, but 
the female members as well. It is evidently on this ground that 
in Pramatha Nath's case, it has been decided by the Privy Council 
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that the female members of the Mullick family should be repre- 
sented in the proceedings for the framing of the scheme. 

So far as the latter point is concerned the Privy Council went 
somewhat further in the case of Vaidyanatha v. Swaminatha (1) 
in which it was laid down that the female descendants of the 
founder of a charity were persons “interested” within the meaning 
of S. 92 C, P. C. 


B, D. 


(1) (1924) L, R. 571. A 282 3 40 C. L. Je 454; 29C. W. N. 154. 


REVIEWS. 


Hand Book of English Constitutional Law for Indian 
students by Jyoti Prasad Sarvadhikari, M. Aş B L., Advocate, 
Calcutta, High Court. Das Gupta & Co., Calcutta, 1925, price 
Rs. 4/8). 

English Constitutional Law has always been a subject of absorb- 
ing interest and its importance for the Indian student, since the 
introduction of the Mantagu-Chelmsford Reforms which have 
sought to apply some of the principles of the English Constitution to 
India, has become enormous, It has now been prescribed as a sub- 
ject of study for the Law Examinations of the Calcutta and the Dacca 
Universities. For students going in for these examinations, who 
cannot afford to devote to the subject the amount of attention 
which a professed stiident of Politics has to give, there has not so 
far been a suitable text book. The standard works on the ‘subject 
are designed for English students who are more familiar with Eng- 
lish History and are capable of following the minor details of 
Constitutional Law with an interest which does not exist in the case 
of the Indian student. What is wanted for the Indian student 
of law is a concise exposition of the fundamental principles of the 
English constitution which are of importance in Indian Law. i 

The author has sought to supply this want and, we feel, he has 
succeeded well in doing it. The book is throughout characterised 
by clarity of exposition and a remarkable felicity in picking out 
the salient features of the subject he is dealing with. The law 
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student will find it of great advantage to have before hima clear 
and lucid presentation of a complicated subject placed before 
him within a reasonable compass. It will not dispense with the 
use of more advanced works on the subject—in fact, the author 
himself not only gives copious references to them to draw the atten- 
tion of the student to the standard works but, at many places, insists 
on the necessity of referring to them. But the work will adequately 
full the function it seeks to discharge and be a valuable introduc- 
tion to a study of the subject. 

We fear that the studied brevity of the author's exposition 
has at times led him to lay down propositions not incorrect on 
the whole, but which must be understood with proper expla- 
nations to be precisely accurate. Thus at page 2, he states 
“Unless a state is independent of external control, it can have no 
law of its own’—a proposition which is hardly accurate, without 
further explanation. Then again at page 6, he describes the 
cabinet as an agent of Parliament. This statement as it stands is 
correct only with explanations which are not forthcoming. 
We are sure that in a second edition of the book, the author will 
furnish the necessary explanation in all places where precision 
may have been sacrificed to brevity. 

The Law of Municipal Corporations in British India, 2nd 
Edition, by P. Duraiswami Aiyangar, assisted by S. Rangaswami 
Aiyangar and P. Chakrapani Aiyangar ; published by P. Chakrapani 
Aiyangar, Madras, 1924. Price Rs. 20/. 

This is a second edition of the late Mr. Duraiswami Aiyangar’s 
work on the Law of Municipal Corporations. The first edition 
consisted of three volumes, the first two containing the Acts rela- e 
ting to Presidency Municipalities and Mofussil Municipalities and 
the third volume being devoted to a discussion of general prin- 
ciples. The first two volumes have not been reprinted, The 
present work is a second edition of the third volume. 

The work is a learned and acute exposition of the general prin- 
ciples underlying the various Municipal Laws as distinguished from 
their particular features as embodied in the various legislative e 
enactments. The value and importance of a work of this character 
cannot be overrated. One of the chief shortcomings of codifica- 
tion, specially when codes have to be interpreted and administered 
by people who are not trained lawyers is that it tends too often to 
promote a narrow and bigoted interpretation of words of the statute 
to the neglect of broader principles, The administration of Muni- 
cipal Laws which are interpreted mostly by persons who have not 
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specialised in the scientific study of the law, therefore often tends 
to degenerate into slavish adherence to words to the neglect of the 
spirit. Mr. Aiyangar’s work is calculated to serve as an efficient 
corrective to this narrow outlook. 

Valuable as the work isas a sound exposition of principles of 
Municipal administration, it is to be feared that, at places, the 
learned author has placed too exclusive reliance on English and 
American authorities and occasionally neglected to compare the 
statements made there with the provisions of Indian Law. At page 
30 for instance, he makes the following statement on the authority 
of r9 R. C. L. 766, “The legislature has no power, however, to 
compel a Municipality to enter into an obligation of a private 
nature.” This is undoubtedly good law in America, and as a practi- 
cal proposition it is hardly conceivable that even in India the legis- 
lature could think of making a law of this character. But, the 
power of the legislature in India, under the Government of India 
Act is surely wide enough to include legislation like this. At page 
31, he lays down principles regulating the judicial supervision of 
Municipal Administration, which are, on the whole unexception- 
able, but are exclusively founded on American authorities. The 
power of Courts to interfere with the administration of its affairs 
by Municipalities has formed the subject of important judicial 
decisions in this country. It is surprising that no reference to these 
cases has been given in the book. At page 52 the author has 
dealt with the conduct of elections (which are provided for by 
statutes and statutory rules in India), exclusively on the basis of 
Rogers on Elections, without any reference whatsoever to the Indian 
rules. A digest of the Indian Statutory Rules on the subject side 
by side with the English Law would surely have been more helpful. 
Occasionally again one comes up against an incautious statement like 
the following, at page 124: i 

“All offices are held either at pleasure or during good behavi- 


our.” 


This is hardly accurate. Appointments under contracts for terms 
and subject to definite rules of conduct are apparently excluded 
from this-description as it stands. ; 

But these faults are few. On the whole the volume is a very 
acceptable contribution to cur legal literature, and, written in a 
vigorous and straightforward style ; it is a refreshing change, both 
in manner of its execution and the broadness of its outlook from 
the annotated editions of Municipal Acts’ which, useful as they are, 
have a tendency to cramp the mind and dwarf its vision. 
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The Negotiable Instruments Act, 1881, by A. K. Nanniah, 

3rd edition, 1924 5 The Law Printing Hou:e, Madras. Price Rs. 6. 
This is the third edition of this work. It follows the general 
scheme of the Lawyers’ Companion Series, of which it forms a part 
and shares the numerous good points of the series. So far as we 
have been able to test them, the references have been brought down 
to the time of publication and ' exhaustively dealt with. For readily 
getting at your reference and at the same time getting a fairly full 

- statement of the law in the cases the book will take a lot of beating. 


The Philosophy of Law by Roland R. Foulke of the Philadel- 
phia Bar; The John C. Winston Co., 1925. 


Philosophy of Law has till recently been pre-eminently a German 
science and very German—deep, difficult and abstruse. America 
has however been making great strides forward in the study of the 
subject and Mr. Foulke’s little book is one of her contributions to 
it, It is American all over, short, brilliant, dogmatic and full of 
unusual view points, but lacking in the depth, close reasoning and 
pitient labour which one has learntto associate with German 
works on the subject. A very characteristic part of the book is the 
following pseudo-mathematical definition of law at pages 27, 28. 

~~~" “Let c=present conduct, c,=past conduct, c,=future 
conduct, d= description of conduct, fı =external factors arising from 
presence of other men apart from political power, f =external factor 
of political power...The general definition appears in the form of 
the following equation —. 


Cr + C+Co+ fr + fa +d=x (law).” 


Familiar as this form of statement would appear to students of 
Economics, it fails to carry conviction and one is left in doubt as 
to whether an algebrical equation is adequate, apart from appeal 
to. higher mathematical categories, to express the resultant of ten- 
dencies which make law. The proper field of the philosophy of 
law, according to the author is “the explanation of the operation;, 
of the external factors of political power and public opinion in 
determining human conduct” and he dismisses other usual topics 
of a Philosophy of Law as belonging to Sociology, Ethics, Political 

. Science etc This is a point of view with regard to philosophy of 
law which is strikingly novel but far from convincing. 

The effect which the book leaves on the mind of the reader is 
like that of a series of a flashes of lightning ona man standing in 
the dark. It discloses flashes of truth but does not help to build 
them up into a continuous whole. The freshness and novelty of view 
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point and the very pointed epigrammatic way of exposition are 
however thought-provoking and grasp the attention of the reader. 

Legal forms for common use by James Walter Smith, 8th 
Edition, slightly enlarged and revised, by J. David Casswell, Lon- 
don ; Effingham Wilson, 1925. 

That this little book has gone into eight editions is sufficient 
proof that it has satisfied a felt want. The author has simplified 
the recondite art of conveyancing and legal draftsmanship in a 
way which makes the thing intelligible more or less to the layman. 
We have examined some of the forms and feel that they have been 
designed with great care, picking out essentials and avoiding the ver- 
ebosity which, English legal tradition handed down from days when 
law was far more formal has not yet fully shaken off. The notes are 
brief and clear and are very helpful in appreciating the learning of 
the various clauses. The editor of the present edition has done’ 
his work with care and while bringing the law and forms down to. 
date has kept the chief merits of the book in tact. The book will 
prove useful both to lawyers and laymen who have occasion to 
deal with legal transactions. 

Commentaries on the Code of Criminal Procedure 
Vol. I (Ss. 1-250) by P. Ramanatha Aiyar, Madras: The Madras 
Law Journal Office, 1924. ' 

This volume which deals with the first 350 sections of the code 
is midway between an exhaustive commentary on the code and a case- 
noted edition of it, and while it combines in some measure the merits 
of both, it shares the defects of both also. It lacks the full exposition 
of principles proper to an exhaustive commentary and is wanting 
in the brevity and conciseness of a case-noted code which a busy 
lawyer would so much prize. The editor however has made a very 
conscientious and successful attempt to bring together al] the cases 
Jaw on the subject arranged under headings judiciously contrived. 
The book will therefore be found to be very useful to practitioners. 
It is perhaps to be feared that the author has not taken the same 
amount of care in weeding out obsolete case-law as he has done 
in bringing the cases together. Thus for instance, the note to section 
195, which has been very radically altered by the new code, do not 
bring out essential features of the change and are burdened with -a, 
number of ancient cases on sanction to prosecute which are no lon- 
ger law. The references to English and American cases on appro- 
priate topics are happy and, the typographical arrangement devised to 
draw attention to the references will be helpful to the busy lawyer. 
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EFFECT OF MISTAKE ON POSSESSION. 
IT, Effect of Mistake of fact. 


Mistakes of fact may be of various kinds and the commonest 
cases are those as to identity of person or property, mistakes as 
to boundary of lands, as to the nature and extent of a man’s 
interest in a property (which mistakes may be sometimes mis- 
` takes of law); mistakes as tu the extent of a man’s power of 
disposition over a property which may involve a mixed question 
of law and fact, cases of ignorance of beneficiaries in cases of 
dispositions of the property by persons in fiddciary position. 

We take up first those cases in which a trustee is in possession 
on behalf of a mistaken legatee, 

Possession by a trustee under an invalid trust is in some respects 
similar to possession by a trustee under a valid trust for a mis- 
taken legatee, yet the legal consequences are very different. The 
former is a case of mistake of law, the latter a case of mistake’ 
of fact. With regard to the latter case, the law as laid down in 
Lister v, Pickford (1), is that the title of the real claimant will not 
be affected if the trust is an express one. But it is different in the 
case of implied trusts, Thus if a person receives money or goods 
from a person believing that they belonged to him, when in fact 
they belonged toa stranger, an implied trust is raised and the 
stranger is entitled to sue at once and he will be barred by the 
statute unless the suit is brought in time. Buchan v. James (2). It 
has been held in East Stonehouse Urban District Council v. Wil- 
Joughby (3), that where the trustee is notin possession, an equita- 
ble owner may bar another. 

The principle of estoppel forbids the trustee in cases of expresa 
. trusts to deny that his possession is permissive and without the 
animus involved in possession as an absolute owner, The posses- 
sion having been delivered to him on his express or implied repre- 
sentation that he will hold the property fora specific purpose, 


(1) (1865) 34 Beav. 576. (2) 1 Spears (S.C.) Eq. 375. 
(3) [t902] 2 K. B. 358. 
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cannot be allowed to set up any title (paramount and adverse to 
trust) which he himself may have: Newsome v. Flowers (1); 
Attorney General v. Munro (2); nor can he be allowed to set up 
the title of third persons after having acknowledged the trust. 
Whatever may be the theoretical difficulties as to the application of 
the principle of estoppel ina case where a particular legatee has 
not been acknowledged as such as the representation of the trustee 
amounts to this that he is holding as a trustee and not as an owner, 
the statute forbids him absolutely to set up a claim inconsistent with 
the real intention of the instrament. Where property is delivered 
in pursuance of a sale or a gift to one as a manager on behalf of A 
whereas it was ińtended to deliver the property to him as a manager 
for B and the possession of the manager being the possession of the 
owner, it seems that A will acquire ownership after the statutory 
period. The point becomes clearer when the possession of a pro- 
perty is delivered to the manager of A instead of to the manager 
of B. To take another case, where a property is mortgaged to M 
but on account of M’s death immediately afterwards possession is 
delivered through mistake to an unauthorised person, will the repre- 
sentatives of M be allowed to take possession after twelve years ? It 
seems that having regard to the express provisions of the Statute— 
that a suit against a trustee by a beneficiary cannot become barred, 
the decision in Lister v. Pickford (3) is the only possible view. In 
‘some states in America, this rule is only a rebuttable presumption, 
namely, that the possession of a trustee is that of his ceséué gue 
trust and does not become adverse without open repudiation. Had 
it been a mete question of fact in England, the decision in Lister 
v; Pickford (3) would have perhaps been otherwise. An aggravated 
form of estoppel is the basis of the rule of English law on this point ; 
Isay ‘aggravated’ because ordinarily estoppel forbids a trans- 
feree to deny that the transferor was entitled to transfer the pro- 
perty at the time of the transfer ; it is sometimes extended to this 
extent that the transferee cannot deny the validity of the transfer, 
cannot question the legality of the transaction : in this case there is 
infringement of none of these rules ; the real legatee has not exer- 
cised any acts of legal or beneficial ownership for the’ statutory 
period ; somebody else has enjoyed the beneficial.ownership during 
this time and yet beneficial ownership of the real owner must be 
held not to have become extinguished as the possession of the 
trustee was his possession and throughout this whole period he was 
(1) (1861) 30 Beav. -461. (2) (1848) 2 DeG and Sm. 122, 
(3) (1865) 34 Beav. 576. l 
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in possession through the trustee. Adverseness is here prevented 
by a positive rule of law, 

The cases as to the effect of mistake as to the inclusion of a 
land under a will are difficult to reconcile with one another. In 
Scott v. Nixon (x), it was held that when beneficiaries entered upon 
a land in the belief that it passed to them undera residuary devise 
when in fact it did not, they acquired the legal estate for them- 
selves ; while in Kernaghan v, M’ Nally (2), it was held that they 
acquired it on behalf of the trustees of the will and not on their 
own behalf. These cases agree in this that mistake will not prevent 
the operation of the statute; the difference relates only to the 
extenl and nature of the interest thus acquired. The recent tenden» 
cy is for very wide operation of the statute of limitation. It has 
been held in recent cases that when a tenant for life enters upona 
land which does not pass by the will (though the testator had a good 
title to it) either because the’ provisions in the will relating to it are 
invalid or because it is not included in it, but the parties are under 
a mistake as to these points, the tenant for life acquires absolute 
ownership in fee simple after the statutory period. Paine v, 
Jones (3) In we Stringer's Estate (4); In re Anderson. Pegler v. 
Gillait (5). There seems however, to be some force in the conten- 
tion there is a difference in the animus involved in possession of fee 
simple and that in possession of an estate for life for assertion of 
right as a tenant for life need not go to the extent of assertion of 
right as an absolute owner. In that view of the case, it seems that 
there will be adverse possession of a limited estate only. 

These cases are apt tobe confused with another set of cases, 
namely, where the testator transfers land to which he has no title 
or a very imperfect title and a tenant for life enters upon it in 
accordance with the will and acquires title by adverse possession 
against the true owner ; the tenant for life is in such cases estopp- 
ed from denying that the land form part of the estate of the 
testator: Board v. Board (6); Dalton v. Fitzgerald (7). (See§ L 
where these cases have already been discussed). 

The principles stated above apply to all. cases of possession of 
wrong lands by mistake. When one occupies lands under a mis- 

. take supposing that they belong to him, when really they are out- 
side his estate, and actually. occupies and improves them, the 


(x) (1843) 3 Dru. and War. 388. (2) (1861) 12 Ir. Ch. R, 89. 
-(3) 18 Eq. 320. (4) (1877) 6 Ch. D, 1. 

(5) [1905] 2 Ch. 70. (6) (1873) L. R. 9 Q. B. 48. 

(7) [1897] 2 Ch. 86. ' : 
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possession will be adverse from the very beginning. When adjoin- 
ing owners occupy their lands under an agreement that the true 
line may. be ascertained later on, there will be no adverse posses- 
sion ; but when they do ascertain a line as the true line and then 
occupy according to the supposed true line, possession of each 
will be adverse to the other. — 


When one purchases only a part of the lands belonging to his 
vendor and becomes an adjoining owner, the same principle applies. 
If lands do pass by a grant and the grantor remains in possession 
through mistake his possession will be adverse to the grantee 
(Wood P. 1278). Beale v. Kyte (1), has, however, adopted a very 
lenient attitude towards the purchaser. In a suit by a purchaser 
for obtaining possession against his vendor, Nevilee J. sald “ The 
principal reason why plaintiff's attention was not called to it was 
because defendant did not take possession of the land in a practical 
sense, that is, had the land been measured or fenced he could nt 
have failed to ascertain the difference between himself and his 
vendors at once. Even if there were laches time would begin to 
run only from the time when plaintiff’s attention was called to the 
mistake”, This case seems to hold that possession does not 
become adverse till the discovery of the mistake. We shall discuss 
the question as to the commencement of the period of limitation 
later on, Ifthe decision amounts simply to this that in the ab- 
sence of measurement and fencing there was not sufficient ‘physical 
manifestation of the desire to exclude other, it being an opinion 
only as to the sufficiency of certain facts to constitute possession, 
will not be decision on a pure point of law. Cases relating to 
sufficiency of manifestation of the animus (e.g. in the cases of 
waste lands &c.) are to be distinguished from cases of mistake. 


As regards the effect of man’s ignorance about the extent of his 
interest in a property of which he is in possession the following 
cases deserve notice. In Sanders v, Sanders (2), already referred to, 
where one of two tenants in common was in exclusive possession 
for thirty-one years and then paid proportionate rents and duly 
accounted to the other co-tenant for thirteen years, an opinion was 
expressed that even assumimg that the possession of one tenant 
was adverse to the other for thirty-one years, a mew tenancy in- 
common was created- by adverse possessién for thirteen years-so it 
was a case of extinction of joint title by exclusive possession of 
one and then extinction of title thus acquired by joint possession 


(1) [1907] 1 Ch. 564s (2) (1881) t9 Ch. D. 373. 
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for the statutory period. In Churcher v, Martin (1), Kekewich J. 
remarked “It seems to me consistent with principle to hold that the 
joint possession excludes that of any one of the joint possessors 
on his own behalf, and no authority was cited or occurred to me 
inconsistent with that view.” In a case before the Calcutta High 
Court, property belonging to A was through mistake treated as 
joint property of A and B and was possessed jointly by them for 
over the statutory period. Two out of three Judges including 
Jenkins C. J. now in the Judicial Committee of the Privy Council 
held that A’s exclusive title was extinguished and joint title was 
created in favour of A and B--Dwarka Nath Chowdhury v, Atul 
Shib Banerjee (2). In a case before the Bombay High Court, a 
„settlor suing after the statutory period to recover property settled 
on an invalid trust after a declaration of its invalidity was held to 
have become converted into a joint-owner along with the remain- 
ing trustee, he himself being a trustee—Cowasji: N. Poch Khana- 
walla v, D. R. Setna (3). 

Mistake to the nature of man’s interest in a property of which 
heis in possession usually involve mistakes of law and have been 
considered before, namely, the effect of possession as one of the 
trustees on one’s right as the residuary legatee about which one is 
in ignorance. 

Mistakes as to the nature and extent of a transferor’s right in- 
volving mistakes of law as well as of fact are very often present in 
cases of transfers by persons in fiduciary position—trustees, mort- 
gagees, guardians &c. Mistake or no mistake, the possession of the 
transferee becomes at once adverse tothe transferor as also to the 
beneficiary. The ignorance of the beneficiary as regards the tran- 
saction has no effect on the adverseness. The transferee will 
acquire an interest in the property co-extensive with that attempted 
to be transferred namely, if a permanent lease (in countries where 
it is allowed) is granted, the transferee will acquire the status of 
a permanent tenant after the statutory period. 


(To be continued). 
J. N. Das Gupta. e 


(1) (1889) 42 Ch. D, 312. (2) (1913) 17 C. W. N. sos. 
(3) (1895) 1. L. R. 20 Bom. 515. 
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REVIEWS. 
LAW OF CONFESSIONS AND OF ACCOMPLICES, APPRO- 


VERS AND DYING DECLARATIONS by Sripati Roy, 5th edition, 
1925 ; published by The Eastern Law House, Calcutta. l 


That this book has gone into five editions is sufficient proof that 
the profession has found the work useful. Mr. Roy’s book is`a 
comprehensive digest of the statute and case law on this. somewhat 
intricate subject. We have examined this edition at many places 
and have found the case-law to be quite up to date. The work 
hardly purports to be a text book on the subject and lays no preten- 
sions to graces of style which would make it a comfortable reading. 
It is essentially a digest and will be found very useful as such. A 
comprehensive index adds to its utility. 


ELEMENTS OF HINDU LAW FOR STUDENTS by H. L. 
Chakravarti, 13th Edition, Revised and Enlarged, 1925 ; published 
by S. K. Lahiri & Co, Calcutta. Price Rs. 2-8. 


Mr. Chakravarti’s “Elements of Hindu Law” has long been in 
the hands of almost every student preparing for a law examination 
and its popularity with them may be gauged by the number of 
editions it has run into. The unpretentious nature of the work is 
evidenced by the fact that the author has not thought fit even to 
write a preface. With a rare knack for getting hold of essentials, ` 
however, the author bas crammed into this little volume all that is 
indispensable fora student of Hindu Law in texts, commentaries, ` 
statutes and case law, and he has brought the book quite down to 


, date, We have no doubt students will appreciate the book in this 


edition as they have always done. We only hope that they will not 
be encouraged by the apparent completeness of the work and the 
lucidity of its composition to believe that this little book contains: 
all that there is to know about Hindu Law. ' 
LEGISLATIVE SERIES—Vol. Il (4921—Parts I & II) 
Vol. III (1922), issued from the International Labour Office, 
Geneva (Switzerland) ; published by Harrison & Sons Ltd., London. 


These volumes embrace the entire body of international. conven- 
tions and agreements and municipal legislations of different coun- 
tries relating to labour in the years 1921 and 1922, They contain 
an amount of information which is of the very greatest interest to 
the student of labour conditions of the world. To the legislator 
and the economist the laws compiled here will furnish food for re- 
flection and to those of our countrymen who have been fighting 
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for freedom on mid-Victorian lines, they ought to be a great eye- 
opener. ba 

These laws are index of the great revolution in the concept of 
freedom that has taken place since the chartists earned the ridicule 
of their countrymen by their very moderate demands. Since then 
labour has loomed more and more largely in the politics of every 
country till the War and the Peace following it raised it to a matter 
of first rate international concern. These laws are the results of the 
great and almost feverish activity of various countries in recent years 
to secure, by adequate labour laws, a fuller recognition of the new 
freedom and to provide fof the producers of wealth an adequate 
measure of subsistence and comfort. . 

The outstanding fact of the modern concept of freedom is the 
vast amount of restraint that laws impose upon the free will of the 
labouring classes and employers to enable them to realize, in fuller 
measure, a higher freedom. Germany before the war was easily in the 
forefront of countries in which such legislation flourished. England 
was fast making headway. Since the war the interests of labour 
which have been placed under the special oversight of an interna- 
tional organisation has triumphed everywhere. Relations between 
employers and labourers are now hardly regulated by contract. All 
countries are fast adopting the eight hour day, factory regulations, 
regulation and prohibition, where necessary, of employment in 
trades like the Lead Industry, Phoshphorus Match Industry etc. 
which are dangerous and unhealthy, insurance against employ- 
ment, old age insurance, minimum wages and such like measures, 
Health laws and housing form an important part of this collection. 
The liberty of combination which has been fruitful of so much pro- 
gress in England is now been recognised in most countries, Bel- 
gium leading in the volumes under review with a characteristically 
Belgian, Law which guarantees the Freedom of Association. 
Czecho-Slovakia open its Act of the rath August ro2x with the 
following provisions : i 

‘r, (1) Any person who ill treats another, (or the family 
dependants or persons under the care of another} or injures him in 
bis person, liberty, honour, property or means of livelihood, or 
. threatens him with any such injury, or who knowingly takes advan- 
tage of any imminent distress threatening another, or makes use of 
his position as an official, teacher, pastor or employer, in order to 
compel another to perform, omit or tolerate any action, shall be. 
deemed guilty of coercion, without prejudice to criminal jurisdiction 
over his,act, under other penal provisions, 
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“ (2) A strike or a lock-out shall not be deemed to be an 
injury within the meaning of sub-sec (x) unless it is directed 
against individual employees from national, religious or political 
motives. . 

sa, Coercion shall be deemed to be a contravention, and 
shall be punished by courts with detention for not less than eight 
days, nor more than three months. 
` Refreshingly novel ideas like this of regulation of conduct with 
a view to securing greater freedom of action for the poor and the 
weak are plentiful in these volumes. The statesman and the 
legislator has to ponder over them, turn them in his mind, watch 
their working in those countries and seek in them the key to the 
solution for the particular problem of our own country. It is per- 
haps too early yet in this country to expect to see that meditative 
and knowing statesmanship at the helm of the state. But such 
serious thought to the multitudinous social problem of India has 
become long overdue. We are miles behind the other races of the 
world in most things and unless we make up our minds to start 
running up, we shall never get even with them. A close study of 
these volumes ought to stimulate some amount of thinking on 
these lines in this country and in that hops we earnestly commend 
this work to the attention of our countrymen. 

The Yearly Digest, 1924, by R. Narayana Swami Iyer B. A., 
B. L, and V. V. Chitale B. A. LL. B., published by the Madras 
Law Journal Office, Madras. ; 

We have received a copy of this useful Digest, It is needless 
to add that the profession anxiously waits every year for the pub- 
lication of this Digest. The book is already well known to the 
practitioners and we have no doubt it will have an extensive sale. 

The All India Digest (Criminal 1911-1928) by.P. Hari 
Rao B. A., B. L. ; published by the Law Printing House, Madras, 
1924. - 

Mr. Rao has. done a service to the profession by bringing out 
this volume. The late Mr. Sanjiva Row'’s All India Digest Criminal 
was up to 1910 and although Mr. Rao brought about a second 
edition of that Digest upto the end of 1945, the present edition 
relates to the period between 1911-1923. We are glad to find that 
Mr. Rao has given a supplement of cases tothe end of June r924 
at the end of the book. This brings the Digest down to the date 
of its publication. The arrangement’ of the book is satisfactory - 
and the Criminal Practitioners will be in a position to find out 
cases ona particulur point without much beating. We are sure 
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that the book will be appreciated and widely used by the 
profession. i 

The Punjab Acts (Civil, Criminal and Revenue 1798- 
1924) by P. Hari Rao B. A, B. L.; published by the Law 
Printing House, Madras, 1925. 

This is a collection of all the important Local Acts of the 
‘Punjab, the North West Frontier Province and Delhi with Legis- 
lative changes and case law up to date. The Bench and the Bar 
have been keenly feeling the need of an up to date edition of the © 
-Punjab Acts collected in one comprehensive volume. The only 
edition of the Punjab Acts that we had was published in 1912 by 
late Mr. Sanjiva Row and in that volume the Criminal Acts wege 
completely left out. Since then a large number of Acts were 
passed superseding, amending and adding to the old ones, There- 
fore a volume of this character was highly needed, and Mr. Row 
has removed this long felt .want. The usefulness of the book is 
increased by the historical memoir attached to each Act showing 
how it has undergone modifications from time to time. The anno- 
tations to the different . Acts are no doubt short but at the same 
time they contain all which are likely to be useful to the busy 
practitioner. 


SHORT NOTES. 


Boswell v. Crucible Steal Co. 
[1925] 1 K. B. 119. (1924) 


. Lease—Covenant to repair—"“Landlord’s fixtures? meaning of. 
In the lease of a particular house, the tenant covenanted to repair 
the inside of the demised premises “ including all landlord’s 
fixtures,” and the landlord covenanted to repair “the demised © 
premises” except so far as the tenant had covenanted to repair. 
Some of the plate glass windows which do not open having been 
broken, the landlord claims thatt hey are landlord’s fixtures and 
that the liability to repair them falls on the tenant. Thus the 
question arose what is the meaning of the term ‘fixture’ as that term 
is used in connection with the house. It is laid down in this case 
that “ fixtures” mean something affixed to the premises after the 
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structure of the house is completed and do not include things 
which form part of the original structure. 


Hambrook v. Stokes Brothers. 
[1925] 1 K. B, 141 (1924). 


Unattended lorry, running down a street—Fear for safety of third 
persons—Neghgence and extent of duly—Remoteness of damage. 
The defendants, who were the owners of a motor lorry, placed the 
lorry in charge of their servant. The servant left the lorry un- 
attended with the engine running without taking precautions to 
prevent it from moving. The lorry ran down the street which „was 
very narrow at some places. The lorry however was finally 
brought to stand still by running into a house close to the place 
where the plaintiff's wife happened to be standing. On the day in 
question the plaintiff’s wife with her three children walked there at ` 
the time the lorry came down the street. There was a bend in 
the lower portion of the street and the lorry stopped below the 
bend at some distance from the point at which it started. When 
the plaintifi’s wife noticed the lorry coming rapidly round the bend 
she became very anxious for the safety of her children who at that 
time got out of her sight round the bend of the street. A crowd 
collected and there were rumours of an accident and she was told 
that one of her children was injured and removed to hospital. The 
plaintiffs’ wife was at that time pregnant and the accident caused a 
serious nervous shock which resulted in her death. The plaintiff 
thereupon claimed compensation under Lord Campbell’s Act for 
the loss of his wife. 

Held (per Bankes and Atkin, L. JJ. ; Sargant L. J. dissenting) 
that the plaintiff in order to succeed must prove that the death of 
his wife resulted from the shock occasioned by the running away .of 
the lorry, that the shock resulted from what the plaintifi's wife 
either saw or realized by her own unaided senses and not from 
something which some one told her and that the shock was due to 
a reasonable fear of immediate personal injury either to herself or 


to her children, 
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EFFECT OF MISTAKE ON POSSESSION. `° 


IIT. Discovery of the mistake and Commencement of limitation 
(or adverseness of possession). 


Equity has power to relieve both mistakes of law as well 
as of fact. ‘Lord Chelmsford ‘said in Earl of Beauchamp ¢. 
Winn (x), ‘There are many cases found in which equity, upon a 
mere mistake of the law, without the admixture of other circums- 
tances, has given relief toa party who has dealt with his property 
under the influence of such mistake”, In Pickering v. Stamford (2) 
a bill to have a bequest for charitable purposes declared void was 
allowed after thirty-five years, there being no presumption ofa 
release by a next of kin or any difficulty as to the accounts. “A 
different trend of ‘thought appears in Bond v. Hopkins (3), Chol- 
mondeley v. Clinton (4)-&c. where the opinion is expressed that the 
Courts should act in accordance with the statute of limitation even 
in respect of equitable claims. Section 27 of Real Property Limita- 
tion Act of 1833 reserves to Courts the right to refuse equitable 
relief on the ground of acquiescence or otherwise and even before 
the statutory period, if any such is applicable, has not run. Section 
24 applies to equitable rights to land or rent the same period as to 
legal rights. In Lewis v, Lewis (5), it has been held that the 
legatee will.not be entitled to have extension of time for bringing 
his action upon the ground that he did not know of the will ; 
contra Brittlebank v, Goodwin (6). With regard to difficulties in 
construing a will in Zar? of Beauchamp v. Winn (1), Lord Chelms- 
ford remarked. “Although when a certain construction has been 
put upon a certain deed, it must be taken that the legal construc- 
tion was clear, yet the ignorance, before the decision, of what was 
the true construction, can in my opinion, be pressed to the extent 
. Of depriving a person of relief oo the ground that he was bound bim- 
self to have known before-hand how the grant must be construed.” 


G) (1873) L. R. 6 H. Le 223 (234). 
(2) (1793) 2 Ves. Jun. 280. (3) (1802) 1 Sch. & Lef. 419. 
(4) (881) 4 Bligh N. S. 100. (5) [1904] 2 Ch. 656. 

(6) (1868) L. R. 5 Eq. 545. 
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But in a recent case, Khaw Sin Tek v. Chuah Hoot Gnoh Neok (1), 
their Lordships of the Privy Council have remarked that they cannot 
support the view “that the time begins to run from the date when 
the clause is construed by a competent ‘Court......the intestacy, 
if it exists, has existed throughout, and the distributive share of one 
of the ext of kin has been his to claim from the time when the intes- 
tacy arose and not when it was declared.” These two cases illustrate 
the difference of opinion which prevails as to the effect of mistake 
on the commencement of limitation. We have referred to the 
various views held as to the possession of trustees when the execu- 
tion of the deed is all right but some or all of the provisions are 
invalid (i) possession is never adverse, (ii) possession is adverse 
only, from the discovery of the invalidity which may sometimes 
necessitate a declaration by Courts (iii) possession is adverse from . 
the very beginning. The Real Property Limitation Act of 1833 

lays down that there is no adverseness in cases of express. trust, 
that adverseness commences from the discovery in cases of con- 

cealed fraud but it makes no specific provision for mistake. There 

is a tendency in cases of mistake to apply the doctrine of express 
trust or concealed fraud. When possession is not involved and 

the suit is not one for land.or rent but for purely equitable reliefs 
e. g. rectification or avoidance of a deed, the hands of the Court 
are absolutely free, though there. is a recent tendency in modern 
Legislatures to lay down definite period usually -three years for 
such cases. Great difficulties arise when in a suit for recovery ‘of 
land or rent some equitable reliefs are involved. In America 
(Wood P. 1320) equitable actions for setting aside a fraudulent 
conveyance or for.reforming a deed when recovery of land is also 
prayed for (reforming the deed being merely incidental) aré con- 
sidered to be actions for recovery of land and not within the sec- 
tions limiting actions for relief from fraud or mistake ‘to three 
years. Suits for rectification of deeds for mutual mistake have 
been held to be barred after the expiry of time for bringing real 
actions. Mistake therefore, in America can neither shorten nor 
extend the period for bringing real actions. In England in cases 
of concealed fraud there willbe ‘an extension of time. Mistake as 
such has no effect but it may be evidence of concealed fraud for’ 
the purpose of statutes of linitation, e. g, when reasonable diligence 
` canot discover it (see cases relating to coal mines.) A good deal 
of confusion prevails between equitable reliefs and legal ones as also 
between equitable defences and legal ones. In Beale v. Kyte, (2) 


(1)-L. R [1922] A.C. 120. (2) [t907] 1 Ch. 564.7 
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which was suit for recovery of possession by a purchaser from his 
vendor on the ground of mistake as to the proper boundaries, 
Neville J. remarked “ In all cases of mistake in order that laches 
or-acquiscence may be a defence there must be notice of the error 
and time begins to run from the date of the notice and not from 
the date when the error is committed. The suit was essentially 
one for recovery of land and section 24 of R. P. L.A. bears‘ equit- 
able defences except in cases of express trust or concealed fraud. 
There is no question of either of these. The only question was as 
to when the possession became adverse. The remarks as to laches 
&c, were therefore I venture to submit irrelevant. The Judge also 
based his decision on another ground, namely, that the facts were 
not sufficient to constitute effective possession as there was no” 
measuring or fencing. This is quite intelligible. Had the facts 
amounted to sufficiently effective possession, mistake would have 
been of no avail to the plaintiff in this case. 

In cases where equitable reliefs are involved in suits for posses- 
sion e. Ë. a suit for possession by a person after declaring the 
invalidity of an instrument or a provision in an instrument or after 
setting aside a voidable deed, there seems to be a difference 
between void instruments and vofdaòle ones. As regards void 
instruments, it seems the equitable relief is merely incidental 
whereas a suit to set aside voidad/e instrument is indispensably 
necessary to support a suit for recovery of possession. It seems, 
therefore, reasonable to hold that in the case of voidable instr u- 
ments, the period for recovery of possession may be shortened 
either on the basis of special statutory provision for equitable 
reliefs or on the ground of laches &c.. though in cases of fraud or 
mistake, there will be this anomaly that ordinary adverse possession 
will give twelve years whereas adverse possession plus fraud or 
mistake will give only three years. The converse namely that in cases 
of voidable instruments there may be extension of time beyond 
that for recovery of possession, is not tenable. Possession by one as 
owner is adverse to others whether under a void, voidable or valid 
instrument ; nothing ‘more is needed to constitute possession adverse 
than possession as owner without recognising any subsisting title 
in any body else. In India where a period of three years is allow- 

` ed for relief-orf the ground of mistake and twelve years for recovery 
of possession, the Judges sometimes show reluctance to face this pro- 
blem. In a suit by.A for recovery of some land belonging 
exclusively to A which had been through mistake possessed jointly 
by himself and another for oyer twelve years, Chapman J. said, 


30% THE CALOULTA LAW JOURNAL. {Vou XLI. 


‘* Mistake is merely an incident in the explanation why the suit was 
delayed except for the purpose of avoiding limitation, it is quite 
unnecessary for the plaintiff to prove any mistake. Ail 
he need prove is his title. There was no issue as to mistake, no 
evidence was offered about it, the equities that arise in such a 
suit were not pleaded or considered. The case was not presented 
as one grounded on mistake......1 need only add two obser- 
vations. - The first is that the plaintiff did not prove that the 
mistake was induced by any representation of the defendants. The 
second observation is that if the plaintiff had been diligent no mis- 
take would have been made.” Dwarka Nath vy. Atul Shib (x). These 
observations are perhaps intended to meet the case of mistake, 
amhounting to concealed fraud (for purposes of limitaticn); but for 
mere mistake a period of three years is allowed. by the Indian 
Limitation Act, hence the remark that the case was not presented 
as one for relief on the ground of mistake. There are ample provi- 
sions authorising. an appellate Court to .frame issues which are 
necessary for proper decision of a case and yet the High Court 
did not adopt any such course. The real reason was that mistake. 
cannot prevent adverseness of possession and adverse possession hav- 
ing continued for twelve years, no relief could be granted even if the 
suit had been framed as one for relief on the ground of mistake 
The learned Judge remarks in an earlier part of the judgment that 
relief on the ground of mistake refers only to a well known class of 
actions, namely, for rectification of deeds or rescission on contract, 
though the statute is silent as to the scope of the rule. Similar reluc-” 
tance to avoid the problems appears in Cowasji N. Pochkhanawalla 
v. D. R. Setna (2) in a suit to recover property settled on an in- 
valid trust, when Candy J. says “the suit cannot’ be regarded. as 
one for relief on the ground of mistake.” It seems to. be that the 
American view (Wood p. 1326) that the period for instituting real 
actions cannot be extended is the most reasonable view aboùt the 
matter. l Too 
- As regards the question, namely whether the period for institut- 
ing a suit for ‘recovery of possession can be shortened it seems 
. to me that it can be shortened when a transaction requires to 
be sef aside as voidable but not in other cases. (In India the cases 
on this point are in a state of hopeless confusion). = 
Conclusion. 

One cannot but be struck with the great uncertainty which exists 
as to the attitude of law with regard to the amount of indulgence 

(t) (1913) 17 C. W. N. 595. (2) (1895) I. L. R. 20 Bom. grt (516). 
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to be shown to mistakes of law. Equity pretends to relieve both 
mistakes of law as well as fact though there is that maxim that 
ignorance oflaw is no excuse. The recent tendency is towards 
adoption of an objective standard of human conduct and to give 
little effect to mistakes as such unless it amounts to fraud except 
in those cases where mistake prevents the very origin of a 
juristic act e. g. on account of absence of consensus required in the 
case of contracts, Hence in the famous Laws of England under 
the heading of mistake, the only matters discussed are the conse- 
quences of mistakes on contracts. The effect of mistake on deal- 
ings with regard to immovable property has not as yet received 
any systematic discussion anywhere and hence the great uncertainty 
and confusion. We have pointed out some problems that call for 
solution and we shall feel that our labours have not been spent in 
vain if the attention of scholars is drawn to this subject- 


J. N. Das Gupta. 


REVIEWS. 


Students’ Handbook of Mahommedan Law by Ameer Ali, 
Syed, P. C, LL. D, D. Lọ Seventh Edition, 1925. Calcutta and 
Simla: Thacker Spink & Co. Price Rs. 4. 

It is hardly necessary to say now that the Right Hon. Syed Ameer 
Ali’s Handbook of Mahommedan Law is a valuable work. The 
present edition is a considerable improvement on past editions, 
as the learned author has utilised his experience in recasting the 
book in’ various parts, The work presents in a brief compass, with 
as few complication as possible, the main principles and provisions 
of Mahommedan Law so far as itis administered in British India, 
The value of such a work to students cannot be gainsaid. But if 
we may make a suggestion to the learned author for his future 
attention, we may point out that an introductory work of this charac- 


"ter would be much more valuable to the students if it were furnished 


with a brief historical sketch of the development of Mahommedan 
Law and an exposition of the ,most fundamental principles of 
Islamic Jurisprudence. These would help in an intelligent appre- 
ciation of the law which a bare statement of rules code-wise is not 


~ no means an easy one, and the book would have gained i value 
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likely to produce. We have no doubt such additions would make 
the work more interesting and acceptable to students, _ 

The Law of Compulsory Land Acquisition and Compen- 
sation by S. G. Velinker, Bar-at-Law. Published by the author, 
Bombay. Price Rs. 15. E Roe 

This is a timely publication and we have no doubt the profes- 
sion will find it valuable. The work embraces not, only the Land 
Acquisition Act, but also the various City Improvemement ‘Acts 
and other statutes relating to the compulsory acquisition of land 
The law of Land Acquisition has undergone important changes in 
recent times as a result of legislative amendments and judicial 
decisions, the most important of them having been in relation with 
city improvement schemes. Mr. Velinker has incorporated all the 
amendments up to date and has dealt fully with the latest case 
law. He has taken considerable pains to secure the accuracy of 
the case notes and has at various places had occasion to correct 
headnotes in reports. “So far as we have been able to examine the 


work, it seems to have dealt with the case-law exhaustively and the _ 
exposition is clear and methodical. The author has takén care to 


avoid burdening the book with obsolete cases. 

A valuable historical note and an exhaustive index add to the 
value of the work. ie 

One finds however that at places the’ author has left the arduous 
work of digesting and reconciling authorities too much to the 


reader. Under section 49 of the Bombay Improvement Act for 
ee j : ta dane 
instance, he has given in succession the summaries of the principles 


adopted in various cases in valuing properties. Under the name 


of each case he gives a number of points decided. The net result - 


of these decisions is no where summarised. Yet, the work is by 


if such a digested summary had been given. 

Sir Norman McLeod, in the foreward.he has written, has ‘aien 
the opportunity of singing praises of the decision of the Bombay 
High Court in the Cama Case and in Dhunjibhoy Bomanji’s case 
which were upset by the Privy Council on the important, though 
difficult, question of assessing prospéctive values of lands. There is 
no doubt that.the admission of expert opinion on the speculative 
value of a-plot of land is prone to abuse and it protracts trials, 
But that is no reason why such evidence should not be considered. 
The evident satisfaction with which the learned Chief Justice 
refers to the “cutting of the Gordian knot” by the Judges in the 
Bombay High Court, solely for the purpose of shortening the trial is 

e 
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hardly a proper judicial frame ‘of mind. If expert evidence is 
merely speculative, the acquiring authority can easily test it by 
cross-examination and rebut it by counter evidence and the trying 
Judge can always penalise the person who wastes time over fanciful 
pleas by awarding heavy costs. So. this furnishes no excuse for 
judicial impatience nor justifies the shutting out of evidence 
which may be very pertinent on the question of the value of land. 
And there is no doubt that the rule laid down by the Privy Council 
in Merwanji Muncherji Cama (1912) 16 Bom. L, R. 55 represents 
a sound rule of justice. Sir Norman however claims that “ although 
the decision of the High Court was held to be wrong no 
decision has produced more beneficial results.” This is the eteraal 
place on behalf of all bad law. Considering that the decision 
in question was ‘his own, Sir Norman’s present opinion will 
naturally be taken by the legal public with normal allowances 
for personal vanity. É 


SHORT NOTES. 


IN RE GRIFFIN. ° 
GRIFFIN v. ACKROYD 
L. R. [1925] P. 38 (1924). 
Probate case—Party to action, if can be appointed adminis- * 
trator pendente lite. l 
On the 3rd of August, 1924, Griffin the testator in the present ac- 
tion died leaving a will dated 28th August, 1932. In the will Griffio's 
wife was made a residuary legatee. In May 1923, Griffin became 
incapable of managing his own affairs and by an order in Lunacy 
the wife was a ppointed receiver of his estate with power to carry on 
the timber business During the life-time of the testator the wife dis- ° 
charged her duties satisfactorily. After the death the widow brought 
the present action for probate of the will and for the appointment of 
herself as administratrix pendente lite, with power to carry on the 
said timber business. The only -person who opposed the application 
` was the testator’s daughter who was the defendant in the present 
f action. She submitted that a party to the action cannot be appointed 
administrator pendente lite unless all the other parties consent. 
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Held per Horridge. J. that there is no absolute rule against 
appointing a party administrator pendente lite. f 


2 


LIMBAJI v. RAHI 
(1925) 27 Bom, L. R. 621. 


Indian Contract Act Secs. 64, 65— Specific Relief Adt, Secs. 38, 
4r%—Minor's property sold by step mother—Minor setting aside the 
sale— Refund of purchase money, tf can be allowed, 

In this case the plaintiff’s father mortgaged the plaint land. On 
the death of the father the plaintiff who was then a minor came 
ynder the protection of his step-mother. She redeemed the mort- 
gage and sold the land to the father of defendants 2 and 3 who in 
his turn gold it to defendant No. 4. Plaintiff instituted the present 
action to recover possession of the land and claimed tbat his 
step-mother had no authority to dispose of the property. It was 
found that the sale was an unauthorised one and the plaintiff was 
entitled to have it set aside. Question accordingly arose whether the 
plaintiff should recover the property without restoring the present 
purchaser the benefit which had accrued to the plaintiff by the sale . 
effected by his step-mother. Reliance was placed vpon secs, 
64 and 65 of the Indian Contract Act. But the Court (Macleod 
C. J. and Crump, J.) held that when a contract is void ač- 
initio as in this case secs. 64 and 65 are not applicable. Reliance - 
was next placed upon section 41 of the Specific Relief Act, The, 
Court held that sections 4r and 38 of the Specific Relief Act do 
give a discretion to the Court and it was held that under the cir- 
cumstances of this case plaintiff is bound to refund the considera-° 
tion money by which his estate has benefited because the Court 
said that the plaintiff would have been responsible on his coming of 
age for the repayment of the mortgage debt and he was, certainly 
benefited by the amount spent by his step-mother on his marriage. 


The Calcutta Law Journal. 


THE LATE MR. C. R. DAS. 


We beg to place on. record our deep sense of sorrow at the 
_ Sudden death of Mr. C. R. Das which took place at Darjeeling on 
June 16th at 5 P. M. Richly endowed with rare qualities of head 
and heart his activities extended over vast and varied fields. To 
no other than him did the surging, stormy, expectant Bengal look 
for guidance at the present political and social crises and his loss, 
therefore, when we needed him most, is one of the mysterious pro- 
blems of Destiny—hopelessly insoluble, inexplicable. 


Born on the sth of November 1870 of a gifted Vaidya family 
of Vikrampur in the District of Dacca he lived since his child- 
hood in Calcutta where his father was a well-known attorney of the 
Calcutta High Court with large and enlightened views. He received 
his early education at the London Missionary School in Bhowanipur, 
whence in 1886 he proceeded to Presidency College, Calcutta, out of 
which he graduated in 1890. He then proceeded to England to com- 

‘pete for the I. C. S. but, as subsequent events bave shown, his failure 
there ultimately redounded to the glory of his country. He decided to 
study for the Bar and eventually joined the Calcutta High Court in 
1894. Of his career at the Bar it may be stated without fear of chal- 
lenge or contradiction that within a short time he attained an 
eminence which was at once an example and a stimulus to his col- 
leagues. In the historic trial of the Alipur Bomb case in 1908, Mr, 
Das’ forensic abilities shone at his best. In 1910 in the first Dume 
raon case he proved himself an accepted leader in his profession. 
From that time onwards his success at the Bar was phenomenal—his 
income princely. There have been since but few important cases in 
the High Court or elsewhere in which Mr. Das did not prominently 
figure. Distant provinces sought his advice and assistance and engag- 
ed his services in cases and matters of public moment and concern. 

Mr. Das possessed an absolute mastery of law and the manner in 
which he applied these principles to the cases that he argued afforded 
an unsurpassable treat to all who listened to him, The marvellous 
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lucidity with which he unravelled complicated. facts and analysed 
evidence, the singular resourcefulness which he always showed in 
meeting observations from the Bench, the exquisite sense of pers- 
pective that he always displayed and the unique knowledge he 
possessed of human nature extorted respect and admiration from 
every quarter. A matter of fact speaker—he had a persuasive manner 
and a self confidence born of knowledge and careful preparation. To 
such a mental outfit, he united uncommon industry and singleness 
of purpose. His qualities were not of the showy but of brilliant 

. order, His address was always sober, full of facts and sound 
reasoning. He did not indulge in brilliant periods or flashy 
fhetorics, 

Mr. C. R. Das’ reading was wide—not only law but literature 
and history too claimed his love and loyalty. And not only he read 
but he also wrote and wrote witha mastery anda charm of diction 
rare in our times, Poetry and Romance were his favourite pursuits ; 
History and Politics absorbed his attention; Theology captivated 
him ; Bengali literature beguiled his weariness; lives of patriots 
inspired him and deep and serious reflections ever engrossed his 
being. He spoke and wrote a style peculiarly his own both Eng- 
lish and Bengali. 

In private life he exhibited all the charms of a finished gentle- 
-man, In public life he exercised a magnetic influence over all that 
came into contact with him. His was an outstanding and forceful 
personality. Both in public ‘and private he was distinguished, 
for transparent honesty and perfect sincerity. Loving to a fault in his 
domestic relations there was no limits to his charities; Pre-emin- 
ently a Bengali he took a just pride in Bengali culture and traditions. 
‘He was always free from pettiness, snobbery, and patronizing 
airs, His heart bled for the poor and the distressed and his 
generosity and assistance never failed to serve those that deserved 
and needed them. : : 

His sacrifice was exemplary. At the very height of his profes 
sional career he gave up all for his country and his country’s cause 
and he stood square to all the winds that blew. His career isan 
example which will the present and the generation to` come | will 
doubtless strive to follow and emulate. 

No better or conclusive proof of the love that he inspired’ or the 
respect in which he was held could’ be given than the one that was 
actually given on the day of his funeral. A procession—unrivalled 
in this or any -other city—of mourners followed the ‘mortal’ remains 
of that martyr patriot—in silent sadness, dumb with grief: and 
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amazed at the ways of Pfovidence which takes away the one man 
that Bengal, nay whole India needed most to pilot her through stormy 
seas to 2 political haven of peace, order, prosperity and good will. 


Reference in Court, 


Eloquent tributes to the memory of late Mr. C. R. Das, were 
paid by the Bench and the Bar alike at the Calcutta High Court 
yesterday. All the Judges of the High Court were present on the 
occasion and the Court room of the Chief Justice was crowded 
with members of the legal profession and the outside public. 

On their lordships taking their seats M+. B. Chakravarty said 
that on behalf of the Bar he had to announce to their lordships 
the mournful news of the sudden death of Mr. C. R. Das. Mr. Das 
was born of a gifted family in Vikrampur, in the district of Dacca. 
His father was a Solicitor of this Court and his uncles as also many 
other members of his family were members of the profession. Mr. 
C. R. Das was educated when a boy in a Missionary College at 
Bhowanipore and later on he joined the Presidency College and 
graduated from thare in r890. He then proceeded to England and 
then was called to the Bar in 1894. He joined this Court in April, 
1894 and as it often happened notwithstanding his distinguished 
qualities as an Advocate, he had to struggle as every one of the 
profession had to struggle. In rgro he made his mark in 
the Dumraon case and from that time his success ‘at the, 

„Bar was assured and he built up a lucrative practice. But in the 
year r921, he gave up not only the emoluments of his extensive 
‘practice but comforts, his ease and he led a strenuous life of activity 
in- the cause of the ideal which he had before him. This was note 
the time, nor the occasion, nor the place to express any opinion 
with regard to that ideal; some people might be in favour of it others 
net, hut he wished to emphasise one aspect of his life that was the 
aspect of sacrifice, grand sacrifice for the ideal which he had set 
before him. On account of the strenuous life which he had been 
leading for’ the last five years his health was shattered. He sought 
rest at first at Patna and later on at Darjeeling. From all accounts e 
they thought that Mr. C. R. Das was getting on better but they were 
surpised to receive the news of his sudden death. Mr, Das had left 
his widow, son and two daughters, all married, to mourn his loss. He 
also left the members of the profession and his numerous country- 
men to mourn for him. He wasa distinguished Advocate, his was 
a great patriotic soul. He had the good of his country according 
to his own way, his own lights in his heartand he made every 
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sacrifice for it and the last sacrifice of this was the supreme sacrifice 
of having laid down his life as a soldier in the field of his activity. 
They would ever remember his memory with admiration. 


On behalf of the Vakil? Association Badu Mahendra Nath Roy 
subscribed to all that had been said about the late Mr. C. R. Das, 
This was perhaps he said, not the place, nor the occasion to dwell 
on the powerful individuality of the great man the great leader and 
statesman who had so suddenly and so prematurely ‘passed away. 
As one of the leaders of the Bar, he rose so high in the profession 
that be earned the respect and admiration of all for his powerful 
advocacy and great independence. They were lost in admiration 
for the noble example he set to his countrymen by giving upa 
highly lucrative practice fer what he believed to be the good of his 
country, The memory of such a great man would always be ° 
cherished with reverence. 


Babu Mohini Mohan Chatterji on behalf of the Incorporated 
Law Society and of the Attorneys desired to associate himself with 
the expression of regret at the death of Mr. C. R. Das which had 
been so eloquently made before their lordships. A great life had 
been closed in death. Those who knew Mr. Das in the days of his 
dark adversity and watched the brilliant success that he had achiev- 
ed by character and ability not only in the profession to which he 
belonged but in the larger sphere of life could not help feeling 
a thrill of powerful admiration when with heroic sincerity, he 
renounce wealth and luxury for a life of ascetic simplicity. In that 
thrill was lost all differences of opinion either in regard to politics 
or other matters of human interest. With great respect he placed 
before their lordships a feeling of sincerest sympathy on the part 
of the members of his profession at the great bereavement that the 
family of Mr, Das sustained. 

The Chief Justice said “My learned brothers and I have kari 
with greatest grief of the untimely death of Mr. C. R, Das. The 
news came to me as a great surprise for it was only on Monday last 
that I received reassuring news from the Advozate-General as to the 
state of his health. We have not seen the late Mr. C. R. Das in 
this Court for the last few years. He has been taking a promi- 
nent part in the political world. In this Court we have nothing to.do 
with politics. We recoguize that the late- Mr. Das was a prominent 
able and much respected member of the profession. I had the 
-opportunity on several occasions of judging of his past activities. I 
‘think it is well-known to most of his friends at all events if not to 
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the public in general, that he was a man of a very generous disposi- 
tion. 1 have heard mapy stories of his kindness to poor students 
and members of the Bar who were struggling at the beginning of 
their career. Ill fortune seems to attend Bengal just at the present 
moment. It was only last year that she lost through death one of 
her most prominent citizens in the person of Sir Asutosh Mooker- 
jee from whom most of us hoped for still greater efforts than he had 
shown during his career on the Bench in the interest of the coun- 
try. Now death has snatched away another who must be recognised 
by all whatever their views may be as one of the most prominent men 
in Bengal. My learned brothers and I recognize that the profession 
has lost one of its most brilliant and most respected leaders and we 
join with you on expressing our very great regret of his untimely 
death. We shall be glad, Mr. Chakravarti, if you will convey to his 
widow and the members of his family our sincerest sympathy in the 
trouble which has befallen them.” 





REVIEWS.’ 


The Court Fees Act by Gobinda Chandra Chakravarti, B. L., 
‘Calcutta, Messrs, R. Cambray & Co. Price Rs. 4-8, 


This is an edition of the Act with amendments up to date in 


Bengal and Assam. This edition does not purport to incorporate ., 


amendments made in the Act by the legislature in Bombay, 
Madras or the Punjab. The editor gives the original Act only in the 
text and notes the amendments in note. Having regard to the 
extensive changes made by the amending Acts it would have been 
more convenient if the amendments had been shown in parallel 
columns in the text. The case law is up to date and the arrange- 
ment of the notes is made on the usual lines. 

The Provincial Small Cause Courts Act by S. C, Das, M.A., 
LL. B, Allahabad. Published by the author. Price Rs. 5. 

The Provincial Small Cause Courts Act by P. Rama- 
natha Aiyar, BA. B.Lẹ Madras: Madras Law Journal Office, 
Price Rs. 4 :— 

These are two editions of the Provincial Small Cause Courts 
Act. Mr. Das’s book is exhaustive and furnished with, copious notes, 
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The Editor also provides a separate reprint of the bare Act and of 


the statement of objects and reasons. It is an elaborate and pains- 
taking work. We have no doubt the book will be useful to the 
profession, Mr. Ramanatha Aiyar’s book is less elaborate and his 
notes are undoubtedly less extensive. But his manner of treatment is 
more attractive and the typographical arrangement of the book makes 
it more agreeable reading. The editor occasionally travels beyond 


the limits of a merely-case noted Act in critical notes and discussion ` 


of principles which are likely to be very useful both in the adminis- 
tration of the law and in efforts towards its future amendment. 


eThe Stamp Act by S. Kasturi Rangachariar B. A., B,t., Madras, 
Law Printing House and the Lawyer’s Companion Office, Second 
Edition, 1925. 

This is an excellent edition of the Indian Stamp Act. A consi- 
derable amount of confusion has been created by the amendments 
in the Act by the various provincial legislatures and the editor has 
attempted to present all the various amendments in a form most 
suitable for ready reference. The notes to the various section and 
schedules have been arranged on the general plan of the Lawyers 
Companion Series, which the profession has always found so conve- 
nient. Altogether, this edition of the Act is one for which every 
busy lawyer will be grateful to the Editor. 
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